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Umrao Ohand u. Bindraban Obaud, I, L. R., 17 All., 175, referred to .. -HO 

V. 

Vonkataoharyula'u. Rangacbaryulu, L L. R., 14 Alad., 310, referred to ,. 269 

z. 

Zaharia v. Dobia, I. L. R.,^33 All., 51, followed . . .. ,, IflO 

Znboda Bibi u. Shoo Oharan, I.L. R., 23 All., 33., referred to., ,. 17 
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A0EN0WLED6EMENT, See Aot No. Ill of 1877, seofcion 17 ( ) 

' ' ■ jgce Aot No. XV of 1877, section 19 and schedule 

“ 

-Sea Aot No. II of 1899, sections 2. (23), 62 and 63 


II, article 148 


-See Aot No. IX of 1908, section 19 


Pago. 

202 

227 
290 
437 


AOTS— 1850— XXI (Gasth Disabilities Ebmoval Aot), seotioh 1— 

No. XV of 1656 CSindu Widows' Remarriage Act) sectiori^ W 

widow— Conversion and subsequent remarriage Widows e 
divested— Hindu law.} 

The widow of a separated Hindu became a convert to Muhammadanism 
and married a Muhammadan. 

' Held that the widow did not thereby lose her interest in the 

property of her lata husband in view of the + ii!i 

XXI of 1850 ; nor did section 2 of the Aot.No. XV of 1856 afiect the 
situation, inasmuch as that section applied to Htndw wi ° 
Khurini Lai v. Oovind Krishna Narain, I,L.E., 33 All., 

Matungini Qupta v. Bam Button Boy, I. L. E., 19 oaic., ji , 
dissented from. 

Abdul Aziz Khan v , Nirma . . • • • • •' 

1856-XV (Hikdo Widows’ Eemabbiaqb), section 2. See Aot 

No. XXI of 1850, section 1 . . • • • • * * 

1859— Xm— (Workman’s Bbbach OS’ Contbaot Aot).-— Procedure ■ 

^Special vroceduro under the Act not applicable to ordinary, loans 
between master and worhman.} Held that the special piooeaure 
provided by Aot No. XIII of 1859 for the recovery of money advanced 
in the circumstances therein described is not applicable where money 
is advanced to a workman, not for the purpose of assisting nim to 
complete a speoidc piece of work, but as an ordinary loan to 1^ repaid 
out of the- workman's wages. In the matter of Anusoori Sanyasi, 
I. L. E., 28 Mad., 37, referred to. 

Giga D. Muhammad Amin ... 

— Magistrate 

not competent to take proceedings under, unless moved by the. emplo- 
yer^ The provisions of Aot XIH of 1859 can only be applied ait the , 
instance of the employer. A magistrate has no jurisdiction suo motu 
to pass orders under that Aot as an alternative to taking action under 
the Indian Penal Code. 

Ghhedi V- Muhammad Ali . . . . . . 


466 


456 


61 


’143 


— 1859— XIV, SECTION I, CLAUSE 15, See Act No. XV of 1877, • section 
I9_and schedule TI, article 148 . . . . . . . . 227 

— 1860 — ^XLV (Indian Penal Code), sections 37, 302, 304— 
Murder — Culpable homicide not amounting to murder — Fatal assault 
with lathis by three persons acting in concert.'}' Three persons, 
brothers, attacked with Zaf/iis a fourth, against whom they bore a 
grudge, and beat him with great severity, so that he died shortly 
afterwards. His skull was badly fractured, and numerous other 
injuries were inflicted upon him. It did not appear which injuries 
were caused by whiqh of the assailants, hut the evidence showed that 
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they woroaoting in concert ond intended to cause such bodily injury 
aa waa likely to cause death. iZdW that all three aa'<ailants were 
guilty of murder. Kitig-EmpcTor v. SuUaimci Chutinappa, 10 Bom. 
L. ii, 80J and Kin-j-Emparor v. Kcinhui, 1. L 11., 85 All., 880, 
followed. Emparor V. Bhola Situjh, I. L. B„ 80 All., 888, Queen 
Empress v. Duma Baubja. I. L. R., 10 Had., -iSo, Oouridaj diama- 
suora V. E’/npe/or, I. L. II , 8(J C.»lc., C50, Emprea v. Dharam Ilai, 
Weekly Notes, 1687, p. 280, D/iian Simj/i v. Kuuj-Etnpitor, 0 A. L. J., 
ISO, distinguished. 

Emperor 0 . Ram Nowau 

ACTS — ISCO — XLV — (h!Du:t BEirir. Conn), aucTioiia 87. 308, 801— 
Murder — Culpable homicide iioi amour:!iu<j to murder — Fatal aj.iiuli 
teith lathis Ixj several venoiit aclituj in concert.] Five inon — incinbcra 
of tbo anuo family- — assaulted an unarm .d man and bc.it him with 
their fatAw. They knocked him down and eontinusd hcatmg him. 
with the result that ho died then and there. Another man, who canio 
to tho rcscuQ of tho first, was aliO kuocked down and beaten by the 
samo live men with n similar result. 

I/e/d that all five men were in c.ich case guilty of the ofloncoof 
murder. Dhian Singh v. King^Emucro', 0 .V. L. J., ISO, dissented 
from. 

Emperor u. Haauman 

; — — SECTiONa 182, 108 — Com- 

plaint— Statement made to the Magidrate as head of the police 
and not as a magidrate.] P. appeared before a District Magistrate 
and made a statement in which ho ucoused a certain police otlicor 
of having beaten him, demanded a bribe of him and locked him up in 
the police haicalat. He abated, however, that ho did not wish to 
make a complaint, but only desired that an inquiry should be made. 
Nevertheless the Magistrate examined P. ouoalh, and subsequently, 
the charge having been found to bo baseless, P was convicted under 
sections 168 and 193 of the Indian Penal Code. Held that inasmuch 
as P. had expressly stated that ho did not wish to make a complaint, _ 
the statement must bo taken to h.avo been mado to tboDistrlot 
Ifagistrato, not as magistrate, but as head of tho district police and 
the conviction under section 103 of tho Code could not be upheld. 

Emperor v. Phulel 

— SECTION 183— Order duly 

promulgated by publio servant — Order forbidding persons to enter rail- 
way premises except for travelling.'] Held that tho publio have a 
right to enter upon railway promises for many purposes other than 
travclhng, and au order forbidding persons to enter a railway station 
except for bond fide purposes of travelling would bo an illegal order. 

In tho particular instance, however, it did not appear that 
tho order in question was issued by any authority which, supposing 
it to bo otherwise legal, would have had power to issue it. 

Emperor t>, Rama 

— BEcaioN 199— Sanefion to 

prosecute — Frosccution based on alleged false declaration — Declaration 
inadmissible in 6tJid«:nc0.3 A declaration, before it can be mado tho 
foundation of a prosecution imder seotion 199 of tho Indian Penal 
Code, must be one which is admissible in evideuco, and which tho 
court before which it is filed is boimd or authorized by law to receive 
in evidence. 

Emperor v. Ram Prasad . . 

— ^SECTIONS 30S AND 325. — If itr- 

der— Grievous hurt— Common intention— Deadly assault with lathis 
on an unarmed person— Presumption.] Pour persons armed with 
lathis attacked and severely beat a fifth, who was imarmed, over a . 
dispute about irrigation. Tho person attacked died in consequence, of .• 
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this testing, and it ■was found tliat he had ireceived several setvete , 
blows on the head, the result of which was that the bones of the skull 
were broken to pieces, and also other injuries about the body, most of 
the injuries having probably been inflicted whilst the person 
f attacked was on the ground ; but the evidence did not disclose which 

, of the assailants caused which of the injuries. Held, that all four 
* assailants were properly iconvicted of murder under the fourth clause 
of section 300 of the Indian Penal Code, and that the inference was 
not justified that the common intention of the assailants was not 
more than the causing of grievous hurt. - 

^ Emperor ■u. Kanhai .. .. .. .. 329 

ACTS— 1860— XLV (Indian Penad Code), sections 406 and dfl8.— 
Criviinal breach of trust — Water-works impeclor misappropriating 
water — Money realized as xcaler tax not credited to the municipality,'] 

Where a municipal waier-works inspector, being the lessor of a house 
within municipal limits, had such house connected with a municipal 
water main and accepted a yearly payment as water tax from his 
tenants, but neither informed the municipal board that the connec- 
tion had been made nor credited to the board the money which he 
received as water tax from his tenants, it was held that he was 
— properly ccnvioted under sections 406 and 408 of the Indian Penal 

Code, whether or not he might have been pnnishable under the 
United Provinces Water Works Act, 1891. 

Emperor v. Bhimala Charan Roy . . . . . . 361 

— SECTION 406, See Criminal 

Procedure Code, section 179 . . . . , . , . 29 

1865— X (iNDiiN Succession Act), section 244 — Civil Procedure 

Code (1908) section 2 — Will — Probate — Application for probate dis- 
missed— Decree ” — " Order" — Appeal^ 

'' Held that the order of a District Judge granting [or refusing 

probate of a will on an application made under the provisions of 
section 244 of the Indian Succession Act, 1865, is a decree within 
the meaning of section 2 of the: Code of Civil Procedure, 1908, and 
appealable as such. 

Meld also that the court fee payable on such an appeal is Rs. 10 
under article 17, clause-YI, of the second schedule to the Court Pees 
Act, 1870. 

Umrao Ghandv. Bindraban IChand, I, L. R., 17 AH., 475,- 
Bsoof Eashim Dooply v. Fatima Bibi, I. • L. R., 24 Calc., 30, and 
^ Sheikh Azim v. Chandra Nath Namdas, 8. 0. W. N., 748. 

Mountstephens v. Garnett-Orme .. ,, 448 

-1867— ni (Public Gambling Act), bectiohb 3 and 4 —Presumpr 

tio7i — Warrant not in accordance with provisions of Act] Held that 
a warrant authorizing the search of any house which the police 
officer to whom it has issued might think proper to search was not 
a legal warrant within the provisions of the Public Gambling Act, 

1837. 

Emperor V. Hargobind .. .. i 

' —1869—1 (OuDH Estates Act), sections 2, 8, 8, 10 and 22 — 

Summary and regular settlement of Oudh~Villages settled on 
grantee ichose name was entered as owner in Lists 1 and 2 of those 
prepared under section 8— “Taluqdar"—“ Estate" under section 
2— Impartible property —KahaWab executed by grantee after the time 
l%mu specified in section 3 — Suit for partition— After-acguired proper- 
tws held to be partible, there being no intention shown to incorporate 
them with the impartible property.] At the summary settlement of 
Uudh an order was made on the 5th of October, 1859, for the settle* ' 

^ ment of certain villages with the Sinoestor of the parties to th^s? 
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appeals , who, however, did not execute his habuliat until the 13th of 
October, 1859, and so not within the time limit specified in section 
3 of the Oudh Estates Act {I of J 869 }, namely “ between the Ist of 
April, 1858, and the lOth of October, 1859." At the regular settle- 
ment, shortly afterwards, the grantee recovered decrees for possession 
ot other villages; and subsequently acquired other properties by J 
purchase. In respect of all the settled villages his name was entered 
in Lists 1 and 2 prepared under the statutory provisions of section 
8 of the Act. In a suit for partition to which the defence was that 
all the property was impartible. 

• ■ Held (affirming the decisions of the Courts in India) that the 
grantee (the defendant) was on the construction of the provisions of 
Act I of 1869 relating thereto, a “taluqdar," and the villages so 
settled with him formed, within the meaning of the Aot, an " estate ’’ 
which was impartible and descendible to a single heir. 

On a question whether the delay in executing the kabiiliat 
deprived the taluqa of the character of an ‘‘estate” defined in 
section 2 of the Aot, the Judges of the Judicial Commissioner’s Court 
difiered in opinion. 

Hold, in the absence of an express declaration that non-execu- 
tion within the time specified would be fatal to the right given to the 
grantee by sections, tnat no suoh- construction could be put on that 
section ; but the execution of the kabiUiat related back to the date of 
the settlement, namely, the 5th of October, 1859. 

As to the after-acquired properties the defendant contended 
that by the custom of the family they became part of the original 
estate and were therefore not subject to the ordinary Hindu law of 
inheritance. 

Hold (aflirming the decisions of both courts below) that the 
evidence was insufficient to establish that custom; that no intention 
of the taluqdar was shown to incorporate the subsequently acquired 
properties with the taluqa, as was necessary on the authority of the 
case of Parbati Kuviari Debt v Jagdis Ghunder Dhabal; I.L.R., 

29 Calc., 433 (453); L. R., 29 I. A., 82 (98), and that ihe plaintiff 
was therefore entitled to a decree for his share (one half) of suoh 
properties as being partible. 

Janki Prasad Singh «. Dwarka Prasad Singh . . . . 391 

AOTB — 1870— VII (OooaT Fees Act), section 7, clausb ix— Deci-es on 
mortgage — Separate liabilities of distinct properties — Appeal in respect' 
of distinct properties.1 In suit for sale on a mortgage a decree was 
, passed declaring the separate liabilities of the difierent properties 
mortgaged. One of the defendants whose property was held liable for 
specific sums of money appealed. Held that the proper court fee 
payable on the memorandum of appeal was a fee calculated on the 
sum of money for which the defendant’s property was held liable and 
not one calculated on the full amount of the decree. 

Chhabiaji Kunwar v. The Court of Wards . , 92 

— ; SECTION 7, onAusB ix — Suit for 

sate on mortgage — Court fee payable in appeal — Value of the subjeot.. 

matter — Amount declared due on the date fixed for payment. [A decree 
for sale on a mortgage declared that on the date-fixed for payment a 
specified sum would be due from the mortgagor which included 
interest pendente lite. 

■ Held that the court fee payable in appeal from such decree was 
to be assessed, not on the amount claimed in the suit but upon the 
amount with interest pendente lite found due by the court of first 
instance at the date fixed for payment. 

ipaldeo Singh V, Kalka Prasftd .. 94 
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ACTS— 1872 — (Indiak Evidenob Act), section Ql—Evidfice, admis- 
sibility of — Confession made to inquiring magistrate butnot roorded 
bg him in writing - Criminal Procedure Code, sections 364 and 533.] 

Held that a oonfeasion of an accused person made to a magistrate 
holding an inquiry is a matter required by law to bo reduced to the 
form of a document within the meaning of section 91 of the Indian 
Evidence Act, 1872, and that no evidence can be given of ,,tbe terms 
’ of such a confession except the record, if any, made under section . 

364 of the Code of Criminal Procedure. Section 533 of the Criminal 
Procedura.Code has no application to a case where no record whatever 
has been made of such a confession. 

Emperor v. Gulabu . . . . . . . . 260 

; SECTION 92, Peovibo I — Evidence — 

Proof of failure of consideration — Promissory note given partly on, 
account of a gamblhig debt.li The defendant who had been gambling 
with the plaintiffs and had lost, gave the plaintiffs two promissory 
notes, partly for his gambling losses and partly on other accounts, 
but it could not be ascertained what proportion of the total sum 
secured was represented by the gambling debts. 

Held, on suit to recover on these notes, that it was open to the 
defendants to prove that the consideration was in part at least 
money lost in gambling ; and that the court below was justified, on ■ 
its finding that the part of the consideration represented by gambl- 
i ing debts could ■ not be separated from the rest, in dismissing the 
whole suit. Juggernauth Sew Bux v. Ram Dayal, L L. B., 9 Oalo., ' 

791, distinguished. 

Balgobind v. Bhaggu Mai . . . . ' . . 558 

1872 — IX (Indian Contbact Act), section 11. — Minor- Sale — ■ 

Minor vendee subsequently dispossessed by third party — Bight of 
vendee to recover purchase money from vendor,'] Whore certain 
zamindari property was sold to persons who were minors at the time 
of sale, and the purchasers were subsequently ousted o_n suit by third 
patties, it was held that the purchasers were at any rate entitled to 
recover from the vendors the sum which they had paid as purchase 
money. Mir Sarwarjan v. Fdkhr-ud-din Mahomed Chowdhuri, 

9 A. L. J., 33 ; L. R., 39 I. A., 1 ; I. L. R., 39 Calc., 232 and Mohri 
Bibee v. Dharmodas Chose, I. L. R., 30 Calc., 539, distinguished. 

Walidad Khan «, Janak Singh .. .. .. 370 

——1873 — X (Indian Oaths Act), section, 13, See Act (Local) No. IV 

of 1910, section 60 .. ^ .. .'. .. .. 575 

—1873 — ^XIX — (Nobth Wbstbbn-Peovinoes and Oudh Land Re- 
VBNDB Act),- sections, 146, 148'ANd 167 —“Proprietor ” — Mortgage 
by muafidar — Sale of mahal for default in payment of Qovernment 
Revenue — Rights of purchaser and mortgagees of muafi.] Where 
certain muafidars, whose rights as such accrued before the year 
1870, and' were not shown to have been created by the zamindars of 
the mahal in which the muafi land in- question was situate, ex- 
ecuted a usufructuary mortgage of such landr and thereafter the 
mahal was sold for default in payment of Government revenue, it was 
held that the rights of the mortgagees were not extinguished in 
favour of the purchaser. 

Kunwar Sen «. Jwala Prasad .. .. 190 

— ; — 1875 — ^IX — (Indian Matobity act), section 3 — Guardian and 
minor — Effect of appointment of Hindu widow as guardian of her 
minor sons— Sale of minor’s property.] A Hindu died leaving a 
widow and two minor sons. The widow was appointed in 1890 
guardian of the two sons, and in 1891 obtained sanction from the 
District Judge for the sale of half of the property of the minors, 
la 1£106, the widow and the elder son, who had then attained majority 
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sold part of the property of the sons amounting to somewhat less 
than half. ' Within three years of his coming of ago the younger sou 
sued for a declaration that the sale of lG0i>, and a morrgago executed 
in 190’J were not binding on his interest in the property purporting 
to be dealt with thereby. 

Beld (1) that the appointment of the mother as guardian had 
the efieot of prolonging the minority of both sons until they reached 
the age of twenty-one years ; and (2) that the sanction of the Judge 
given in 1891 could not validate a sale which was not made until 
1906, Qharib.ullah v. Ekalih Svigh, I. Ii. R, 26 AU., 407, distin- ' 
guishod, 

Shami Nath Sahi v. Lnlji Ohauho . , . . • . 150 

ACTS — 1877—1 {SpECiina EbiiIEp Act), BEoa’iON 42 ^co Minor 487 

1877— III (iNDiiN EEQiaxBATioii Aci), BECTioiT l7.'f' aj — Morlqaga 

— Agreement to relinquish portion of principal and all interest — 
Acknowledgement— Begistration,} Beld that an agreement executed 
by a mortgagee after the data of tho mortgage whereby he relin- 
quished a certain part of the principal and all interest, past and 
future, on the mortgage in lieu of certain services rendered by tho 
mortgagor to tho mortgtgea was a document whioh required registra- 
tion to make it admisibla in evidence, and it could not be said to bo 
an aeknowledgemeut of payment within tho meaning of tho exception 
contained in section 17, clause ('ll J, of the Indian Registration Act, 

1877. 

Gobardhau Sahi u, Jadunath Eai .. .. .. 203 

— B 20 TI 0 N 21 — Begislraiion 

—Bow far a misdescription of property comprised in a deed may 
invalidate registration.} Where one of several villages comprised in a 
registered mortgage deed was described as being in a wrong tappa, 
the description being, notmthatanding this error, sufficient _ for 
identification, it was held that tho misdescription was not sufficient ■ 
to invalidate the mortgage as regards the village in question, Beni 
Madho Singh v. Jagat Singh, 10 A, L. J., 33, referred to. 

Parsotam Das v, Patesri Partab Narain Singh . . 260 

1877-^XV (Indian Limitation Aot), section 9, See Aot No. 

XV of 1877, section 1 9, and schedule II, article 148 . . . . 227 

______ —SECTION 19 AND BOHEDDLB 

II, ABTioDB liS—Acknawledgement, effect of — Achmwledgement by 
widow in possession of husbaiid's estate — Suspension of limitation — 

Act XV of 1877, section 9~Aot XIVm/ 1859, section I, clause 15— Res 
judicata.— Conte7itio7is raised for the first Iwio 07 i appeal to Bis 
Majesty in Council — Practice of Privy Oounoil,} In a suit brought 
by the appellant on the 4th of March, 1907, against tho respondents v 
for the redemption of a, mortgage, dated the 2nd of January, 1842, 
made between the respective predecessors in title of tho parties and 
in whioh no data for redemption was specified, acknowledgements of 
the mortgagor’s right had been made by tho widow and daughter of 
a former mortgagee, a predecessor in title of the respondents, which, 
the appellant contended, extended the period of limitation. 

Held that the law of limitation applicable to the case was not 
Aot XIV of 1859, the law in force at the date of tho acknowledge- 
ments, but Aot XV of 1877, whioh was in force at the time of the 
. institution of the suit, 

_ _ Under article 148 of sohedule II to that Act tho period of limita- 
tion prescribed for a suit to redeem a mortgage was 60 years from 
the time when the right to redeem accrued, and by section 19 an 
acknowledgement to be efiective must be “ signed by the party against 
whom such right is claimed or by some person through whom ho 
claims title.” “ . 
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Seli that tha respondents derived title through the last mala 
owner, and not through his widow and daughter, who were therefore 
not competent imder section 19 to make an acknowledgement of the 
right of redemption so as to bind any interests except their own. 

To hold otherwise would he to extend the power of a Hindu female in « 

possession of a limited interest to bind the estate to an extent 
which was not sanctioned by authority. 

An acknowledgement of liability only extends the period of 
limitation within which the suit must be brought, and does not 
confer title, and, with reference to section-2 of Act XV of 1877, ^yas 
not a “ thing done ’’ within the meaning of section 6 of the General ^ 

Glauses Consolidation Act (I of 1868.) 

' There was nothing in article 148 of schedule II of Act XV of 
1877- to justify a holding that by reason of the fusion of the interests . 
of the mortgagor and mortgagee (which, it was alleged, took place 
between the years 1883 and 1898) the period of limitation, which - 
began to run on the 3rd of January, 1842, was suspended, which 
would be deciding contrary to section 9 of the Act : this suit not 
being one to which the proviso to that section applied. 

Burrell v. Earl of Egremont, 7 Beav., 205, distinguished. 

The present suit was'not barred, as res judicata by a former suit 
in 1904. ■ ■ 

With regard to contentions raised on this appeal which had not 
been raised before at any stage of the case, and consequently had not 
been, considered by any of the courts below, nor were even suggested 
in the reasons in the case of the appellant to England, their Lord- 
ships adhered to the established practice of the Board not to allow - 
new cases to be made for the first time on appeal to His Majesty in 
Council. 

Soni Earn V Kanhaiya Lai .. .. - ... 227 

AOTS— 1882 — IV (Tbaksfeb op Pbopbbtx Act), seotiokb 69, 100 — 

Mortgage — Charge — Attestation — Document attested by one witness 
only.'] Held that a document which purported to bo a mortgage, but 
which was attested by only one witness, could not operate either 
as a mortgage or as creating a charge on immovable property within 
the meaning of section 100 of the Transfer of Property Act, 1882. 

8hamu Patter V Abdul Kadir Bavuthan, I. L. E., 85 Mad., 607, 
referred to. 

Collector of Mirzapur v. Bhagwan Prasad , . . . 164 

— — SECTION 66 (a), See 

Mortgage , . . . . . . . . . . . 48 

— ; SECTION 111, OLAUBB 

'' CgJ — Landlord and tenant — Denial of title — Suit for ejectment of 

tenant-— Landlord' s intention to taJce advantage of denial of title to be 
expressed before suit.] The denial of his landlord’s title by a tenant, 
in order to work a forfeiture under section 111 (g) of the Transfer of 
Property Act, 1882, must be an unequivocal and unambiguous 
denial ; mere non-payment of rent or even the mortgaging of the 
premises as belonging to the tenant does not necessarily constitute 
such a denial. A landlord wishing to take advantage of his tenant’s 
denial of title to determine the lease must do some act showing his 
intention to do so before ho can file a suit for ejectment. 

Prag Narain v. Kadir Bakhsh . . , , 145 

-VI (Indian Companies Act), section — Penalty — Crimi- 
nal Procedure Code, section 2G0--Summary jurisdiotioii— Power to 
try summarily offences under the Indian Companies Act.] Held 
that there is nothing in law to prevent a Magistrate from trying 
summarily oflonces under the Indian Companies Act, 1882. . 
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' Eeld also that the penalty provided by section 74 of the Indian 
Companies Act, .1882, is a fixed and not a maximum penalty. Queen 
Emjpressv. Moore, I. L. R., 20 Calc., 696, referred to. 

Emperor®. Dina Nath .. •• ..ITS 

ACTS— 1882 ^VI. {Inman CoiiPANiEa Act), bsction 169— Company— 

Winding up— Appeal — Limitation — Notice.'] Held that the provisions 
of section 169. of the Indian Companies Act, 1882, as to service 
of notice of appeal are imperative, and if the requisite notice has 
not been served -within three -weeks from the date of the order 
complained of and the time for service has not been extended by the 
appellate court, the appeal cannot be heard. 

0. J. Bower «. Imperial Bank, Limited .. 177 

—1883— XV {North- Western Provinoes and Oddh Municipah- 

HES Act), SECTION 10 - Acf fLocal No. I of 1900, United Provin- 
ces Municipalities ActJ, tection 187 — Municipal Board — Election — 

Sh it- to set aside election -Jurisdiction of Civil Court— Limitation 

Act No. IX of l^OSflndian Limitation ActJ, schedule I, article 
120.] Eeld that ah order of Che Government directing that a parti- 
cular municipal election held in the year 1911 should be conducted 
according to certain rules passed in 1884, and not according to the - • 
rules passed in pari materid in I9l0, which superseded those of 1884, 
was ultra vires, and that inasmuch as the rules of 1884 did not 
apply and the election was not held under the rules of 1910, a suit 
would he iha civil court to contest the election, irrespective of 
anything contained in either set of rules, the period of limitation 
applicable to which was that prescribed by article 120 of the first 
schedule to the Indian Limitation Act, 1908, Qur Charan Das v. 

Har Sarup, L-L. E., 34 All., 391, referred to. 

Raghunandan Prasad v. Sheo Prasad , , , . 808 

1887— IX {Pbotinciai, Suadd Cause Courts Act), Bchbdudb II, 

ABTiOLB 13, See Act No. X of 1897, sections {25) .. .. 166 

1889 — ^VII (Succession Cbbtipxoatb Acs)— C ertificate of succes- 
sion— Joint certificate not illegal if granted with the consent of the 
• grantees^ Held that the grant of a joint certificate under the 
provisions of the Succession Certificate Act, 1889, is not illegal, 
provided that the persons to whom such certificate is granted all 
consent to its being granted in this form. 

Ram Raj ®. Brij Nath .. 470 

sections 4 AND 16 — 

Succession certificate— Holder of certificate not entitled to transfer his 
rights thereunder.] Held that the rights conferred by the grant of 
a succession certificate under the Succession Certificate Act, 1889, 
are personal to the grantee and cannot be assigned. 

AUahdad Khan V. Sant Ram . . , , , , 74 

; ■ ' - SECTION Certificate 

in favour of Hindu widow to realize interest only — Certificate ultra 
vires.] Held that, where a certificate was granted to a Hindu widow 
for collection of debts due to her late husband, it was not competent 
to the Court, in lieu of requiring security from the grantee, to give a 
certificate for realization of interest only without disturbing capital. 

_ Shih Dei v. Ajudhia Prasad, P, A. P. O. No. 108 of 1910, decided on 
the 13th of Pebruaty, 1911, referred to. 

Jai Dei ®. Banwari Lai .. .. ,, 249 

• 1890— Vni {Guabdiahs and Wards Act), section 20— -Guardian 

and minor— Certificated guardian — Sale— Powers of certificated 
guardian diff erent from those of a guardian under the general rule 
o/faio ] The powers of a certificated guardian are regulated and 
defined by the Guardians and Wards Act, and the rule of law, that, 
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there being no mutuality in a contract to which a minor was a party, 
it could not bo enforced by him, does not apply to a contract for the sale 
of immovable property entered into by the certificated guardian of a 
minor with the sanction of the Court ; such a contract is valid and 
a suit for damages for breach of the contract will lie on behalf of the 
minor. Mir Sarwarjan v. Fdkhruddin Mahomed Ohawdhip'i, 1. L.R., 

39 Calc., 232, distinguished 

^ Babu ham v. Said-umnissa . . . . 499 

ACTS — 1893— ly (PARimoN Act), seotionb 1, 2 and B—Partiticm^ 
Mortgagee rights in a revenae-'paying mahal~Application for sale by 
owners of less than a moiety — Act {Local) No III of 1901 ( United 
Provinces Land Peveiiue Act), section 107.] Mortgagee rights merely 
in a revenue-pajing mahal do not fall within the purview of the 
United Provinces Land Revenue Aot, 1901, for the purposes of parti- _ . 
tion : consequently the provisions of the Partition Act, 1893, apply . 
to the partition amongst co-owners of such rights. But an order for 
sale of the mortgagee rights under section 2 of the Partition Act will 
not be valid unless based upon the request of a party or parties 
interested to the extent of one moiety or upwards. 

Banko Lai v. Shanti Prasad . . , . ; . 387 

——1894—1 (Land Acquisition Aot), section 30 — Compensation — . 
Mode of apportioning amount allotted as compensation heiween 
different inter ests.1 Where land which is taken up under the Land 
Acquisition Act belongs to two or more persons the nature of whose 
interest therein differs, the compensation allotted therefor must be 
apportioned according to the value of the interest of each person 
having rights therein so far as such value can be ascertained. 

Hirde Narain u. Powell .. ... 9 

1897 — X (Gbnbbad OiiAUSes Act), section 3(25)— Acf No. IX of 

1887' (Provincial Small Cause Courts Act), schedule II, article 13 — 

Court of Small Causes— Jurisdiction — Ferry — " Immovahle property ” . 
—Suit to recover tolls alleged to be due to plaintiff as lessee of 
a ferry.) Held that the right to a ferry is a benefit which arises out ■ ■ * 

of land and comes within the definition of immovable property under 
section 3 (25) of the General Glauses Act, 1897, and a suit by a lessee 
of a ferry to levy a toll alleged to be recoverable by him as such lessee 
falls under article 13 of the second schedule to the Provincial Small 
Cause Courts Act and is therefore not cognizable by that court. 

Gdkal Ghand v. Lai Ghand, Punj. Eec., 1897, Case No. 48, p. 215, and 
Desa Singh v. Narain Has, Punj. Rec,, 1898, Case No. 80, p. 278, 
approved. 

Abdul Hamid Khan v. Babu Lai . . . . - . . 156 

1899 — (Indian Stamp Aot>, seotionb 2 (23), 62 and 63 — Sar- 

vVi a.t—Memorand um of ■ account— Beceipt — Several items of over 
Bs. 20 each -Each item to be stamped.) Held that a memorandum of 
• account between debtor and creditor, which 'was left in the posses- 
sion of the debtor and consisted of items entered froin time to time 
of money advanced and repaid, was a document which required n, 
separate receipt stamp in respect of each item of over Es. 20. 

Emperor v. Tulshi Earn . ^ . . . 290 

-1907 III (PfiOViNCiAL Insox-vbnot Act), sections^ 22, 46 and 

52 Act No. IX of 12QB— Indian Limitation Act, section 5 — Insol- 

y^ncy Application to court to reverse act of receiver— Limitation.) 

, Held that section 5 of the Indian Limitation Aot, 1908, does not 

' ' apply to applications contemplated by section 22 of the Provincial 
Insolvency Act, 1907. Dropadiv. Hira Lal,l. L. E., 34 All., 496, , 
distinguished.'” 

'Thakur Prasad 11. Panno Lai .. ‘ 410 
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AOTS-- 1908— IX (Indian Limitation Act), section 6, See Act No. Ill 

of 1907, sections 22, 46 and 52 . . . . . . • . ^10 

: — SECTION 19 — Limitation — Adk- 

'ivowledgement—Iieguisites for valid acknowledgement.'] Held that an 
acknowledgement of a debt to be a valid acknowledgement within 
the meaning of section 19 of the Indian Limitation Act, 1908, need 
not he addressed to the creditor, hut may he made to some other 
parson, as, e.g , by means of a deposition in court. 

Held also that a statement in the form « The whole of Janki 
Prasad's mortgage money is owing,” there being inexistence' at the 
time two mortgages held by Janiri Prasad, must be taken to apply 
to both, in the absence of evidence indicating a difi^rent signification. 
Maniraram Seth v. Seth Hnrchand, I. L. R., 33 Calc , 1047, and 
Myla^ore lyasawniy Vyajgoo)-y Moodtiar v. Yeo Kay, I L. R., 14 Calc., 

801, referred to. 

Megh Ea] V. Mathura Das. . . . . . . 437 

: — -SECTION 20 — Limitation — 

Interest— Payment of jpart of interest due — Suit for foreclosure.] 

The word “ interest ” in section 20 of the Limitation Act means 
■ interest or any part of the interest due. Kallu v. Halki, I. L. R., 

18 All., 95, and Anwar Husain v. Lalmir Khan, I. L, R., 26 AU., 

167, distinguished, 

Abdul Ahad Mahtah Blbi .. .. ..378 

■ — SECTION 31 — Limitatio7i — 

Mortgage — Suit on mortgage hap'ed under Limitation Act of 1871 — 
Mortgagee's rights not revived by present Act.] Held that section 31 
of the Indian Limitation Act, 1908, cannot be construed as reviving 
rights already time-barred under the Limitation Act of 1871. 

Jai Singh Prasad v. Surja Singh . . . . . , 167 

SECTION 31, See Act No. IX of 

1871, section 21 ,. .. .. .. .. 270 

^ SCHEDULE I, ABTICLES 62 AND 

120, See Civil Procedure Code (1882), section 315 . . . . ' 419 

i _ SCHEDULE I, ARTICLE 75 

Band — Oytiofi of suing for whole amount due on default of lyayment 
of instalments — Limitation.] A bond payable by instalments gave 
to the creditor the option of suing for the whole amount due on 
default in payment of any instalment or of suing for the instalments 
separately. Two instalments were paid ; the third was not, and 
more than six years after default in payment of the instalment 
nothing further having been paid on the bond, );he creditor sued to 
recover the whole amount due stating that the cause of action arose 
on the date when the third instalment became due. 

Held that the suit was time-barred. Ajudhia v. Kunjal 
I. L; R., 30 All.-, 123, distinguished. ’ 


■ ■ Amolak Chand v. Baijnath . . , , _ _ 455 

' ; — — SCBiBDULB I, ARTICLES 91 AND 

120 — Limitation — Suit for declaration that nominal lessee is not 
the beneficial lessee but merely benamidar for the plaintiff.] Held 
that a suit for a declaration that the defendant, whose name appeared 
in a certain lease as lessee, liad no interest under the lease and that 
the person really interested in the lease was the plaintiff, was governed 
as to lifiaitation by article 120 and not by article 9l of the first 
^ schedule to the Indian Limitation Act, 1908, the cause of the action 
accruing to the plaintiff when his position as a lessee •was challenged, 

Basant'Lal v. Chbidammi Lai , , 1 iO' 
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ACTS — 1908— IX (iHDiAif Limitatioh Act), S0HBDur.H I, ABa?ior.B 120 

Nee Aoti No. XY of 1883, section 10 . .. .. 308 

; ; — ; ; SOHBDULB I, ABTICLB 128 

Execution of decree — Limitation — Step in aid of execution— Appli- 
cation for transfer of decree— Civil Procedure Code ^1882 ), section 
223.J Held, that an application made to the court passing a decree 
to transfer it for execution to another court is an application to take 
a step in aid of execution within the meaning of article 182 of the 
first schedule to the Indian Limitation Act, 1908. Ghundra Nath, 
Oossami v. Gurroo Prosunno Ghose, I. L. R., 22 Oalc,, 375, followed.*^ 

Todar Mai v. Phola Kunwar . , . , ... ggg 

SCHEDULE I, ABTIOLB 132 — 

Limitation — Malikana — Suit /or malikana— Decree ashed for against 
property charged.} Where a plaintifi sued for the recovery of mali- 
kana for 11 years and claimed a decree against the property on which 
the malikana was charged, it was held that the suit was within time 
having regard to article 132 of the first schedule to the Indian Limi- 
tation Act, 1908, Kallar Boy v. Ganga Pershad Singh, I. L. R., 33 
Calc., 998, distinguished. 

Shaida Ali v. Phullo . . . , . . . .- jgg 

— — BOHEDULfl I, ABTICLES 188 

AND 144 — Execution of decree — Successive purchasers of same property 
— Suit by subsequent purchaser to recover from earlier purchaser— 
Limitation.] Article 138 of the Limitation Act only applies to suits 
in which the auction purchaser is the plaintifi and the judge- 
ment-debtor or some one claiming through him, is the defendant. 

Bam Lakhan Eai v, Oajadhar Bai, I. L. R., 34 All., 224, and 
Khiroda Kanta Boy Y. Krishna Das Laha, 12 0. L. J., 378, referred 
to. 

Bhagwant Singh v. Bholi Singh .. .. .. 432 

AH5HCLB 181, 

See Execution of decree . . . . . . . . 178 

1908 — ^XVI (Indian Registration Act), bkotionb 17 ("b ), 49 — 

Document compulsorily registrable — Assignment of decree for sale of 
immovable property^ Held that a deed of assignment of a final 
decree for the sale of mortgaged property under order XXXIV, rule 
5, of the Code of Civil Procedure, 1908, is not a document which is 
compulsorily registrable under the provisions of section 17 fb ) of the 
Indian Registration Act, 1908. Gopal Narayan v. Trimbak SadasMv, 

I. L. R., 1 Bom., 267, and Mutasaddi Lai v. Muhammad Hanif, 10 
A. L. J., 167, distinguished. Abdul Majid v. Muhammad Faizullah, 

I. L. R., 13 All., 89, and Baij Nath Lohea v. Binayendra Nath Palit, 

6 0. W. N., 5, followed. 

Mumtaz Ahmad v. Sri Ram . . . . . . 624 

— BEcaiONS 31, 32, 52 and 

87 Begistration “ Presentation " —Presentation by a person not an 

authorised agent of the executant — Procedure — Invalid presentation 
not a mere guestion of procedure.] Where a document is presented 
for registration by a person not duly authorized to present it accord- 
ing to the law applicable to registration of documents, such presenta- 
tion is altogether invalid, and its subsequent registration, made upon 
the admission of the executant before an ofdcer who had no jurisdic- 
tion to accept the document for registration, is likewise invalid. 
Mujib-un-nissa v. Abdur Bahim, L L, R., 23 AU., 233, followed, 

Khalil-ud-din Ahmad V. Banni Bibi .. . 34 

" SECTION ^2— f' Presenta- 

tion ''—Presentation by a servant of the mortgagor in the presence of 
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the mortgagor Where a mortgage deed was handed over to the 
Bub-regiatrar for the purpose of registration by a person other than 
the mortgagor, but the mortgagor was present assentingto the 
registration of the document with full knowledge of what was being 
done in the ofSce of the sub-registrar : held that the presentation 
was a vahd presentation within the nio ming of section 32 of the 
Eegistration Act. ITath JHal v. Abdul Wahid Khan, I L. R,, 34 All., 

355, followed. Mujib-un-nissa v. Abdur Bahim, I. L R., 23 All., 233, 
distinguished. Jambu Prasad -v.Af tab Ali Khan, I. L. R., 34 All., 

831, not followed. 

Karta Kishan V. Harnam Ghand .. .. .. 72 

ACTS — 1908 — XVI — (IifDiANBEaiSTBATioN Act), section 32 — ’Registration 
Presentation"— -Physical delivery of document by person not 
authorized to ‘ present ” it, but executant present and assenting whilst 
registration was going OJZ'.] Where it is shown that, prior to the 
registration of the document by the duly authorized official, a person 
competent to present the document for registration was present 
before that official assenting to the registration, the requirements^ of 
the Registration Act are sufficiently compiled with. 'Mujib-un-nissa 
V. Abdur Rahim, I. L. R., 23 All., 233, and Xar/n Kishan v. Rarnam 
Chand. I. L. R., 35 AH., 72, referred to. 

Atma Ram v. Ugra Sen . . . . . . 134 

SECTION 50— Registered 

and unregistered documents — Priority — Effect on rights of prior 
unregistered mortgage of sale in execution of adecree on a subsequent 
registered mortgage.) When property is sold in execution of a decree 
on a subsequent registered mortgage taking priority over a prior 
unregistered mortgage such sale dees not have the eSeot of invali- 
dating the prior mortgage or of extinguishing altogether the rights 
of the mortgagee thereunder, but his debt would still be recoverable 
. from the surplus, if any, left after the satisfaction of the registered 
mortgage. 

Dhanpal Singh V. BudhEingh .. .. .. 271 

(Looaii)— 1900 — I (United Pbovikceb Muhioipalitibb Act), beo- 

TJON 88. — Municipal Board — Power of Board to order demolition of 
structure overhanging a public road— Compensation — Offer to pay 
compensation tiot a condition precedent to order for demolitioiv.) 

The owner of a house to which was attached a balcony overhanging a 
public road repaired the balcony, which had become dilapidated, \ 
and made it serviceable but without obtaining the permission of the ' 
Municipal Board thereto. The board thereupon issued notice to the 
house-owner under;section 88 of the Municipalities Act, 1900, to 
remove the balcony, and, in default of.compliance, prosecuted him. 

UeWthat the board had power, under seotion 88, clause (2), of 
the said Act, to order the removal of the balcony without assigning 
any reason, and that it was not necessary for the hoard, in the case 
of a notice issued under section 88, to tender or express its willingness 
to pay compensation in respect of the structure the demolition of 
which was ordered. 

Emperor v. Nanna Mai . . , . . . 376 


BEOTiON 128 fhj (i) — Municipal Board — -Power of Board to make 
rules— Rules regulating use by hawhers of patris of public roads.) 

Held that the United Provinces Municipalities Aot, 1900, does not 
empower a Municipal Board to make rules regulating the sale or 
exposure for sale of goods in streets or public places under the control 
of the board. 

- EmparoE t». Imami ,, „ ,, „ 24 



OENEllAL INT)I-rX. 


xiv 


ACTS — Lcca:, — 1'’00 — I I'lunjiJcra Mu;{iciJ'Ar.iTi!;!j Act), 

liKCTKiy lln{c> frc.\r.(A h<j CioL'aniniciit 


ly lU-fi: 


ciiKilithUe • Jiiioil' 


Pago, 


/ar if.juUiiiuiio/ i , — i 

l^Kxalura-" Oulrr."] //,/>/. t ii ■i c->ti,'>!rsict:on of rtjlo 

•J'J of ihi? roll I fr uiu'f liy ihi' I,fcaJ ft»V( ru:i!‘ ut uii.h r !.<otio;j Ifj? of 
llii* Muiiioioatiti' .'i.Vc’*, IVOO. !<'f tlio r* ou) of uiU!iic:i[),tl t'!< 
that llio tvriij * ooiiiii.'tcn? c.aift ' a i ii.i "i in ml' a civil 

court of c<'tuiiut‘ lit v. ith roii uioc • to tho v.»Iu.it;oii givi'ii 

by tho pi!ttl;oiur ill hill prti’.iui, d ir ('/oj.-on v. Jlnr Aonij). 
I L. H., I .Ml., follov.t il i/i'fJ that i!i> il litu from 
tho orvicrof a coini;-:t<. Jit court loTi.'.-d on an clcot.' n putition unilcc 
mil! -i'J ahcvu referred t<>. Sitiishr I.itl v. .MuJuitiiv.tu! i-ii!//. 1(5 OuOh 
Case;,, ;i(i, approVid. uiuttiiliin Pui ii.! v. Stico PfiSHu!, I. Tj. 

it , Jir> All . eOd, and .Viif./aji..:/ Sir.jh v. (il:r./ur,l. L, I{., ‘il 

Calo , 107, n forrtd tt«. 

Khutuji l,.il u. lt-i;^huiiandaii I’ra.,,ad ,, ,, 


■150 


8i:ciioa’ l}}7(l)(h) — .l/oaictj-.jJ chv.'ion — llula fraw.id l>j th<3 Local 
Chvcnutiotf for f:(julati .no/ cUclioiii — VaadUy oj rulai — FclUion 
aQaiUfi iuccci:>/ul (aa-Ai'Uiti: — .tiifcal } llc'.d (1) that tho proviaiona 
of licctioii IS7 of tho Uiut-.d i'toviucca .Mimioipalitiea Act which 
gave power to tho Local Ciovurnnuzit to iiuiko rulca “ gciiurally for 
regulating all clcotiona under tho Act,” wore wide enough to include 
rnlea for tho tiling and dtx'iidon of eketion petitions ; and (5i) that 
no appeal licj from tho order of a *• competent court ’’ paswd on an 
cicotion petition under rule Id of tho rulia framed by tho Local 
Qovcrnmcul under iwetion 187 (1). clause of tho Act. Khunni 
Laiv. EaijhuiuinAan Pra'ad, 1. L, K., 85 All., 150, followed. Sun- 
dar Lai v. Miduiiiinui'l Fai'j, 10 Oudh Cases, 80, approved, 

Nand Ram V. Chhuto Lai .. .. «. 678 


SECTiou 187, Sco Act No. XV of 1888, section 10 . . . , 303 

^ IPOI — IT (Aoha TunAKCY Act), section 1 ; Ciin>TKn X — 

''Land” — Beiumption of rent-freo' ijranl^ — Grove-laiul—Suit for 
resumption of grove-laiul not maintainabh in Bevenuo Court.'] 

Held that grovodand not being “land held for agricultural purposes ” 
within tho meaning of section •! (2) of liio Agra Tenancy Act, 1901, 
nor “hind” within tho meaning of Chapter X of tho Act, no suit 
will lio in a Rovonuo Court for resumption of ront-freo grant of grovo- 
land. Shtomaiujal v. Sardar Sinijh, 0 A. L. J., 7-if>, and Afti/;/* Singh 
V, Ifasar Fatima, Solcot Dooisionsof 1911, No. -i, roforred to. 

Hadi Hasan Ivh an «. Pati Ram .. .. 200 

8EOTION 11 ET HEQQ— 

Occupancy holding — Maliunt ~-Mahant capable of acquiring occupancy 
rights for tho ien‘Jit of tho math tohich ho roprosonts.] Hold that 
tho mahant of a math, just as much as any other tenant who holds 
for his own personal benoQt, oan acquire oooupanoy rights under tho 
provisions of tho Agra Tenancy Act, 1901, for tho benefit of tho ynath 
which ho represents. 

Parmaiiand Singh v, Mahant Ramauand Gir , , . , 474 

r SEOTioN 20 — Occupancy 

holding — Mortgage— Suh-mortgago by viortgagao of occupancy holding 
—Bights of sub-inortgaqeo.] Where the usufruotuary mortgagee of 
an oooupanoy holding purported to sub-mortgage his mortgagee 
rights, it was held that the sub-mortgagees were entitled to a money 
decree against their sub-mortgagor for the money advanced by them. 

, Palgobind^hagat V. N^ayina Misjj 406 
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’ACTS (Local) — 1901—11 (Aqba Tenancy Act), SEonoNa 28, 29, 30 
AND 34 — Exproprieiary tenant — Mortgagee from exproprietary tenant 
holding over after ejectment of mortgagor— Bent not Jixed by agree- 
ment or by a decree of court — Right of sainindar to recover reni.] 

Q. and B.. were zaratndara who owned some &ir land and occu- 
pancy holding. They executed a usufructuary mortgage of their 6ir 
land and occupancy holding in 'avour of K. and the predecessor of 
J. In executionot a money deer c against G. and H. their zamin- 
dori rights were sold and P. purchased the same. Subsequently, in 
execution of a decree for arrears of rout, P. got G. and H. ejected by 
the Revenue Court. Later on P. got K. and J. the mortgagees also 
ejected by the Revenue Court. P. then brought a suit against K. 
and J for arrears of rent for the period between the ejeobment of G, 
and B- and their own ejectment 

Held that P. was not entitled to recover the rent in regard to the 
period of time between the two ejectments as the rent bad not been 
fixed either by agreement between the parties or by a decree of court. 

Kamta Prasad «. Panua Lai .. .. ,, 128 

— SECTION 34.— De- 
fendant in pojee! ion of land withaul con ent of owner— Ejectment of 
defendant ituougii Revenue Court — Subicguvnt euit for rent — Cause 
of action— Misjoinder of causes of action— Civil Procedure Code 
Older II, rule 2.] On a partition of certain revenue-paying 
property some land which iell to the plainiifi’s share remained in 
possession of the defendant, who. refused to vacate it, . The plaintifi 
sued the defendant for ejectment in the Revenue Court. The defen- 
dant pleaded that be was an ex-propriolary tenant, but the Court 
held him to be a non-ocoupuncy tenant and ejected him. The 
plaintifi then brought the present suit under seetion 34 of the Agra 
Tenancy Act, 1901, lor rent of the land hold by iho defendant during 
the period prior to his ejectment as land occupied by the defendant 
without the plaintiff’s consent. 

Held, that the defendant, being in occupation of the land with- 
out the consent of the plaintifi, was liable to pay rent therefor, 
under section 34 of the Agra Tenancy Act, and further that the claim 
could be maintained notwithstanding that the defendant was not in 
potsession at the date' of the suit. Sheo Gopal Pande v. Tliakur 
Beddeo Singh, 8 A. L. J., 1037, distinguished. 

JBeld further; that the suit was not barred by reason of tho 
plaintifi having in his previous suit for ejectment treated tho defen- 
dant as a tenant. 

Held also, that the plaintiff’s cause of action under section 84 
of the Agra Tenancy Act was no part of his cause of action to recover 
possession of the property, and could not bo joined in tho previous 
suit, and the present suit was, therefore, not barred by tho prov- 
isions of the Code of Civil Precedure, order EL, rule 2, 

Nandan Bingh v. Ganga Prasad . . . , . , 612 

; : BE0TI0H8 68 AND 200 

■—Appeal— Question of proprietary title— Defendants setting up a 
titU as mortgagees of the proprietary rights']. In a suit for eject- 
ment under section 68 of the Agra Tenancy Act, 1901, the defendants 
pleaded that they were ndt tenants but mortgagees of the proprietary 
tights of which the plaintifi was alleged to be the putohaser of the 
equity of redemption. Held that this amounted to a distinct 
Claiming of a proprietary title or at least of a portion of the bundle of 
righiBwhich go to make up a propriety y title and the appeal 
would he to the District Judge. 

- - KalyanMalu. Samand ,, ,, j 67 

• ‘ ft t : . « . ^ 
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ACTS (LqcAr.) — 1001 — II (Aana TjjNAKcy Act), bectionb 79 and 95 
— Jurisdiction — Landholder and tenant — Occupancy holding — Suit 
fan' declaration that plaintiff is heir of deceased occupancy tenant and 
for possession of holding — Practice - Useless declaration refused.'] 

The son. of a deooaaocl ocoupuncy tenant filed a suit against tfio 
zamindar in thcoivil court (1) to have it declared that ho was tho 
son and lawful hoir of tho lato tenant and (2) for poasossion of tho 
occupancy holding hold by him. The plaintiff had been ojected 
more than two years before suit. 

Held that, although so far as the first relief claimed was ooncornod tho 
suit might be coguizablo by a civil court, so far as the second relief 
was concerned the plaintiff’s remedy was by suit under section 79 of 
tho Agi a, Tenancy Aot, and, inasmuch as the time for filing such a 
suit had long since expired, there was no object to bo, gained by 
granting tho first relief. Tho entire suit was accordingly dismissed. 

Dori Lai v, Sardur Singh, 5 A. L. J„ 51-1, referred to 

Birham Khushale. Sumora .. ,, 299 

; — ; SECxibN 95 — Civil 

and Bevtnue Courts — Jurisdiction — Dispute between two rival claim~ 
ants to a tenancy.] Held that thoguestion of title to a tenancy arising 
between rival claimants to thatltonanoy is a question which is cogniz- 
able by a civil court and is not a matter coming. within tho purview 
of acotion 95 of tho Agra Tenancy Act, lOOl. Dhupy. Pam Lai, 

I. L, R., Sd All,, 795, followed. Zuleda Dili v. Shea Charan, 1. L. Rr, 

22 All., 83, and Hamid AH Shah v. Wilayat Alt, 1. L. R , 22 All., 93, 
referred to. 

Jagan Nath u. Ajudhia Singh ,, ,, 14 

' — ^ ^ -SEOTION- 199— Civil 

and Pevenua Coxtrl — Jurisdiclion— Appeal — Quoslion of pro- 
prietary right.] ‘ Tho plaintiff sued in the Itevecne Court to • eject 
tho defendant alleging that the land in suit was his occupancy 
holding and that tho defendant was his sub-tenant. Tho defendant 
pleaded that he was a co-sharer in the village and that tho land, 
in suit was his Ichud-hasht. Held that no question of proprie-, 
tary title was raised by the pleading, and that 'no appeal, therefore, 
lay to tho District Judge from tho order of the .Assistant Collector 
who had decided the ease in tho first instance. Dal Chand v. 
Shamla, 2 A. L. J., 176, dissented from, 

Udit Tiwari 11 , Bihari Pande .. ,, 621 

1901 “in (United Pbovinoes Land Revenue Aot), 

aEOTioN 107, Sea Aot No. IV of 1893, sections 1, 2 and 3 387 


SECTIONS 107 and lll—Parltlidti — Joint Hindu family —Cldhh for 
partition by widow' in possession in lieu of mdinteiuince merely,' 
though recorded solatii oausA us a co-sharer] Held that the widow 
of a member of a Hindu family who Is in possession of a portion of 
the family-property'under a family arrangement, in lieu of mam* 
tenance merely,' is nbt a oo-sbarer and cannot in virtue of such posseB- 
sion enforce a claim for partition of the share of which she is so in 
possession, even though' her name'maiy be recorded sqZafii cqMsd'as a 
co-sharer. Kdildshi Kiiar y. Badri Prasad, S.'A. No. SM'df 'liGjlS, 
decided iTth' diily; 1913, and 'Bhoop Singh v. Phopl'Koiper, N.-W. P„ 
H.'C. Rep., BG8, dud ^ Jhunna Kuar y. Gh'ain Sufeh, 'r.'"L, R.'i 3 iii].,' 
400. followed, Bhopdt 'Singhy.'MohdnBmgh,!. L.-'B, , 19 ^324'’ 

referred -to. Habihulldh^r ‘M'usammat Kuhhimba,'9 K.L. J ., 481," 
distinguished. ' ' ' . ! ' 

Pema V. Jss Kunwar .. .. 
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ACTS (EjqcAEilT-rlSOl— in- (UirtTBD Pbovinoeb ' Land Rbyenob- Act), 
SECTIONS- 107, 111 AND 112. — Partition— Joint Hinda^ family —Hindu 
widoiOi Glaim for'partition by widow in joossesiim in li&u of mainte- 
nance^. merely, though recorded, solatii caus^, as a co-sharer,} Held 
that tl^e widow of a membar of a joint Hindu family who is in posses- 
sion of a portion, of the family property under aj family arrangement, 
in lieu of maintananoe merely, is not a co-sharer and cannot in 
virtue of such possession enforce a claim for partition of the share 
of which she is so in possession, even though her-hame may be 
recorded, solatii causd, as a co-sharer. Bhoojo Singh v; Phool Kower, 
■ N-W. P.,;H. G. Rep., p. 868 and Jhunna, Kuar v. Chain Sulth, 
.1. ij. R., 3 All., 400, referred to. 

Kailashi Kunwar v. Badri Prasad. . . , . . • ? 

... ..-r > ;J t ..... 
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SECTIONS 111, 112 and 233 (k ) — Partition — Hindu law — Joint Sthdu 
family— Minor — No necessity for minor to be specially represented- 
■in' partition proceedings.} Where , a partition of the property of a 
joint Hindu family in which one of the members was a minor was 
found to have been properly carried out with dub regard ^ to the 
interests of the minor, it was held to be no. ground for upsetting the 
partition were such a course possible having regard to section 233 
' ^ky of the United Provinces Land Revenue Act, 1901, that the 
minor, was not repcosented in the partition proceedings, by formally 
appointed guirdi.an. In suo.h circumstances a. minor member of the 
family is suitably mpresentsd by. tlie managing member or members. 

Bhagwati Prasad «. Bhagwati Prasad 

saoiios 121— Plaintiff referred to Civil Court — Suit filed within- 
time but subsequently withdrawn — Second suit filed after prescribed 
period.} Where a Revenue Gpjirt acting under, section 111 of the 
. United Provinces .Land Revenue Act, 1901, required a p,ai;ty to. the 
case before it to institute a suit in the Givil Gourt within three 
months, and the plaintiff did so, but for some technical reason had 
to withdraw it with permission to bring a fresh suit,- which was in - 
fact filed without delay, but after the three months had expired : 
held that the second suit must bo considered to be a c.ontinuation of 
the first suit, and it could not, therefore, be held that the plaintifi 
had not complied with the order of the Revenue Gourt. 

Randhir Singh v. Bhagwan Das 

— ; -1910 — ^IV (United Pbovinceb Excise Act), section “ 

60 — Unlawful possession of excisable article — Search was’rasit—Aot 
No X of 1873 ("Indian Oaths Act ), section 13 — -Presumption that 
oath was duly administered.} An ' excise inspector searched the 
house of a person suspected to be in illicit possession of an excisable 
article, namely, cocaine, and cocaine was found in the house. 

Ueld that the subsequent conviction of the person in possession 
of the said house was not rendered illegal by the fact that the excise 
inspector had not previously obtained a search warrant. 

Emperor y. Allahdad Eftaft, 11 A. L. J., 442, I. L. R.. 35 All., 
358, Emperor y, Hasrgovind^.I. L. R., 35 All., 1, referred to. 

Held also, that it is a reasonable, presumption that an oath has 
been duly administered to a witness appearing before a court, although 
the record of the court may contain no reference to thatlaot; 

Emperor v. Sayeed Ahmad 

SECTION 63 — Criminal Procedure Code, section 537— Unlawful posses- 
sion of excisable article —Search warrant— Conviction not invalidated 
owing to absence of warrant--} '• Where the superintendent of' police ■ 
^d the sub-inspector searched the house of a person,; . suspected .of . . 
ppmg m illicit possession of excisable articles and such articles were 
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found in the house searohad, it wae held that the conviction of the 
owner of lha housa under saction 63 of the Uoitei Provinces Excise 
Act. 1910, was no*; iand.-rei inv.alid by the fact that no warran: had 
been issued for the search, althouqh it was presumibly the intention 
of the Legislature that in a case under section 63, where it was 
necessary to search a house, a search warrant shou.d be obtained 
beforehand. 


Emperor u. Allahdad Khan .. .. 358 

ADOPTIOhT, iSsa Hindu law .. .. .. 263 

AGREEMENT opposed to public policy. See Land-holder and tenant ^ 19 


Construction of -See Maha Brahman 


'413 


•“AGGREGATE SENTENCES,” See Criminal Procedure Coda, sections 
35 and 403 ,, •• •• 

AHIRS, See Hindu law . . . , . . . 

appeal, 5c< 3 Act Ho. X of 1835, section 244 .. 


154 

263 

448 


See Act No. VII of 1870, section 7, clause ix 


.. 92,94 


See Act No. VI of 1882. section 169 . . . . . . 177 

See Act (Local) No I of 1900. section 187 450, 578 

— — See Act (Local) No. 11 of 1901, s-'ctions 53 and 200 ,, 157 

See Act 'Local) No II of 1901. seotmn 199 .. .. 521 

—— Sec Civil r*rocedure Code (1903i. sections 2, 104, 148 ' 582 

See Civil Procedure Code (1«03>, order XX, rule 18 - .. 159 

- See Civil Procedure Code (19031, order XXXIV, rule 1 ; order 
XT-JIf, rule 1 . ... .. .. 425 


See Civil Procedure Code (1903). order XLI, rule 23 ; order 


XLin, rule l('a_) .. .. .. .. .. 427 

See Criminal Proce lure Cole, sections 35 and 403 .. .. 154 

See Criminal Procedure Code, section 125 .. .. 103 

Sec Criminal Procedure Code, section 195 .. .. 90 

See Criminal Procedure Cole, sections 517 and 520 .. 374 


. Dismissal of for default, See Ci'vil Procedure Coda (1903), 

order IX. rule 8 .. .. .. .. .. 105 


to His Majesty in Council, See Civil Procedure Coda (1903), sec- 
tion 110 ... . . . . . . . . . . 445 

ARBITRATION — Award — Farty io the suit not made party to the 
submission to arbitration — Party so omitted not a necessary party 
to the . suit.'] Held that an arbitration and an award made in the 
course of a suit would not be rendered invalid by the mere fact that , 
a party whose name was in the record, but who was not a necessary 
party to the suit, was not made a party to the arbitration proceed—. 


ings. - •' 

Sabta Prasad v. Dharam Kirti Saran . . . . 107 

ARREST, See Criminal Procainre Code, sections 55; 53 and 110 . . 407 

assessors, Ssc Criminal Procedure Code, santion 284 .. 57 O 

assignment OP DEGREE, See Act No. XVI of 1903, sections 17(6), 

49 •• •• •• .. 524 

ATTACHMENT, See Civil Procedure Code (1908), saction 60 (c) .. 807 

attestation, See Act No. IV of 1332. sections 59, 100 . . - . . 164 

attesting witness. See Act No. I of 1872, section 63 . . .. 254 

award, ,^£5 Arbitration .. .. f - •• •• 
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BALLAVAOHARYA G0SSATN3, Hindu law , 

BENAMIDAB, Ses Aot No. IX of l‘J08, schedule I, articles 91 and 120 . . 
BBNAMI PURCaASE, See Civil Procedure Coda (1908), section 66 
BONA See Act No, IX of 1908, schedule I. article 75 
BURDEN OP PROOF, Sac Civil Procedure Code (1903). section CO (c) . 
CAUSE OP ACTION. See Act (Local) No. II of 1901, section 34 
CERTIFICATE OP SUCCESSION, See Aot No. VII of 1889, section 9 

: See Aot No. VII of 1889 ■ . . 

CESS, See Land-holder and tenant . . . . • • . • • 

CHARGE, Sec Aot No. IV of 1833, sections 59, 100 . . , . 

- — — Sec’Act No. IX of 1903, schedule I, article 132 , . . . 


283 
149 
.138 
455 
.807. 
512 
249 
470 
19 
164 
. 135 


CIVIL AND REVENUE COURTS— Jurisdictio)i—Oocupa.nc!J holding— 
Usufructuary . mortgage — Ejectment of mortgagee— Suit by mortgagee , 
for declaration, that surren'ier was not bindmg on /jtwt.] An occupancy 
tenant who had made usufructuary mortgage cf hi.s bolding thou 
proceeded to surrender the holding to the zamindar, who had the . . 
mortgagee ejected by the Revenue Court. 

Held, on suit by the mortgagee for a declaration that the surren*-- 
der of his holding by the mort'acor wa.s not binding on him, that no 
such su t would lie in the face of the ojeotmont, proceedings in the 
- Revenue C'lurt which were binding on' the parties. Earn Devi Kuari 
V. Bindesti Upadhya, 8, A. L J., 940, fsllowed. 

Shiva Prakash u. Kama •• •• .. ^64 

: : (Jurisdiction), See ict (Local) No. II 

of 1901, section 95 .. .. .. 14 

—See Aot (Local) No. H 

ot 1901, section 199 . . . . . . . , . . 621 


tion 121 


See Act (Local) No, III of 1901, seo- 

.. .. .. ,. 541 


CIVIL PROCEDURE CODE (1C83». CHAPTER XX—Inolvenoy— 

In olvent discharged without a schedule of debts being f- anted — 
Attemp' on the pw t of a oreddo>' to p’ oeeed a.aimt afler-'ucguired 
property.'] Where an insolvent had hikou advantage ot the provi- 
sions of chapter XX of Code of C.v 1 Procedure, 1882, and had been 
discharged under section 351, but no s; hcdu]e of debts had been 
framed, it was held that a judgement-orediior of the insolvent could 
not there. ifter have recourse against property wh oh bad come into 
the hands of the insolvent subsequontlj' to his discharge. 

. Amin-ud-din Haidar v. Sbeoraj Singh . . ... 402 

SECTION 223, See Act No. IX of 

1908, schedule I, article 128 .. .. .. 389 

— SECTION 258, See Execution of 

<iecroe .. .. .. .. .. .. 173 

: SECTION 287 (c) — Execution of 

decree— Mortgage on property fold noH/ied at lime of sale—Subseguont 
suiim mortgage— Auction purchaser not estopped from gueslioning 
validity of mortgage,] ,In proceedings in e.xecution of a decree a 
pe son alleging himself to be the mortgagee of property about 10 be 
sold asked the executing court to notify the exi.-tenco ot his prior 
incuihbraLce on tho properly to be sold,- and the Court, without 
apparently mtakmg any nquiry as to tho genuineness of tho mortgage, 
did BO, but aid not sell the property subject, to the prior incumbrance. 

ThO; property? was sold and purchased b^ tho decrcp-holder. 
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Eeld on suit by tlie mortgagee' that the decree-holder auction ■, " ■ 

. purchaser, was not estepped from contesting, the validity of the, 
mortgage so notified. Shib Kiinwar Singh v. Sheo Prasad Singh, ' ' ' 

I. L..R., 28 All.; '418, followed. ' ■ , 'r 

• ' Jairaj Mai «. Radha Kishah , 257. 

CIVIL PROCEDURE! CODE {1882),- section Execution of decree-^ 

.. Sale in execution —Auction purchaser deprived of property pur- ■ 
chased owing to failure of j udgenient-debtor' s title ■ Suit to recover 
purchase money — Limitation — Act No, IX of 1908 'CIndiah Lwiita- 
tion AotJ, schedule I, articles 62 and 120.] Held (1) that an auction 
purchaser seeking to recover the purchase rnoney paid by ■ him upon 
the ground that he has been deprived of the property purchased 
owing to failure of the judgement-debtor’s title thereto has no righii • 

• outside the Code of Civil Procedure, and (2) that the remedy given-lw- 
the Code of Civil Procedure is not a suit for money had and received, 
to which article 62 of the first sohedule of the indian Limitation Act, 

1903, would apply, but is a suit falling within the purview of article ■ 

120. ■ Afii'nna Singh v. Gajadhar Singh, I. L. B., 5 All.,- 5 77, and ' 
Mohiuddin 'Ibrahim v. Mahomed Mura Lewai, 23 M.’ L. J., 487, 
followed. Ram Kumar Shaha v. Ram Qour Shaha, 13-C. V7. N., 

1080, not followed. Hanuman Kamal v, Hanuman Mdndur, I; L R., 

19 Calo., 123, distinguished. - 

Sidheswar Prasad Narain Singh v, Goshain Mayanand . . 419 

SECTIONS 443, 456 AND 462, See 

Minor .. .. ’I. ' ' 487 

— ; — — — (1908) SECTION 2, See Act i'O. X of 

■ 1865, ■ section 244' .. .. ■ ■ .. 448 

— ; — ^ SECTIONS 2, 104, 14iB— -Pre-emption - 

— Decree in pre-emption suit fixing time for payment — Order ' extend /- ' 
ing time~Appeal-^“ Decree *’ — ‘•Order”'] Held that section 148 
of tha Code of Civil Procedure (1908) does not entitle the. r court to 
extend the time fixedby.the decree for payment of the purchase money 
in pre-emption oases. 

Held also, that an order made under section 148 of the Code of 
Civil Procedure^! 1908) is not a'deoree within the meaning of se.ctipn . - 
2 of the Code,, nor is it appealable as an order under Bactjpn 104. 

Rahima v. Nspal, I, L. R , 14 All , 420, distinguished. 

Suranjan Singh u. Ram Bahai Lai .. .. ... 582 

^ SECTION 11 — Res judicata — Prior and ' 

subsequent mortgagees— Suit by first mortgagee impleading second hut 
no decree as to rights of firfi mortgagee — Suit for sale by prior mort- 
gagee not barred.] A second mortgagee brought a suit for sale oh his 
mortgage, in which he impleaded the first mortgagee and asked to 
reedem. The first mortgagee did not appear. The plaintiff got a 
decree for sale, but the decree did not eitfier give him, re.demption of 
the first mortgagee or direct the property to be sold subject to the 
first mortgagee. Held that the first mortgagee was not precluded 
from subsequently bringing a suit for sale’on his mortgage. Sri- 
nivasa Rao Saheb v. Yamunabhai Ammall, I. L. E., 29 Mad., 84, 
Kaichalai Mudali v. Kuppanna Mudali, M. W. N., 1912, p. 41, 
followed. Sri Gopal v; Pirthi Singh, I. L. R., 24 All., 429, Nattu 
Krishnanta Ghariar v. Annangara Chariar, I. L. R., 30 Mad., 353, 
and Gopal Lai v. Benarasi Pershad Ghowdhry, I. L. E., 31 Calc.; ' 

428, distinguished. ■ • . ■ 

Ajudhia Pande IT. Inayat-ullah .. .. ' .. Ill 

— SECTION 11— Res judicata — Two 

suits, one judgement and two decrees — Two appeals, one of which 
abates before the other is heard.] A plaintiff instituted, on the same 
day and in the same court, two suits, in eaph of whiph the claim was 
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filed in Ihq court of a Subordinato Judge. Budroa Das Muhim v. 
Ghooni Lai Johiurij, I. L. R., 33 Culo.. 780, and GhelabJiai Gaiiri- 
shanliar v. Udeiani Icharam, I. L. 11., 88 Bom., 29, referred to. 
Muhammad Ibrahim Khan v. Ahtniul Suijjid Khan, I. L R., 32 All., 

603, and Said Alt v. Ati Jan, 1. L. R., 35 All , 98, distinguished. 

Muhammad Abdul ilajid Khan w. Ahmad Said Khan 459 

CIVIL PROCEDURE CODE (1908), bectiok f'2 (l)—Piocedura—Mu. , 
hqiumadan ((j,ic — Waqf — TruU jor a liullic purpo.is of a leliQious or 
ohaiiiablti nature.] Where a trust is a trust created for a public . 
purpose of a rol gious or charitabL nature (in this case a xoaqf under 
the Muhammadan law) no suit can bo maintained for the removal of 
a duly appointed trustee, save in conformity with the provisions of 
Eootiou 92, sub-seotion ^1), of the Code of Civil Procedure. 

Saiyid .dli «. Ali Jan .. .. ..98 

SECTION 98, Minor .. .. 478 

• —SECTION 110 — Apjical to Eis Majesty 

in Council -itequirements to be fulfil'cd cefore ijrant of a certificate — 

Decree involvnuj ioxne queAion le.'pectinij pioparty of the value of ten 
ihoumnd rupees or upwaid>.] The value ot the subject-mattei of 
the suit in the court of first instance was over Rs. 10,000, but the 
value of the. subjLct-matter in dispute on appeal to His Majesty in 
Couuc 1 was less than Rs. 10,000 On the other hand, the proposed 
apljoal to His M.ijLsty in Council necessarily involved a decision as 
to the validity of an award which deall with property of far greater 
value and which Had been declared by the High Court to be invalid. 

Eeld that the provisions of section 110 of tho Codo of Civil 
Procedure apphed and a cortificatc should bo granted. It was not 
necessary that at the time of presenting tho application for leave to 
appeal there should bo ponding in a court a dispute respecting other 
property of tho value ol Rs. 10,000. Macfarlane v. Lcclai'O, 15 Moo. 

P. 0., 181, Musammat Alinian v. Musammal Ha^iLa, 1 C. W. N., 93 
(Notes) xciii, and Anand Chandra Bose w. Brouqhton, 9 B. L.R.,423, 
referred to. • ■ 

Bri Kishan-Lal V. Kashmiro .. .. ..445 

^ — OBDEB I, BULB 8, See Muhaminadan Law 197 

: obdeb II, bulb 2, See Act (Local) No. II 

of 1901, section 34 .. . .. .. .. .. 612 

■ OBDEB V, BULKS 1 AND . 2 ; OBDEB 

IX, BOLE 13 — Ex parte decree — Appearance of defendant in answer 
to a preliminary application not equivalent to appearance in answer 
to tho plaint,] Held that the fact that before tho admission of a suit 
one of the proposed defendants had appeared by pleader on a miscella- 
neous application for his appointment as guardian ad litem to a 
minor defendant, did not absolve the court from , tho necessity of 
serving such defendant, when the suit .was admitted, with a copy 
of the plaint and notice of tho date fixed for hearing. 

Gu lab Ohand «. Shankar Lai - .. i63 

; — ^ ^ OBDEB V, BULB 16 — Summons — <^ues- 

' lion of sufficiency of tci vice of summons] The suirmons in a suit 
was served on the paternal uncle of .the defendant, who was a mem- 
ber of the same jomt family and lived in the same house with the 
defendant. \ 

■ ' Eeld, that such service was in sufficient' in the absence of evi- 
dence'that tho defendant himself could not bo found. 

Makhan Daa «. Mannu Lai .. .. 666 
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CIVIL PROOEDIIRE CODE (1908), order VIII, rule e^Set-off— 

Claim baTTod accoTdiiiQ to tho loxfoii but not accorditiQ to tho lex looi 
contractus.] In a suit filed against him in the United Provinces 
the defendant claimed to set ofi a debt, which, though it would have 
been barred by limitation in the United Provinces, was not barred 
according to the local law (that of the Punjab) applicable thereto. 

Held that the set off claimed was admissible. i 

Pachchan Lai v. Banarsi Das . . • • • • 238 

, order IX, BULB 8 — Ap;peal — Dismissal 

for iwh-ap^earaiice of ajo'pellant — Appellant present but unrepresented 
and unable to argue the appeal himself — Procedure.'] On the date 
fixed for the hearing of an appeal one of the two appellants, the other 
being a woman, appeared before the court and applied for an adjourn- 
ment to enable him to procure the attendance of his pleaders. He 
was called on to argue his appeal, but he said he had nothing to say, 
and thereupon the appeal was dismissed on the ground that it had 
not been supported. Held that in these circumstances the court was 
not Justified in dismissing the appeal for want of prosecution, but 
was bound to consider the grounds of appeal and to decide the caso 
on the merits. 

Baldeo Prasad «. Kunwar Bahadur) ;7 •• Ta 105 

ORDER IX, RULES 8 AND 9 ; ORDER XSI, 

BULBS 3 AND 9. — Non-appearahce of plaintiff— ‘Dismissal of suit— 

Order setting aside dismissal when plaintiff was found to have been 
dead at the time suit was dismissed — Orders and rules applicable cmly 
to defaulters wrongly applied in case of dead party !] On the non- 
appearance, of the plaintiff in a suit against the respondent an order 
was made on tho 4th of July, 1911, dismissing the suit for default. 

The plaintiff was in fact dead at^the time the order was made, and his 
son the appellant was engaged in performing his father’s funeral 
ceremonies and was unable to attend court . These facts were brought 
to the notice of the Deputy Commissioner in an application made 
under order XXII, rules 3 and 9, of the Civil Procedure Code, Act V 
of 1908, by the appellant as the heir and legal representative of the 
plaintiff, which was filed and accepted by the Deputy Commissioner 
within the time allowed by law and an order was made on the 11th 
•of September setting aside the dismissal of the suit, and substitut- 
ing the name of the appellant on the record in place of tho deceased 
plaintiff. On an application for revision of the Deputy Commission- 
er’s order of the 11th of September made by the respondent under 
section 115 of the Code to the Court of the Judicial Commissioner, 
that Court reversed the order, and confirmed that decision on review, 
mainly on the grounds that the order of the,4th of July dismissing 
( the suit was a proper order under order IX, rule 8, of the Code ; that 
the appellant^ application to set aside that order was not within time 
and was therefore barred ; and that order XXH, rule 3, of the* Coda 
applied only to a stiff pending suit, and not to one that had been 
'disniissed. 

Held (reversing the decisions of the Court of the Judicial Commis- 
sioner) that these decisions were vitiated by applying to a dead man 
orders and rules applicable only to mere defaulter. An “ abuse of the 
process of the Court ” within the meaning of section 151 of the Coda 
had occurred by the course adopted in the Judicial Commissioner’s 
Court. Quite apart from that section any Court might rightly have 
considered itself to possess, inherent power ' to rectify the mistake 
„ inadvertently made in dismissing the suit. The order of the Deputy 
■Commissioner setting aside the dismissal was manifestly sensible and 
correct, and their Lordships restored it, and remitted the case to 
■ India to be disposed of on the merits. 

- Debi Bakhsh Bingh V. Habib Shah ., • 77 '331- 
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()/ (Iccreo -i'clii in cxccu!ioii—l^ic-ctr.i)tioK — 'i’i.'/a of prc-eir.vior 
tUt/cciiih’.] Jkld tlii’.t a tjtlo to a uharo in umlivuled immovablo 
projjorty uolil in oxeciuion of a docroj which ia alill dcfoasiblo at tho 
date of a aalo in execution ia not GHiVicient to aupiiort a claim for 
pre-emption under order XX I, rule 83, of tho Code of Civil Procedure, 
1803. Kavitii Fraaul v. Mohan Shaijat, 1. Ij, 11., 32 All., 15, and 
Ncibihan Jiibi v. Kaulcshar Bai, I A. L. J., 351, follo\Yod. 

Abdul Qhafur V. Gludain Husain .. .. ,, 

-oiiDcn XXXIV, noiu 1 ; oudeb I, 


itutn O—FartioJ of suit — Mortgage — Joint mortgaga of separata pro- 
partios—Suit barred a? against onu mortgagee — Bemaining property 
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lion <>/ A? «/ ; f.j ptors'l'j — .Hec.’o i'll, 'ICO of jh:M 

ill deferred — .Ipp.'i.-aaVn It eei a. lie eMe'-~ttit -.ila‘Aor, ] ItcUi th;\t a 
lialo of iiniiinv iii!') i-r.tri'rty in . -iicuticn cj ,i dccre'i ia not coinnloto 
until the iaIo odiicr lia i nc.;ep:.'*i tho tin .1 tiid and the purchaaor ha.i 
paid in tho depe.n: of 2 > rvr c'’n;. of tho {>urch.'..;o nioiioy rc.iuired by 
rule 81 of onh r XXl of tiio C*vt<’ of Civd Pteecdure, Hxld. The 
period of thirty day.: pre.iorib. d i»y ntlo'Dl will not, therefore, begin 
to run iigain.it a inirson applying under rule bO il for any re.-uion tho 
final bid reinaina for a time unaccoptc'.l by tho sale oilieor. 

IMunjlii Lai u. Itam Xar.iin 

oanun XXL nucr: Q5— Execution 
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OIYIL PROOEDURK CODE (1908). oncuii XXIX, natc 1 ; oedeh 

XLIII, Bor-u 1—Tiitnjaarartj injuiiotion — Order reJiiiiiiQ injunction 

Appeal.] Held thutau aj)j)Q.il lied from aa occlor refusiag, as well an 
from onu grautiiig, a temporary iujuiiotion. 

Laobiui Naraiu V. Ram Oharan Dad.. ,, <125 

ouDcu XLl, uum: 23 ; oedeh XLIII, num 

Suit dismissed for disjauli of appairanco, but restored L>j appellate 
caurl—I}emand-~-.-lppcal.] Jfeld, that uo appeal would lio from au 
axipollatu order dircotiug that a sjuit, whioh had been dismisaed 
bccauao iioithor party had appeared, ahould bo restored to tho fllo ol 
poudiu" eases aud heard 

Wahid-uu-iiissa t>. Kuudau La! ,, ,127 

OLERK. See ilastcr and servant . , . . , ^ ... 132 

COMPANY— -IKidi/ip — Shares applied for subject to a condition, and 
partly paid for—Londiiion not jaljUlcd — •llei.olution of company to 
refund part payment — Position of applicant as reyards taindiny up 
proccodinys.] A company started iu Afccrut in lOOJ, with objects of 
avory general nature, proposed in 190U to erect a mill at Pyzabad, 
and accordingly issued a prospeolua and invited the public to suba- 
cribo tho necessary capital. Gu the faith of thia prospectus onoil. 
applied for shares, but added to his application a condition to tho 
following effect “ These shurca aro only subsoribed on tho condition 
that any mill is started in tho suburbs of Eymbad.” Tho company 
howoYor, found that thoy could not raiso tho necessary funds to 
atartamiUat Pyeabad, aud thereforo passed a resolution that tho 
monoy already subscribed for that purpose should bo refunded. But 
boforo thia was done tho company wont into liquidation. 

Bold that M. was in tho circumstances not a momboc of tho 
company, but a creditor and entitled to got back what ho had 
already paid. 


■ Mahondra Qopal Alukcr ji w. Laohman Prasad , , ^ 

COMPENSATION for land compulsorily acquired, See Aot No. I of 1891 
6ootiou80 

COMPLAINT, See Aot No, XLY of 1800, scotious 182, 193 .. 

See Criminal Procoduro Codo,,Bectiou3 1 and 195 (1) 

-See Oriminal Procedure Code, scotious 203, 137 


COMPROMISE, Seo Bffndu law 
Seo Salo 

CONPESSION, See Aot No. I of 1873, section 91 . 


638 


* • 
• t 


9 

.. 102 
.. 8 
.. 78 

240, 428 
108 
257 


OONSrDERATION, See Aot No. I of 1872, section 92 

OONTRAOT — Sale— Goods sent to purchaser not in accordance with 
terms of contract — Purchaser not bound to return goods to vendor.] 
Whon goods sent to a purchaser, professedly in oxcoution of a con- 
tract of salo aro not of tho kind whioh tho vendor had agreed to 
supply, it is not tho duty of tho purchaser to boo that suoh goods aro 
roturned to tho vendor ; it is enough if ho gives notioo to the vendor 
that tho goods are lying at tho placo to which they were sent at tho 
vendor's risk. Qrimoldby v. Wells, L. R. 10 0. P., 891, followed. 
Phaggu Mai v. Bahu Lai 

S'ee Aot No. Xm of 1869 

/See Master and servant ,, .. ,, 

OONSTRUOTION OP DOODMENT, See Hindu law 

See Maha-Btahman 

r, ^ r, Soe WiU 
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113 

132 
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00-BHAKBES, See Esproprietary tenant . . . . • , , 27 

COSTS, See Civil Procedure Coda (1908), order XXXIY, rule 14 .. 618 

COQET PEE, See Aot No. YII of 1870, schedule I, article 1 ; schedule II, 

article 11 .. •• •• ..^^0 

See Act No. VII of 1870, section 7, olause is . . . . 92, 94 

COVENANT FOR TITLE. Sale .. .. ..163 

CRIMINAL BREACH OP TRUST, See Criminal Procedure Code, sec- 
tion 179 .. .. .. •• ..29 

■ See Act No, XLV of 1860, seqtions 

406 and 408 . . . . . . . . . . 361 

CRIMINAL , PROCEDURE CODE, Beotioss 4 and 195 (1)—“ Com- 
plaint ” — Information of the supposed commission of an offence 
communicated by the District Judge to the District Magistrate with 
, a view to the latter talcing action as a magistrate.'] A Munsif, being 
of opinion that a document filed in a case before him had been 
tampered with, communicated hia suspicions to the District Judge, 
who thereupon wrote to the District Magistrate, reijuestiug him to 
take action in the matter. Held that the letter of the District J udga 
to the District Magistrate amounted to a complaint within; the 
meaning of section 195 (a) of the Code of Oriminal Procedure. Em- 
peror y. Sundar Sarup, I. L. R., 26 All., 614, followed. 

Emperor v. Debi Prasad . . . . . . 8 

• ^SECiiONS 35 AND 408 — Appeal— “ 6 Ag- 

gregate sentences ” — Coneurrent sentences not aggregate,] Held that 
the term “ aggregate sentences” as used in sub-section (3) of section 
85 of the Code of Criminal Procedure applies only to consecutive and 
■ not to concurrent sentences. Where therefore an Assistant Sessions 
Judge passes concurrent sentences and the whole term to be served 
by the convict does not exceed four years, the appeal under section 
408 of the Code does not lie to the High Court but to the Sessions 
Judge, Sher Mohammad v. Emperor of India, Punj. Reo., 1901, 

Case 85, Emperor v. Tulshidas Ldkshman, 11 Bom. L, R., 544, and 
Begina v. Qulam Abas, 12 Bom. H 0. R.,147, approved and followed. 

Abdul Khalek v. King-Emperor, 17 0. W. N.„ 72, dissented from. 

Emperor V. Tulshi Ram. . ... .. .. 154 

^ SECTIONS 65, 66 AND 110 — Arrest of 

suspected pjrson — 'Warrant — Procedure.] Section 55 of the Code of 
Criminal Procedure is independent of Chapter VTTT of the Code, 
although proceedings under that chapter may follow an arrest under 
, section 55 as a natural sequence. An officer in charge of a police 
station can, therefore, arrest or cause to bo arrested, without a 
warrant or an order of a Magistrate, any person who is by repute an 
habitual robber,.housebreaker or thief or otherwise comes within 
the scope of section 110. 

Emperor V. Nepal " .. .. .. .. 407 

■ ~ — — SEaTiONl25 — to keep the peace 

Procedure — Appeal — Jurisdiction.] A District Magistrate taking 
action under section 126 of the Code of Oriminal Procedure cannot 
treat an application made under that section as an appeal and 
reverse the order of a first class Magistrate on the facts. If ho 
considers the order to be wrong on the merits he can exercise his 
revisional powers and submit the record to the High Court : but the 
cancellation of bonds contemplated by section 125 can only bo on the 
ground that the bonds are no longer necessary. 

Benarsi Das u; Partab Singh ,, ,, ,, 103 

] ~ BEOTiON 179 — Jurisdiction — Place 

Where Jtonseguence of aot ■ ensuea~Act Ho. ZL7 of 1860 findtaft 
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Penal Code), seotion 4,0Q— Criminal breach of trust.'] BeZcZ that the 
loss causeS to tKe person beneficially entitled to property. through a 
criminal breach of trust is a consequenco which completes the 
offence, and a prosecution will therefore lie at tho place where such 
loss occurred. 

Queen Empress v O'Brien, I. L. B., 19 All., Ill; Emperor v, 
Mahadeo, I. L. E., 32 All., 377, followed. Babu Lai v. Qhansham Das, 
Weekly Notes, 1908, p. 115, Ganeshi Lai v. ITand Kishore, I. L. E., 

34 All., 487, and Sirdar Meru v. Jethabhai Amirbliai, 8 Bom. L. E., 

513, distinguished. Nirhhe Bam v. Kalla Bam, 4 0. 0., 376, dissen- 
ted from. 

Langridge u Atkins . . . . . . . , 29 

CRIMINAL PROOEDUEB CODE, SEOTioH 195, clauses (b) (o) 

Sanction to proseciUe — Power of appellate court to grant sanction — 

Appeal — Bevision.] Held that tho appellate court, equally with the ' 
court of first instance, has power to grant sanction for a prosecution 
in respect of a document filed or evidence recorded in tho suit. 

Held, also, that petition under section 196 (6) of the Code of 
Criminal Procedure seeking the cancelment of an order under section 
195 (1) should bo classed as a criminal appeal. 

Bhadeswar Tiwari u Kamta Prasad. . 90 

——SECTIONS 203, 437 — Complaint 

summarily rejected — Farther inquiry — Notice to person complained 
against not necessary.] A notice to a person against whom a 
complaint is made is quite unnecessary where it is sought to set 
aside the summary order rejecting the complaint in a proceeding to 
which he was actually no party. 

Angan u. Earn Pirbhan .. .. .. 78 

. — SECTION 260, See Act No. VI of 1882, 

section 74 .. .. .. .. ,. .. 173 

SECTION 284— Assessors — Trial with 

only 0716 duly appointed assessor—Trial illegal,] Of two assessors assist- 
ing the Sessions Judge in the trial of a sessions case, one only had ' 
been duly summoned to act as an assessor in that case. The other 
was a gentleman of soma position who had formerly been on the list 
of assessors but had been exempted on the recommendation of the 
District Magistrate. Held that in these circumstances there was no 
lawful trial before a lawfully constituted tribunal, and that a new 
trial must be ordered. Queeti Empress v. Badri, Weekly Notes, 1894, 
p. 201, followed. . 

Emperor v. Man Singh . . . , . . . . 570 

— — SECTIONS 364 AND 633, Sce Act No. I 

of 1872, section 91 .. .. .. .. .. 260 

-SECTION 439 Bemsion-- Powers of 

High Court — District Begistrar ] A District Eegistrar is not a court 
subordinate to the High Court either on the civil, criminal or 
revenue side, and the High Court has no power to interfere with 
the order of the Begistrar impounding a document and calling upon ' ‘ 

the applicants to show cause why they should not be prosecuted for 
forgery. 

Emperor v. TJdit Narayan Dube , , . . , , 109 

. ^BEGTIONS 617 AND 520, — Appeal — /m- 

risdiotion — Power of appellate court to pass orders regardmg property 
in respect of which an offence has been committed.] Held that section 
520 of tho Code of Criminal Procedure gives to an appellate court tho 
same power as the ‘court which originally tried a case to pass orders 
under section 617 of the Code. Baloram Gogai y. Ohintaram Kohta, 
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T. L. E., 6 Calo., 2G8, Nawal Kunwar v. Bakhtawar Singh, 10 A. L. 

J., 390, and Abdul Majid v. Malibuh Ali, P. A. No. 129 of 1911, fol- 
lowed. Manoliar Singh v. Sumirta Euar, I. L. E., 17 All., 428, not 
followed, BishesJacar Dyal v. Earbans SaJioy, 6 0. L. J ., 659, Ghur- 
jgliekni v. Purmeshwar Bayal, 35 G. L. J., 653, and Bahim Jan Bibi 
V. Imam Jan, 14 C. L. J , 173, doubted. 


> Bibari Lai V Makbdum Bakhsli ... .. 

EVIDENOE, See Act No. I of 1872, section 68 . , . . . . 

See Aot No. I of 1872, sections 69 and 70 . . . . 

See Aot No, I of 1872, section 91 ' ' . . ... 

• See Act No, I of 1872, section 92 . . 

See Mortgage 

— -/Sea Pre-emption 

EXCISABLE AETIGLE, See Act (Local) No. IV of 1910, section- 60 . 

EXECUTION OP DEGREE. — Limitation— Suit for\sale on amortgage — 
Decree payable by instalments — Civil Procedure Code (1882j, section 
258— Oim? Procedure Code (1908), order XXI, rule 2 : order XXXIV, 
rules — Act No. IX of 1908 Cliidian Limitation Aot J, schedule I, 
article 181.] On a compromise in a suit for sale on a mortgage a 
decree followed providing that the sum found due on the mortgage 
Es. 1,374,) with interest at a certain, rate, should by paid byinstal- 
of Rs, 100 a year, along with interest then due. Payments were 
ments to be made by the end of Jeth in each year, beginning with the 
Jeth 1957 Pasli (June, 1900,) and it was provided that, if default were 
made for three years in succession in the payments and interest, the 
decree-holder would be at liberty to recover at once the whole amount 
payable under the decree, that is, to apply for an order absolute for 
sale and execute the same. No payment was made in 1900 or 1901, 
but in June, 1902, just before the end of Jeth 1959 Pasli the judge- 
ment-debtor paid up aU that was due on account of the first three 
years. He made no payment in 1903, but in June, 1904, he paid up 
all that was duo up to the end of Jeth 1960 Pasli (Jime, 1903). No 
payment was made in 1905, but in June, 1906, he paid the instalment 
and interest which he ought to have paid in Jeth 1961 Pasli (June, 
1904.) This payment was covered by the proviso to sction 20 (1) of 
the Limitation Aot. The only other payment made was a small sum 
on account of interest in July, 1909. The decree-holder applied for 
an order absolute for sale on the 3rd of August, 1909. 

Held that the first throe consecutive defaults were in 1905, 1906 
and 1907, and that the decree-holders’ application was in time apply- 
ing article 181 of the first schedulo to the Indian Limitation Aot, 1908, 

The following cases were referred to : — Oudh Behari Lai v- Nage- 
sliar Lai, I. L. E., 13, All., 278, Kishan Singh v. Aman Singh, I. L. R„ 
17 All, 42., Boslian Singh v. Mata Din, I. L. B., 23 All., 36, Chunni 
Lai V. Earnam Das, I. L. E., 20 All., 302, Shankar Prasad v. 
Jaipa Prasad, I. L. E., 16 All, 371, A/ud/jfa V. Kunjal, I. L. E., 30 
All,|123, Man Mohun Eoy v. Durga Chum Gooee, I. L. R., 15 Gale., 
502, and ATas/iira ?Ji v, Pandu,l- L. R., 27 Bom,, 1. 

Badri Narain v. Kunj Bihar i Lai 


194 

254 

.364 

257 

558 

353 

472 

576 


178 


— Stay of execution] of decree under ayyeal — 

Jurisdiction — Procedure!] Eeld that the court which passed a decree 
has no power to stay execution thereof whilst the decree is under 
appeal; neither has a court which has executed its own decree 
awarding possession of immovable property power to restore to posses- 
Bion the party whom it has ojeotod. 

Satya Shankar Ghosal v, Maharaj Narain Shcopuri, 119 
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rule 88 . . 
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XXXIV, rule 8 
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389 
432 
257 

419 
243 

307 


■Sea Civil Procedure Code (1908), section 66 138 

■See Civil Procedure Code (1908), order XXI, 

204 

• « ** ** 

See Civil Procedure Code (1908), order XXI, 


See Civil Procedure Code (1903), order 
.. .. »• •• 
■See Civil Procedure Code (1908), order 


See Hindu law 


65 

296 

116 

518 

380 


EXPROPRIETARir TEN^INT— Safe by one of several co-owners holding 
air land of his undivided samindari share — Tender cvpropriotary 
tenant of all the co-owners a)id not merely of his vendee.'] NVhero the 
owner of an undivided share in apatti sella hia zaniindari rights and 
becomea an exproprictary tenant of the sir land held by him, he 
becomes tenant as regards such land, not merely of his vendees but 
of all the co-sharers in the patti. 


Debi Prasad u, Bhagwan Din .. .. .. 27 

: See Act (Local) No. n of 1901, sections 

28, 29, 30 and 34 .. .. ... .. .. 123 

EAMILy SETTLEMENT, See Evidence . . . . . . 502 

FERRY, See Act No. X of 1897, section 3(25) . . . . . , 156 

FORFEITURE, See Act No, IV of 1882, section 111 . . . . 145 

GAMBLING, See Act No. Ill of 1867, sections 3 and 4 . . . . 1 

GAMBLING DEBT, See Act No. I of 1872, section 92 , . . . 558 

GIFT, See Registration . , . , . . . . . . 3 

GRTEVOUS HURT, See Act No. XLV of 1860, sections 300 and 325 . . 329 

GROVE-LAND, See Act (Local) No, II of 1901, section 4 ; chapter X . . 200 

GUARDIAN AD LITEM, Nee Hindu law ' .. ..571 

GUARDIAN AND MINOR, See Act No, IX of 1875, section 3 . . 150 

See Act No. VIH of 1890, section 29 . . 499 


HINDU LAW — Adoption — Ahirs — Validity of adoption after marriage of 
ampted son.] Held that amongst Ahirs the adoption of a son after 
his marriage has taken place is not permissible, Piohuvayyan v, 
Suhbayyan, I. L. R„ 13 Mad., 128, followed. 

Jhunka Prasad 0 . Nabhu ... .. .. .. 203 
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HINDU hAYf— Daughter's estate — Decree for possession of father's estate 
obtained by daughter — Bight of daughter's sons to execute such deoreeJ] 

The daughtoE of a separated Hindu obtained a decree for possession 
of her father’s estate against certain trespassers. Before, however, 
she could obtain possession, she died and her sons applied for execu- 
tion. Held that the daughter ropreaented her father’s estate when 
she brought her suit for possession and that the presons who 
succeeded to the estate wore entitled to execute the decree which 
she had obtained. 

Mahadco Singh v. Shoo Karau Singh . . , . . , 481 

Endowment — Bight of succession to. sebaitship of temple 

belonging to Ballavacharya Gossains — Evidence of dedication — Claim 
of persons incompetent to be schails fas being Bhats) of Ballav 
temple disallowed as defeating the purpose for which the founder 
established the teorship — Title— Breof of independent title to succes- 
sion as sebait.] In a suit for possession .and the right of sebaitship 
of a temple belonging to the Ballavaeharya Gossains founded by one 
Muttuji, the' maternal grandfather of the plaintiffs (appellants), the 
defendant (respondent) contended that the ordinary Hindu l.ivr was 
not applicable as alleged- by the plaintills, and that daughters’ sons 
were excluded by custom from succession. 

Held that, apart from positive testimony on the point, the potformauce of 
the worship of the idol in accordance with the rites of the sect for 
whose benelit it w'as held, might bo treated as good evidence of dedi- 
cation, and the ordinary rule of Hindu law relating to the descent 
of private property was not applicable. 

Held also that the rule that the heir's of the founder succeeded to the sebait- 
ship laid down in Oossamee Sree Qreedharreojee v. Bumanlolljec 
Qossamee, I. L. R., 17 Oalo., 3 ; L. R., 16 1. A., 137, was, as there 
implied, subject to the condition that the devolution in the ordinary 
line of descent is not inconsistent with or opposed to the purpose the 
founder had in view in establishng the worship. In the present 
case the appellants being Bhats, and not belonging to the Gossain 
Tiul, were not competent to bo sebaits of a Ballav temple where the 
rites were performed according the Ballav ritual, which, it was 
clearly established, they could not perform. To allow their claim 
would defeat the purpose for which the worship was established. 

Held further, that the respondent had established an independent title 
of his own to the temple as being the nearest male relative of 
Muttuji, both being descendants of two full brothers. The idol in 
the temple was brought from his temple at Nathdwara, and the wor- 
ship founded by Muttuji was an oS-shoot of the worship at Nath- 
dwara. The temple was also built on land belonging to the Tekait 
respondent with the permission of his ancestor, who held the office 
of Tekait at the time. He had therefore a clear title according to 
the customs and usages of the Ballav hul to the sebaitship of the 
temple. 

Mohan Lalji v. Gordhan Lalji Mahara j . , ... 283 

: Hindu widow — Compromise followed by an award settling 

disputes as to the property of various members of the family — Effect 
of such award an reverswnai-y interests.'] Where the widow of one 
and the son of the other of two brothers, Hindus separated in estate, 
entered into a compromise, which was. found to be reasonable in its 
nature, concerning the partition of the property of the two brothers, 
and an award was made on the basis of such compromise, it was held 
that it was not open to the reversioner to dispute the validity of the 
compromise and award, especially when a considerable time had 
elapsed and most of the property had changed hands meanwhile. 
Khunni Lql v, Gobind Krishna Narain, I. L. R., 33 AH., 866, and 
Mohan Lar-v. Ghuttan Singh, 10 A. L. J., lOl, followed. 

Pihari Lai v, Daud Husain . . 


• • 


• • 


. 240 



GENERAL INDEX, 


xxxiii 


Pago. 

HINDU LkW—EiMii widow— Fowors of alienation possessed by 
a Mndu widow in resjpect of the property of her husband — Transfer 
of debt secured by a mortgage.'] A Hiudu widow iu possession as such 
of property which had been tho property of her husband in his lifo- 
tiino can always alienate her lifo interest in such property and a 
transfer by her of tho corpus of tho property without legal necessity 
and nob for a pious purpose is not void but only voidable at tho 
inatanco of the roverBiouers. 

A Hindu widow, without legal necessity, transferred a mortgage debt and 
tho security therefor, which had bceji the property of her lato husband, 
to D, who thereafter sued to recover the debt by kiIo of the mort- 
gaged property. ITeld that the transferee acquired all tho rights 
which tho widow had and could oxercise during her life-timo in 
respect of tho mortgage, ouo of these being to recover the debt. 

Fijoy Gopal Mukerji v. Krishna ilahishi Deli, I. L. R„ 31 Calc., 329, 
referred to. 

Durga Kunwar V. Afatu ifal ,, 811 

iBindu loidov) — Investments by widow from incomaof hus- 
band' s' estata—Whether or not such investmeiits become accretions to 
the husband's csfafe.] Where immovable property is purchased by 
a Hindu widow in possession as .such of the estate of her lato hus- 
band out of the incomo of that estate, such property docs not 
necessarily become an accretion to the husband's estate. The widow 
has full power to dispose of it during her life-time, and it is only 
when sho manifests during her life-time a cleat intention to trex^t it 
as an accretion to her huaban’s estate, or allows it at her death to 
remain undisposed of, that such property will become part of that 
estate, 

Wahid Ali IChaii v. Tori Ram . , , . , , 651 

Joint family— Allegation of separation in suit by some mem- 
bers for separata share — Expression of intention to hold share 
separately not proved— Right to mcsv.e profits on separation — Exclu- 
sion from joint family lallegalion of —Non-receipt of share of profits 
of joint property — Voluntary residence not icith Joint family— Refusal 
of allowance as being inadeguate.] Tho appellant, a member of a 
joint undivided Hindu family, brought a suit in 1905 against tho 
respondents, tho other members of tho family, alleging a separation 
by him in 1901, when ho had expressed his intention to hold his 
sharo separately, and claiming possession of his share, with mcauo 
profits. 

■ Held, that what may amount to a separation, or what conduct 
on tho part of somo of tho members may load to separation of a joint 
imdivided Hindu family, aud convert a joint tenancy into a tenancy 
in common, must depend on tho facts of each case. A definite and 
unambiguous iudicatiou by ouo member of intention to separato 
himself and to enjoy his sharo in severalty may amount to separation 
but to have that effect tho intention must bo unequivocal and 
clearly expressed. Separation from commonsality docs not as a 
necessary consequence effect a division [Rflwwn Persad v. Radha 
Beeby, 4 Moo. I. A., 137] . A separation iu mess and worship may bo 
duo to various causes, and yet the family may continuo joint in estate. 

In this appeal it was hold (affirming tho decision of tho court of 
, . the Judicial Commissionor) that on tho cvidencQ in, aud under tho 
ciroumstances of, tho case • and tho conduct of tho party alleging 
division of tho family thoro had been no. soparation in 1901, and tho 
appellant was consequently not ontitied to meano profits on that 
ground. 

,, claimed mesne profits on tho ground of^ exclusion from 

tno joint' family, as ho had not siucc 1901 roccivod any sharo of tho 
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profits of tho Joint property. Hdd, that although ho had not received 
any of tho profts of tho Joint cstato, the evidence was clear that the 
appellant was offered an allowauco from tho profits of tho Joint pro- 
perty which ho rofusud to accept as being inadequate, and that 
would not amount to oxcluaiou. 

SuraJ Naraiu v. Iqbal Narain . . . . . , 80 

HINDU LAW — foiiU Ilindu /amilij Execution of decree — Power of 

vianaginij ]iiembcr to enter up 3ati.,faciion of decree on behalf of the 
family,'} Held, that tho managing member of a Joint Hindu family 
can execute decrees on behalf of thelfaiuily, and can roceivo payment 
and give good receipts on hehalf of tho family, which will bo binding 
on the family. Boii Lai v. Mun/nan <,Kunwar, I. L. E., 3-1 Alb, 

S49, followed. Gaiuja Dayal v. Afani Ram, I. L. U., 31 All., loG, 
distinguished. 

Achhaibat Singh v. Ram Sarup Sahu . . . . 360 

Mitalishara —Joint Hindu family — Liability of tons in 

renpecc of a mortgaije executed by father — Exemption of ton's interests 
— Rubscducnt sail against the tons — What plaini'ijf's are entitled to 
recover.} In 16013 a decree was passed on appeal for sale on a mort- 
gage of Joint family propierty against tho father of the family. In 
1800, tho sons, who were not made patties to tho original suit, obtain- 
ed a dcoreo exempting their shares in tho family property. In 
1897, tho share of tho father was sold and realised less than half tho 
amount of tho decree. In 1910 tho mortgagees brought a suit 
against tho sons to recover tho balanco of tho mortgage debt after 
giving credit for tho amount realized liy salo in execution of tho 
decree of 1892. 

Held, tho suit was not barred, but that tho plaintiffs could only 
recover the unsatisfied portion of tho decree of 1892 together with, 
future intorcst as allowed by that decree. They could not treat tho 
suit as an ordinary mortg.tgo suit, merely giving credit for tho 
amount realized under tho dccroo of 1893, nor could they claim 
intorcst at tho contractual rate on the unpaid amount of tho decree. 

Laohman Das v. Dalu, Weekly Notes, 1900, p. 125, followed. D7:a- 
ram Singh\. Angan Lai, I. L. E., 31 All., 801, and Ram Singh 
V. Sobha Rain, I. L. R., 29 All., 541, referred to. 

Jageshar Rai u. Anrut Rai .. .. .. 302 

Joint Hindu family — Mortgage — Suit for cancellation of' 

mortgage executed by managing member — Compromise — Liability of 
so?rs.] One K, as head of a Joint Hindu family, executed in 1905 a 
usufructuary mortgage of tho family property, in which tho widow 
of his deceased brother Joined as a co-mortgagor. In 1907 tho mort- 
gagors sued for cancellation of this deed, but entered into a comproniiso 
with tho mortgagee, upon which a deoreo was passed maintaining 
tho mortgage, but in a modified form. Tho mortgageo thereafter 
instituted a suit for enforcement of tho mortgage as settled by tho 
compromise decree. 

Held that, in view of tho fact that tho courts below found that 
the compromiso was genuine and for tho benefit of tho family, it was 
not open to tho defendants to raiso tho question of tho genuineness of 
tho original mortgage, and that, whether or not tho original mortgage 
was a genuine transaction, tho compromiso decree gave rise to a debt 
which was binding on tho descendants of tho original mortgagor K. 

Madaii Lai v. Kishan Smgh, I. L. R., 34 All., 572, referred to. 

Ram Kubor Pando v. Ram Dasi . . . . . , 428 

Joint Hindu family — Mortgage —Mortgage by two brothers 

of undivided shares, each assenting to the other’s mortgage — Partition 

Entries mortgaged property falling to the share of one brother — 

Effect of partition on lights of mortgagee.} Two brothers constitut- 
ing a Joint Hindu family Jointly mortgaged in 1879 a ten biswa 
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share in village Chauwar. In 1881, in substitufcion for this mortgage, 
each brother mortgaged to the same mortgagee a five biswa undivided 
share in Ohauwar, and each brother also signed the mortgage ex- 
ecuted by the other. In 1888 the family property was partitioned 
and the whole ten biswa of Chauwar fell to the share of one brother. 

Held on suit by the son of the mortgagee for sale that the 
plaintiff was entitJed to bring to sale a five biswa share in Ohauwar 
under the mortgage executed by the brother who had lost possession 
of the village, and not merely to have recourse against such portion 
of the family property as he had taken in exchange therefor. 
Byjnath Lall v. Ramoodeen Ghowdry, L. R., 1 I. A., 106, distin- 
guished, 

Sundar Lai «, Brij Lai . . . . . . . . 543 

HINDU LAW — Joint Hindu family — Mortgage — Guardian ad litem — Suit 
on mortgage executed ly father ^rior to birth of son —Father appointed 
son’s guardian ad litem,] Held that, inasmuch as an after-born son 
cannot in a suit on a mortgage made by his fatha* set up the defence 
of the immoral nature of the debt on account of which the mort- 
gage was executed, it cannot be said that the appointment of the 
father as guardian ad litem in such suit would be necessarily pro- 
judical to the interests of the son. 

Narain Das v. Har Dayal ^ . . . . . . 571 

Joint Hindu family — Power of father to bind the family 

property — Father no power to revive time-barred debt.] Held that 
the father and manager of a joint Hindu family cannot legally 
revive a time-barred debt and bind the family property to secure 
its payment. Chandra Deo v. Mata Prasad, I. L. R., 31 AU., 176, and 
X‘}idar Singh v. Sarju Singh, 8 A. L. J., 1009, followed. 

Dalip Singh v. Kundan Lai . . . . . . 207 

Marriage — Marriage of a Hindu girl without force or fraud 

but without consent of legal guardians— Maxim “factum valet".] 

The marriage of a Hindu girl of some IG years of age was effected by 
the maternal uncle of the girl. There was no evidence of force or 
fraud ; but the marriage was against the wishes of the paternal 
relatives of the girl, who desired to make a profit by marrying har to 
a rich but one-eyed man called Tulshi. Held that the case was one 
to which the doctrine of factum valet should be applied, and the 
marriage was declared to be vahd. Qhazi v. Sukru, I. L R., 19 All., 

' 516, Yenhatacharyuluy. Bangacharyulu, I L. R., 14 Mad., 316, 
Surjyamoni Dasi v. Kali Kamta Das, 1. L. R., 28 Calc., 37, Mulchand 
V. Bhtidhia, I. L. E,, 22 Bom., 812, and Khushalohaiid Lalchand v. 

Bai Mani, I. L. E;, 11 Bom., 247, referred to, 

Kasturi v. Chiranji Lai . , . , . . . . 265 

-Partition — Requisites for partition— Agreement to hold 

property in certain specific and defined shares, effect of -Re-union, 
failure to prove as alleged^ The members of a joint Hindu family ' 
came to the following agreement — '“Now wo have already come to 
terms, dnd according to the shares given below we have been in 
possession and enjoyment of our respective shares. As regards it we 
have with our mutual consent entered into an agreement according 
to the terms given below. The same .share in the property which is 
in the possession of a particular person as given below shall he 
considered to be the property of that very person who is in possession 
thereof. If any of us brings any snit in the Civil or Bevenna Court 
to the effect that his share is less or he is a loser, it shall he consi- 
dered to be false in every court By virtue of this agreemeut no 
person shall be competent t3 bring any claim in any court in respect 
M any portion of the property other than the property detailed below.’’ 

■then followed a specification of the villages belonging to the family,. 
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and tho shares in which thoao villngoa woro thoroaftor to ho hold. 

Prom that timo tho property had boon onlorcd in tho rogiator in 
accoidancQ with tho arrangement contained in tho agreement, and’ 
tho agreement had been acted upon up to tho timo of suit 

Hdd by tho Judicial Committeo (aflltmiug tho decision of tho 
High Court) that on tho ovidonco and circumatancca of tho caao, tho 
agreoment was ouo which operated as a partition of sharoa, and tho 
family thoncoforth ceased to bo joint in uccordauco with tho prinoiplo 
laid down in Ap^ovicr v. Hama Subba Aiyan, 11 JIoo., I. A,, 75, 
Balliishcn Das -v. Ham Xfarain Sahu, I. L. It., 30 Calc., 738; L. R. • 

30 I. A., 139, and Parbali v. Naunihal Singh, I. L. R., 31 All., A12 ; 

L. E., 30 1. A., 71. 

Thorowaa no ro-union. That was a queation of fact, and thoro 
was no ovidonco to show that any of tho mombora of tho family 
re-united, or oven contomplatod ro-union. 

Raghubir Singh u. iloti Kunwar . . . . . . -H 

HINDU LAW — Partition — Heguisites for partition — Partition, created by 
so-called mil in lijc-tmc oj father dividing family property 
among his sons and talcing no share himself— Double share to oldest 
soJi — Uncgual partition under alleged custom — Provision for forfei- 
ture on mismanagement or bad behaviour— Conduct of parties after 
execution of document of partition.] By a document called a “ will ” 
datod the 2Gth of Novombor, 1895, tho father and head of a Hindu 
joint family governed by tho Mitakshara law recorded a division 
of tho ancestral family property amongst his three sons (giving 
himself no share but alloting a double sharo to his oldest son). Tho 
document recited that, “ my tlirco sous are at present fully qualified 
to conduct tho business. Therefoto in order to avoid a dispute after 
my death I have at present, whilo in a sound state of body and mind 
and of my oWn free will and accord, divided tho property among my 
sons, heirs, aa follows." Then followed tho details of tho division. 

There was provision that, “ If I at any timo como back from pilgri- 
mages and find mismanagement or oharaotor of any one bad then I 
shall have power to cancel this will which shall bo enforced from tho 
date of its execution" and tho document concluded as follows — 

“ All tho throe sons woro put in separate possession of tho estate in 
tho beginning of tho year 1803 PasU " (September 1885) ‘‘I have 
no other hoir having a right besides those mentioned in this will. 

I have thoroforo executed this will in order that it may servo as 
ovidonco.” Mutations of tho various shares woro subsequently 
made into tho names of those to whom they woro separately allotted, 
and tho ovidonco showed that tho division had been assented to, 
acquiesced in and acted upon by tho sons up to 1905. In a suit 
brought in Soptomber, 1905, four years after tho father’s death, by 
the two younger sons for partition of tho property, which they 
alleged to be joint and undivided, and of wluoh they claimed to bo 
entitled to two one-third shares. 

Held (reversing tho decision of tho High Court) that tho docu- 
ment of the 26th of November, 1895, was not a will but was intended 
to operate from its date and was in fact a family arrangement contem- 
poraneously made and acted upon by all parties, tho efieqt of which 
was, under the circumstances of the case, to create a partition of tho 
joint ancestral property. There was nothing in the fact that tho 
doomnent was called a will which invalidated tho partition, which vfas 
undoubtedly made in fact, and which was acted upon for ten years 
without any dispute or misunderstanding as to tho respective rights 
of tho parties under it. 

. Held also, that the provision in tho will giving the father power 
to cancel it in certian events, evidenced a contractual condition which ■ 
the sons accepted in order to obtain tho partition, which gave them • 
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ynmediate. possession of the property, and viewed thus the contractual 
acceptance of a power of forfeiture in case of bad behaviour would not 
bo stxffioient to prevent the partition operating inpraesenti, 

Brijraj Singh u. Sheodan Singh . . . . . . 837 

HTNDD LAW. — Joint Hindu family— -Prcsumiytioiis as to property in the 
possession of members of a joint family.] Property in tho posses- 
sion of a Joint Hindu family should bo presumed to be joint family 
property until the contrary is shown, even though it mav have been 
acquired in the name of a particubir member of the family, 

The fact that property stands in tho individual name of one 
or other member of a Joint Hindu family does not of itself give rise 
to the presumption that it is the separata property of that member, 
Qurumurtht Bcddi v. Gurammal, I. L. R., 32 Mad , 88, Shiv Gulavi 
Singh v, Baran Singh, 1 B. L. R, 16-1 and Tariich Chundcr Totadar 
Y. Joodheshtcer OJiunder Koondoo, 19 W. R., 0. R., 178, referred to. 

Bam Kishan Das v. Tunda Mat, I. L. R., 33 All., 677, discussed. 

Kundau Lain. Shankar Lai .. .. .. 664 

- Suit for declaration that mortgage by toidow did 

not affect plaintiffs' reversionary rights — Plaintiffs not nearest 
reversioners — Pleadings.] Where plaintiffs sued as next reversioners 
for a declaration that a mortgage 'executed by Hindu widow was 
not binding on them, and it was found that as a matter of fact oven 
the nearest of tho plaintiffs could only succeed to tho estate if four 
males and one female died in his life-time ; it was held that tho 
plaintifis ought not to have a decree, 

Meghu Eai «. Ram Kholawan Rai . . . . 326 

See Act No. XXI of 1850, section 1 . . . . 466 


. See Act (Local) No. HI of 1901, sections 111, 112 and 233 (h) 126 

HINDU WIDOW, See Act No. XXI of 1850, section 1 .. ..466 

See Act No, VII of 1389, section 9 . . . . 249 

See Act (Local) No. HI of 1901, sections 107 and 111 527, 548 

See Hindu law , . . . . . 240, 311, 326, 551 


“ IMMOVABLE PROPERTY,’* See Act No. X of 1897, section 3(25) . . 

IMPARTIBLE PROPERTY, See Act No. I of 1869, seebious 2, 3, 8, 10 
ana22 

INDEMNITY BOND, See Muhammadan law . . - . . 

INJUNCTION, See Civil Procedure Code (1908), order XXXIV, rule 1 ; 
order XLIH, rule 1 . . 

See Landholder and tenant 

INSOLVENOY, See Act No. IH of 1907, sections 22, 46 and 52 

See Oivil: Procedure Oodo (1882), chapter XX , , 

INSTALMENT, See Act No. IX of 1908, schedule I, article 75 , . 

INTENTION, See Act XLV of I860, sections 300 and 325 . , , , 

INTEREST, See Act No. IX of 1908, section 20 
—.post diem, See Mortgage 

INTERLOCUTORY ORDER, fi'se Oivil Procedure Code, (1908), order XX 


156 

391 

68 

425 

292 

410 

402 

436 

329 

878 

634 

169 


JOINT HINDU FAMILY , See Act (Local) No. IH of 1901, sections 107 

-- 527, 648 


233 fkj 


..See Act (Local) No. HI of 1901, sections 111, 112 and 


-See Hindu law 


126 

80,207, 302, 380,428, 643,664 
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and tlio shares in which thoso villages woro thereafter to ho hold. 

Prom that timo tho property had boon outorod in tho rogistor in 
accoidanco with tho arraugoinent contained in tho agreeraont, and ■ 
tho agreement had been acted upon up to tho time of suit 

Hald by tho Judicial Gomuiitteo (ailiriniug tho decision of tho 
High Court) that on tho ovidonco and circumstances of tho ease, tho 
agreomeut was ono which operated ns a partition of shares, and tho 
family thenceforth ceased to bo joint in accordanco with tho principle 
laid down in Appovicr v. llama Subba Aiyan, 11 jMoo,, I. A., 75, 
Ballcishca Das V. Ham Ifarain Sahu, I. L. Ih, 30 Calc., 738; L. E. • 
so I, A., 139, and Parbati v. Ifaunihal Singh, I. L. R., 31 All., ‘113 ; 

L. R., 3GL A., 71. 

There was no ro-union. That was a question of fact, and there 
was no ovidenco to show that any of tho membors of tho family 
re-united, or oven contemplated ro-uniou. 

Raghubir Singh t». Moti Kunwar . . . . . , ‘11 

HINDU — Partition — Eeguisites for partition — Partition created by 

so-called wilt in life-time of father dividing family property 
among his sons and taking no share himself — Double share to eldest 
son — Unegiial partition under alleged custom — Provision for forfei- 
ture on mismanagement or bad behaviour— Conduct of parties after 
excoiUion of document of partition.} By a document called a " will ’* 
dated tho 3Gth of November, 1893, tho father and head of a Hindu 
joint family governed by tho Mitakshara law recorded a division 
of the ancestral family property amongst his threo sous (giving 
himself no sharo but alloting a double share to his eldest son). Tho 
dooiunent recited that, ‘‘ my threo sous arc at present fully qualified 
to conduct tho busincBS. Therefore in order to avoid a dispute after 
my death I havo at present, while in a sound state of body and mind 
and of my own free will and accord, divided tho property among my 
sons, heirs, as follows.” Then followed tho details of tho division. 

There was provision that, “ If I at any timo come back from pilgri- 
mages and find mismanagomont or oharaoter of any ono bad then I 
shall havo pow'er to cancel this will which shall bo enforced from tho 
date of its execution” and tho document concluded as follows — 

“ All tho three sons woro put in separate possession of tho estate in 
tho beginning of tho year 1803 Pasli ” (Soptombor 1885) “ I havo 
no othor hoir having a right besides those mentioned in this will. 

I have thoroforo executed this will in order that it may aorvo as 
ovidenco.” Mutations of tho various shares were subsequently 
made into tho names of those to whom they wero separately allotted, 
and tho ovidenco showed that tho division had boon assented to, 
acquiesced in and acted upon by the sons up to 1905. In a suit 
brought in September, 1905, four years after tho father’s death, by 
the two younger sons for partition of tho property, which they 
alleged to be joint and undivided, and of whioh they claimed to be 
entitled to two one-third shares. 

Deld (reversing tho decision of tho High Court) that tho docu- 
ment of tho 26th of November, 1895, was not a will but was intended 
to operate from its date and was in fact a family arrangement contem- 
poraneously made and acted upon by all parties, tho effect of whioh 
was, under the circumstances of tho case, to create a partition of the 
joint ancestral property. There was nothing in the fact that the 
document was balled a will which invahdated the partition, whioh was 
undoubtedly made in fact, and which was acted upon for ten years 
without any dispute or misunderstanding as to tho respective rights 
of the parties under it. 

Held also, that the provision in the will giving the father power 
to cancel it in certian events, evidenced a contractual condition whioh 
the sons accepted in order to obtain the partition, whioh gave them • 
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JUDGEMENT, Sea Civil Pcocailuro Goilo (1308), order XX, rulo 2 ..368 

JURISDICTION — Pract ice-J‘Jviih>!Ct} j» crit/:iml case recorded by Asshlant 
Seatons JiuUje—Jadtjvnicnt pronounced by Se.aloni Jud/ja without 
rchcnrinij ilio cvidenca.) Whoro u Scsoioua Jtidgo cleeidotl u case 
upon oviiionco takun, uot hoforo him, Imt hoforo an Asaiatant Scssiona 
Judge, it v.'aa /u’W (hat (Im Soasioua Judge's} judgement wag ultra 
Vires and a freah trial ordered. 


Emperor K. Badri Pr;uad 53 

— _ — Sea Act ;.’o. X of 1607, ucction 3(25) .. .. xdO 

Civil Proeodure Code (1008), section 02 .. .. .150 

Nra Oriiuiiial Procedure Code, section 125 ..103 

See Grimiua! Procedure Code, 8ectio2i 170 ..29 

Sea Grimiuat Pccccduro Cialo. sections 5l7 .and 520 . . 371 

(Civil ;uid Revoauo Courts), Sea Act (Local) No. H of lOOl, 

section 05 .. .. .. .. .. .. 14 

(Civil and Kevenua Coucta), See Act (Local) No. II o£ 1901, 

scatioulOO,, .. .. .. .. ,, 521 

- - Sco Civil and Rovcmio Courts .. .. .iG-4 

-Sea Bseoution of dcorco .. .. .. .. 119 

“ JUSTICE, EQUITY AND GOOD CONSOIENOB ”, Sea Will . . 211 

"leslND,” Sea Act (Local) No, II of 1901, section J, chapter X .. 200 


LAND-HOLDER AND TENANT — Ayrciiiiteitl (0 deliver agricultural 
produce over aiooc cajhront — Cess — .-hjraement opposed' to public 
policy,] Certain tenants holding under a registered qabuliat agreed 
thoroin to deliver to their landlord, over and above tUo sum specified 
as a money rent, certain agcicuUutal ptoduco, and further to supply 
tho landlord with a cart axrd bullocks “ when necessary ” and in 
default tho I.vndforxl mvght claim tho cash value of tho said dues 
along with rout. Held, on suit by tho landlord to recover tho cash 
equivalent of such duos for several yearg, that the covenant in question 
was for various reasons uuonfotccablo Abdul Eai v. ifathua, 1 
A. L. J., 537, Suduuaiul Faiula v. AH Jan, I. L. R., 32 All., 193 and 
Sluoavibar Akir v. The Callccfor of Acamgarh, I. L. R., 31 All., 358, 
referred to. 


Sis R.sm t/. Asghar All ,, .. .. 

House in nhacli — Wall sunk by tenant 

inside hii housa- Mandatory injunction — Discretion of court.] In 
this case tho High Court refused to grant u inuudatory iujunotion at 
the suit of tho suiiuiudar for tho tomoval of a well recently cons- 
truoted insvdo their house by lonauts of a bouso in a town; tho 
position of tho tenauts being that they and their predecessors in 
title had paid no rout for gcuoratious, and were only liable to ejeot- 
inont in tbo ovout of tbo sito occupied by thorn being cleared of 
buildings. 

Bbagwan Das u. Muhammad Yahia 


- — —Tenant in possession without a patta — 

Suit to onfarco hypothecation of properly as scourity for rent.] Held 
that a bypotbecutiou of other property by certain tonnnta as seourity 
for their, rout was none tho less onforcoablo boc.au30, tho 

tenants had executed a gabuliat in rospoot of tho land bold by them, 
no patta bad been oxcouted by tho landlords 
Karan Singh v. Maharaja Parbhu ITaratn Singh, I. L. R., 31 AU., 4(0, 

roforrod to. , \ , 

Sri Kishau Das «. Yakub Kfaau .. 

^ See Act No. IV of 1882, section 111 , . 


19 


293 


505 

14,5 
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LANDHOLDER AND TENANT, See Aofc (Locali No. II of 1901, seotiona 

28, 29, 80 and 34 .. .. .. " .. •• 123 

See Act (Local) No. n of 1901, sections 79 

and 9o .. .. .. .. 299 

LIMITATION,SesAotNo. rX of 1871, section 21... .. ..270 

See Act No. XV of 1877, section 19 and schedule II, 

article 148 . . . . . . . . . . 227 

See Act No. VI of 1882, section 169 . . . . 177 

— See Act No. XV of 188?, section 10 . . . . 308 

See Act No. HI of 1907, sections 22, 40 and 53 . . dlO 

— See Act No. IX of 1908, section 19 . . . . 437 

— — See Act No. IX of 1908, section 20 . . . , 378 

— — Nee Act No. rx of 1908, section 31 ,, ,, 167 

_ See Act No. IX of 1908, schedule I, article 75 , . 455 

See Act No IX of 1908, schedule I, articles 91 and 120 , , 149 

See Act No. IX of 1908, schedule I, article 128 389 

_ — — See Act No. IX of 1908, schedule J, article 132 , , 185 

~~ ~ See Act No IX of 1908, schedule I, articles 138 and 144 . . 432 

See Civil Procedure Code (1882), section 315 , , 419 

See Civil Procedure Code (1908), order XXI, rules 84, 89, 

92 .. «. .. .. .. .. 6o 

— — -See Execution of decree ,. ,. 178 

— See Act (Local) No. Ill of 190J, section 121 . . ,, 541 


MAHA-BRAHMAN — Agreement as to distribiilicni of offerings -Construe' 
lion of agreement.] The members of a family of Maha^Brahmans 
entered into an agreement amongst themselves whereby certain 
members of the family were to taka the oSorings made on certain 
days of the month, and the other members of the family the 
oSetings made on the other days. 

Held by BiHERji and Lvlb. J. J. (Eichauds, C- J., dissenting) 
that such an agreement as above descr.hed would not prevent a 
person who wished to do so from making a special individual gift to 
a member of one branch of the family, even on a day which was appro- 
priated by the agreement to the other branch, and that a claim 
for such gift by a member of the other branch was not maintainable. 

Per Richards, C. J. If the offering was of a nature which was 
included in the agreement between the parties, the wishes of the 
donor could not regulate the rights of the parties, but the recipient 
of such an offering on a day which did not belong to his branch of 
the family was bound to account for it to the branch to which 
the day belonged. 

Doorga Pershad v. Budree, 6 N.-W. P , ,*H. 0. Rep., 189 (191) 
and Oochi v Ulfat, I. L. R., 20 All., 234, referred to. 

Sona Dei v.Pakir Chand .. .. 412 

MAHANT, Sse Act (Local) No. n of 1901, sections 11 et segg,, ,, 474 

MAJORITY. Age of , See Act No. IX of 1875, section 3 .. ItO 

MARRIAGE, See Hindu law ,, ,, .. ,, 265 

MASTER AND SERVANT — Clerk engaged on a monthly salary— 
Relmquishment of employment without consent of master— -Clerh 
not entitled to salary for broken portion of month in which he left his 
service.] Hid that]an oflSqa. clerk engaged on a monthly salary is not 
.entitled to any salary for the broken portion of a month in the course 
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of which he IcAvea his service without the conaout of hia employer. 
Ridgeway y. Hungerford Market Company A. hiiCl IQ, m, Dhujiicd , 
Behara v. Sevenoake, I. L. E., 13 Calc., . 80, and Batnji Manor v. 

Little, lO Bom. H. 0. R., 67, referred to. 

- . • Ralli Brothers v. Ambika Prasad ... . . . . 133 

MAXIil “ factum valet.” See Hiudu law . . • . . . . 265 - 

MlNOR-i-Jfepreien/afioji of minor in suit: — Suit to set adde compromise 

■ of and decrees in suits to lohich minors were pariie. — Civil Procedure 
Code. {M8‘d), sections ‘Ll'i, ■i'M and ■li'rl — Minors unripre..cnted owing 
to fraud and mLrepresentation of do facto ijUardian whose intercot 

conflicted with their: — Form of decree — Civil P/oeedure Code (1203),' 

section 08 Act No. I of 1877 (Specific Relief Act), :eatio»r A‘2 — 

Qucjlion of /aw.] lu this case tlie appc-ll.int.i sued for a declaration 

that a compromise of cirtaiii pfe*c-mption suita and decrees based 
the/ebn, mado 6 fi their behalf in 1S99 when they were minora, wore 
not binding on them, having been obtained by tho fraud and 
misropccsentation of tho respondent (who was then their de facto 
guardian and manager of their property) and in proceedings in which 
they were practically unrepresented; and they prayed that they 
miglU be restored to tho position hold by them prior to tho date on 

■ which tho compromise and decrees were mado. It appeared that 
although tho appellants were described in tho proceedings as “under 
tho •guardi.anship “ of ono JEZ.P. ho had never been properly appoin- 
ted their ‘gaardian ad litem by tho Court as required by section 443 

. of the Civil Procedure Code, 1882 ; that no Iona fide application had 
ever been mado under section 456 to have a guardian ad litem appoin- 
ted'By tho Court ; and that tho loavo of tho Court had not been 
obtained to enter into tho compromise on the appellants’ behalf as 
was necessary under section 462. 

Meld that tho appellants were entitled to tho declaration they 
sought. H P. had, their Lordships found, been introduced into 
tho suits of 1899 by tho respondent as tho guardian or nost friend of 
tho appellants to advance the interests of tho respondent and to 
defeat tho in tersts of tho appellants, which conflicted with thoso of 
tho respondent ho had throughout. acted under tho directions and ,, 
on bohalf of tho respondent and in his interest and contrary to tho 
interests of tho appellants, and tho respondent had taken advantage j, 
of his position to tho detrimont of tho appellants. There was there- 
fprono one to protect them, and they were unrepresented in tho pro- 
ceedings, which wero therefore not binding on them. Manohar Lai v. 
Jadunath Singh, I. L, R., 28 All., 585 : L. R., 33 I.A., 128, followed, . 

Section 42 of tho Speoifio Relief Act (I of 1877) which had been 
applied to tho case by tho majority of tho Court of tho Judicial 
Commissioner was hold not to be applicable. 

Ncm 6/(3 tho question whether on certain stated facts tho rehef 
which tho appellants prayed for should bo granted or refused, was a 
question of law within tho meaning of section 98 of tho Civil Proce- 
dure Code (Act V of 1908) ; and where, on a diflerenco of opinion on 
that question between two Judges of tho Court, tho caso was referred 
® under that section to a third Judge, that was the only question ho 

^ ha<r jurisdiction to consider and decide. 

Partab Singh w. Bhabuti Siugh .. ‘ .. 487 

'^ee Act No. IX of 1872, section 11 . . . . . . 370 

-See Aot (Local) No. m of 1901, sections 111, 112 and 233 {h) . . 126 

MISJOINDER of causes of action, See Act (Local) No. n of 1901, section 

34 , ,. .. .. .. .. 612 

MitAxbrAIlA. Nfifl Hindu law .. .. .. .. 302 
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MORTGAGE — Interdst — Mortgage by conditional sale with no ;yrov%sion for - 
post diem twieresi— Post diem interest not . allowed.'] A mortgage 
executed in, 1869 provided for the payment of the sum of Rs. 800 
with interest at Rs. 1-8-0 per cent, per mensem in one lump sum upon 
a certain spaoified date four years from the 'date of the mortgage. It 
further provided that, if the money was not paid upon that date, 
the property mortgaged should become the absolute property of the 
mortgagee, i'here was no stipulation of any kind as to the payment 
of interest after the date fixed. 

Held that the mortgagee was not entitled to yost diem interest, r 
J Mathura Das v. Baja Narindar Bahadur, I. L. R., 19 'All., 39, 

distinguished. Gudrx Koer v. Bhubanestuari Coomar Singh, I, L. B., 

19 Calc., 19, and Moti Singh v. Bamohari Singh, I. L. R,, 24 Calc,, 

699, followed. 

Balwant Singh «. Gayan Singh .« 534 

-Parties — Suit for entire mortgage money and sale of entire 

mortgaged property — Omission to implead certain persons interested - ■ 
Decree to whiok plainli ffs entitled.] Where a plaintifi mortgagee sued 
for the recovery of the whole of the mortgage money by the sale of the 
whole of the mortgaged property, but by an oversight omitted to 
implead certain persons who had acquired a share in the property j- 
subssguent to the mortgages in suit, it was held, that so much of the 
claim should be decreed as was proportionate to the interests of the ; 
persona who were before the court. 

Ganeshi Lai v. Gharan Singh , , . , . . 247 

I —Bedemption— -Construction of mortgage as to [the terms of 

redmption — Mortgage and lease to mortgagor contemporaneously 
granted— Mortgage executed before Transfer of Property 4ci (IV of 
1882J came into force— Mortgagee's security reduced, by portion ^of^ 
property being withdrawn— Section 65(af of Transfer of Property 
Act— Bight of mortgagee to compensation.] The plaintiff (respon- 
dent) mortgaged to the defendant (appellant) certain property by a 
deed, dated the 25th of August, 1880, for Rs. 70,000 for eight years. 

On the 29th of August (and so practically contemporaneously with 
the mortgage) a lease of* the mortgaged property was executed 
by the nforngagee in favour of the mortgagor at an annual rent of 
Rs. 4,200, which represented interest on the mortgage debt at the 
rate of 6 per cent, per annum The mortgage contained clause that 
“it is agreed 'by mutual consent of the parties that the profits of the 
property mortgaged shall belong to the mortgagee in lieu of the 
interest on the mortgage.money, and, I, the mortgagor, shall have no 
claim for mesne profits. The mortgagee also shall have no right to 
claim interest on the mortgage money advanced by him.” The lease 
after reciting the mortgage referred to a provision in the latter that 
the mortgagor should, be entitled to sell a certain portion of the 
mortgaged property on condition that he handed over the whole of 
thd proceeds of the sale to the mortgagee in payment of the mortgage 
debt, and provided that .under the condition whatever sum of money 
the mortgagor should pay to the mortgagee in a lump sum should be 
credited and set off against the rent payable under the lease with 
interest at 8 annas per cent, per mensem.'' ’ Subsequently three 
further charges were tacked on to the mortgage, the latest of which 
was dated the iSth of December, 1882. In June, 1881, the mortgagor 
was in arrear with his-rent and the mortgagee brought a suit against 
him on which the mortgagor gave up possession of the property to 
the mortgagee. In a suit for redemption (the right to redeem not 
being disputed). Held that the mortgagee was entitled under the 
terms of _ the -mortgage to appropriate .the profits of the mortgaged 
property in heu of the interest on the mortgage money not paid by 
the mortgagor. Evidence of preliminary negotiations and previous - 
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convctautionu wgro not admiuaiblo to conttadici or vary tho tgrnu of 
the inort{^a£;e ^Eviduncj Act, auction 02). 

ndd aljo. iliat tlie mort;;,-jf^;j and the Isr.iso va re both parta of 
one ttiul the a,'Unu Iraiuaction. lint tin.re j;o use esaialuncy 
botwceis tho two itssluui nst;;, r.or v.oul 1 tisoro have h.cii aisy 
incoiiaiatuuey if tho I itjol! hsid cosit.i:!;o 1 a prov.a-.ors for 

granting si Laao on tho toriuj Ufcn vvlisoh tho 1. si^o v..is .-lotu.illy 
granted. 

i/l-hi, further, that tho origtn.il mortgtgo havusg l;eo;j osccutjd 
insforo tho Trsinator of Pfon.rty .\ct can; ■. usto orcr.ition, th.il .\ut 
wsu not iipi>lic;iblc, r.olv.slhal.itidissg tli.il oiio of the futilser ch.irg, j 
vvaa cxccuteil auba-.<iU'.’utIy to that d.i’.e Vi'h.itc.ur might be thj 
conatruction of section tJbfnjof th.al .\ol (wiisch •.v.u cst,d ssi .vunisorl 
of tho inortgagoj’a claim) ho w.u isot on tlso uvstb.sice and und^r tho 
circumat.inc%.a of the jirucnt casj vntitlo I to comuonaation for .any 
loaa or dam-sgo occaaionod by hiu eccursty bang dunmiahcil owing to 
a portion of tho mortgaged piroperty being i.uco;aaful!y chinned from 
tho mortg.'igor. 

Abdull.ih Kh.an w. B.vjhar.at Huj.iin .. ,.43 

MORTGAGE — Sait for mIc (Ujaiiv.l aue'-ior. purchaser oj tr,or!ij,:je:l pro- 
pertp — Evidence, cultnijMui^’j oJ—-Ueci:al o/ receipt o/ con.iJerollm 
—Eji02)pet.] Held that an .'lUniiiiason made by a mortg.igcr in n 
mortgage deed and alsio before tho rvgiat.ring osTiCvt aa to tho receipt 
of coiibidoratiou iaiidmisaible mevsdeuco ng.unnt the putchajcr of tho 
mortgaged property at an uucl'.on sale in execution of a simple money 
decree. Bihan Lai v. MaJiluluvi Bahluh, I. L. R , U5 I9i, 
followed, afiuio/sur Svujh v. Natnirtn Knar, I. L. R , 1’’ All,, *123, 
not followed, olahotned aloeajj'er Uoi^cw. v. Kuhori Mohan Bop, 

I. L. R., 22 Calc., 909, referred to. 

Held also, that a purchaser at auction of tho right, title and 
iutoreat of tho father alone in joint family proinirty which had been 
mortgaged by tho father was not entitled to raise tho ple.a that tho 
mortgage was mado without legal nec,ssity so long as there was time 
yet for tho sons to chullcugo tho purchase. ATuhainrnad Muzainil- 


ullah Khan v. Mithu Lai, 1. L. R., 23 Alb, 733, distinguished. 

Bakhshi Ram v. Liladhar , . . . . , 353 

See Act No. VII of 1870, section 7, clause ii .. 92,91 

Stii Act No. VII of 1870, schedule I, article 1 ; schedule IT, 

articlo 11 .. .. .. .. .. 170 

5t’fl Act No. I of 1872, section 03 .. .. 251 

.Sco Act No. IV of 1882, scolions 69, 100 . . . . IC-i 

Sea Act No. IX of 1909, section 31 . . . . . , 1G7 

Sea Act No. XVI of 1903, section 50 . . . . . . 271 

Sea Civil and Rovonno Courts . . . . . . 101 

Sea Civil Proceduro Codo (1903), order XXXTV, rule 1; order 

I, rule 9 . . . . . . . . . . . . -1-11 

Sea Civil Proceduro Codo (1903), order XXXIV, rulo 1 . . 181 

Sea Civil Proceduro Codo (1903), order XXXIV, rulo 8 . . 116 

.Sco Civil Proceduro Code (1908), order XXXIV, rulo 11 . , 618 

Evidence. , .. .. .. ' .. 191 


Sfls Hindu law .. 811,326, 128, 643, 671 

Proof of execution of——, Sea Act No. I of 1872, sections G9 


and 70 


• • • 


• • 
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MUAPIDAR. Mortgage by , Sea Act No- XIX of 1873, sections 146, 

148 and 167 . . • • • • * ’ ' , . * ' 

T\;rTT'FrAMi\ffADAN LAW. WOfOt — Right of MiOianwicidaiis to worship fiii 
vwiQ ue ■■—Su-U by individual Mahamwadan<wko.^a rigkUj mfi viged— 
m^^^Pyocedare Code (1908). order I. rule 8-] Every Muhammadan 
who has a right to use a mosqui for purposes of devotion is entitled to 
• rxem^e such right wiihout hindrance and is competent to mamtam 
a suit against anyone who interferes with its oxercise, hut, if he bungs 
his suit" in his personal capacity and not on behalr of the whole 
Muhammadan community, the decision will be binding only as hat- 
vvin the plaintiH and the defendant and cannot be taken advantage 
Tf bv or^be binding on, the Muhamm .dan community in general. 
JawIhray.Akbar Husain. I. L. B-. 7 All., 178 and Dasondhay v. 
Mohammad Abo Nasar,l. L. B., 33 All., BoO, followed. 

Ram Chandra u. Ah Muhammad 

Wayf—Subiequent failure of title of waqif — 

niaht of mutawalli to on indemnity bond executed in favour of 
wAifaipurchaser-Rightofplahitif io.h^y^^^^^ of claim during 
suitLpraciice.] A. purchased a vhlage, the vendors giving him an 
indemnity bond in case he should be dispossessed. A- then made a 
waof of the property purchased, naming himself as mutawalh and 

Titer him his' sou M. A lost the property as the result of a suit, and 
subseouently (A- meanwhile. having died) M. sued as mutawalh to 
enforce the terms of the indemnity bond. Held that the waqf vvas 
invahd, and that M, could not be permitted to change the character 
of the suit by claiming as one of the heirs of A. 

Per Ohamieb, J:— Even if the waqf was valid, the mutawalli 

was not entitled to maintain the suit in the absence of a transfer to 

him as such of the vendee’s righto under the indemnity bond. 

Masih-ud-din v. Baliabh Das . . . . • » 

See Civil Procedure Code (1908), section 92 (1) . . 


Page. 
190 


197 


MUNICIPAL BOABD, See Act No. X of 1883, section 10 

See Apt (Local) No. I of 1900, section 128 (h) (i) 

—Powers of - —,See Act (Local) No. I of 1900, sec* 


68 

98 

808 

24 


tionSS ,. 

MUNICIPAL ELECTION, See Act, (Local) No. I of 1900, section 187 
MURDBB, See Act No. XL?- of 1880, seotiens 37, 802, 304 , . 

, See Act No. XLV of 1860, sections 800 and 325 


375 
450, 578 
508, 560 
.. 829 


NON-JOINDER OF PARTIES, See Civil Procedure Code (1908), order 
XXXIV. rule 1 

; See Mortgage ... . . 

NOTICE, See Criminal Procedure Code, sections 203, 437 . . • 

OATH, See Act (Local) No. IV of 1910, section 60 

OCCUPANCY holding. See Act (Local) No. II of 1901, section 11 
fit 5622 * •• •• "* *“ ** 

- ■ . See Act (Local) No. II of 1901, section 20 ' . . 

See Act (Local) No. II of 1901, sections 79 and 


484 
247 
78 
576 

474 
405 

299 
464 

" ORDER duly promulgated by public servants,” See Act No. IPjY of i860* 
section 188.. .. ' .. , •• 136 

^ — ^extending time for payment of money. See Civil -Procedure 

Code (1908), sections 2, 104, 148 . . . . . . . . S82 

order I, rule 9 . . . . . . • . • . 441 


95 


• • . • • • 

-See Civil and Revenue Courts 
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PARTIES to suit, See Civil Procccluro Codo (1908), order XXXIV,' rule 1; 

order I, rule 9 .. .. .. .. ..441 

PARTIES, See Mortgage . . . . . . . . . , 247 

Sea Vendor and purchaser , . • . , . . . , 273 

PARTITION, See Act No. IV of 1893, sections 1, 2 and 3 . . . . 387 

— —See Act (liocal) No. Ill of 1901, sections 107 and 111 527, 648 

See Act (Local) No. Ill of 1901, sections 111, 112 and 233 

•• •• •• •• •• >• 126 

See Civil Procedure Codo (1908), section 47 . . . . 243 

Civil Procedure Codo (1908),^ order XX, rule 18 .. 159 

Sea Hindu law . . . . . . 41,337 543 

PENALTY, See Act No. VI of 1882, section 74 .. ..173 

PLEADINGS, See Hindu law . . . . . . . . 326 


PRACTICE, See Act No. XV of 1877, section 19 and schedule II, article 


148 


See Jurisdiction ,, 

■See liluhammadan Law . . 


.. ■ 272 

.. 63 

68 


PRE-EMPiTON— Ousfowi — Evidence — Salas io strangers unchallenged as 
evidence negativing custom— Mode in which such sales should bo 
proved.} Where the court is trying the issue of the oxtistence or 
non-existence of a custom of pre-emption, every instance of a sale to 
a stranger is material evidence which the court ought to take into 
consideration and weigh when coming to a conclusion on the issue. 

But a mere vague statement that there had been sales to strangers , 
without the production of the sale deeds or certified copies thereof 
and without some further details of the sale is not sufiScieat to prove 
sales to strangers. Sewak Singh v Qirja Pande, 2 A. L. J , 6, 
discussed. 

Janki Misir v. Ranno Singh , , , 472 

^ Subject matter of suit re-sold at advanced jprice — 

Second sale subject to right of pre-eiiiption in respect of the first.'\ 

A house in the city of Benares subject to a customary right of pro. 
emption was sold for Rs. 1,150. The vendee resold it shortly after- 
wards to the defendant for Rs. 4,000. Held on suit brought to 
pre-empt the property at the original price of Rs. 1,150, that the 
second sale was subject to the light of pre-emption and the pre- 
emptor was only bound to pre-empt the first ” sale, making the 
subsequent vendee a party to the suit so as to bind him by the pro- 
ceedings. Kcmta Prasad y. Mohan Bhagat, I L. R., 32 AU., 45, 
referred to. 

Khettar Chandra Basu Malik v. Nabin Kali Debi . . 885 

■ -Wajib-ul-arz — Partition of village into several mahals;— 

Dastur dehi, relating to whole village — Suit by co-sharer of one malial 
against co-sharer of another mahal on ground of nearness in relation- 
ship to vendor.^ The dasfwr de/zv of a village divided into several 
mahals,'bnt which nevertheless was held to be applicable to the . 
whole village, .and to represent an arrangement coma to by the 
co-sharers in the village^amongst themselves, provided as to pre-emp- 
* tion, as follows “ If a co-sharer want, to sell his share, he must 
sell first to near co-sharers, then in the patti, then in the mahal, 
then in the village.” Held that the effect of this clausa was to give 
to a co-sharer, in one n^ahal who was a relation of the vendor a 
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preferential right of pre-emption over a co-sharer in another mahal 
who was not a relation. ■ ’ 

Yad Ram v, Gheda Lai . . . . . . 

PRE-EMPTION. Se& Givil Procedure Code (1908), sections 2, 104, i48 . . 

^ See Civil Procedure Code (1908), order XSI, rule 88 .. 

_ : — . See Hindu law 


PRELIMINARY DECREE, See Civil,Proccdura Code (1908), order XX, 
rule 18 . . 

“ PRESENTATION,” See Act No. XVI of 1908, sections 31, 32, 52 
and 87 .. 

See Act No. XVI of 1908, section 32 . . 

- See Act No. XVI of 1908, section 32 . . 

PRESUMPTION, See Act No. Ill of 1867. sections 3 and 4 . . 

PRIOR AND SUBSEQUENI’ INCUMBRANCES, Seo^ Civil Procedure 
Code, sectional! .. 

PRIORITY, See Act No. XVI of 1903, section 60 
PRIVy COUNCIL. Appeal to the , See Civil Procedure Code (1908), 


section 110 


Practice of- 


See Act No, 


XV of 1877, section 


19 arid schedule IT, article 148 
PROBATE, See Act No. X of 1865, section 244 
PROCEDURE. See Act No. XHI of 1859 

See Act No. XVI of 1908, sections 31, 82, 52 and 87 . . 

• See Act (Local) No. I of 1900, section 187 . . . . 

See Civil Precedure Code (1908), section 47 

^ See Givil Procedure Code, (1908), section 02 (1) 

^ See Givil Procedure Code (1908), order V, rules 1 and 

2 ; order IX, rule 13 . . 

• — See Givil Procedure Code, (1908), order IX, rule 8 

See Civil Procedure Code (1908), order IX, rules 8 and 


9 ; order XXII, rules 3 and 9 

See Criminal Procedure Code, section 125 

See Execution of decree 


“ PROPRIETOR,’ ' See Act No. XIX of 1873, sections 146, 148 and 167 

“PROPRIETARY TITLE,” See Act (Local) No. II of 1901, sections 
■ 58 and 200 . . ■ 

QABULIAT, See Landlord and tenant . . , . 

RAULWAY, See Act, No. XLV of 1860, section 188 . . 

RECEIPT, See Act No. H of 1899, sections 2 (23), 62 and 63 
RECITAL, See Evidence . , . . . . , . . . 

REDEMPTION, See Mortgage 

REDEMPTION OP MORTGAGE. Extension of time for , See 

Civil Ptocad.ure Code (1903), order XXXIV, rule 8 

REGISTERED AND UNREGISTERED DOCUMENTS, See Act No. 
. XVI of 1908, section 50 

REGISTRATION — Qif t — Consent of donor to registration of deed of gift 
of immovable property not essential to validity of gift.] Held that it 
is not essential to the validity of a gift of immovable property that 
■ . , registration oJ.,th6 .deed by. which .such, gift is effected should be 
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either at the iuatanco of or with the cousout of the doaor. Rama- 
viirlha Aytjan v. Qojjahi Ai/yati, I.L.R,, 19 ifad., -133, disaoutcd 
from. 

Parbati u. Baij Nath Pathak .. .. .. 8 

REGISTRATION, Sco Act No, III of 1877, acclion 17 ftij .. .. 202 

Act No. Ill of 1877, section 'J1 ..250 

Scj Act No. XVI of, 1C03, sectiona 11 (b ), 19 . . 52-i 

Sea Act No. XVI of 1908, suctions 31, 32, 52 and 87. . 31 

Act No. XVI of 1003, section 02 .. .. 73 

iSea Act No. XVI of 1003, suction 32 .. .. 131 

REIIAND, iSea O.vil Procedure Code (1903), order XLI, rule 23; order 

XLllI, rule .. .. .. .. .. -127 

RENT. See Land-holdtr and tenant. . .. .. .. 19 

Suit for , 6't'a Act (Lccal) No. II of ll'Ol. section 31 .. 512 

RES JUDICATA, See Act No XV of 1877, section 19 and schedule II, 

article 1-13., .. .. .. .. .. 227 

6'ca Civil Procedure Code, (1003), icction 11 .. Ill 

■ Civil Prcccdure Code (1008), section 11 .. 187 

RE-UNION, 5ue Uiudu law .. .. .. ..11 

REVERSIONERS, 5te Hindu law .. .. .. ..320 

REVISION, iSce Criminal Procedure Code, section 195 .. ..90 

— Sea Criminal Prccoduio Code, section 130 . . . . 109 

RULES, Sea Act (Local) No. I of 1900, section 128 (h) (ij.. . . 21 

for regulation of municipal elections, See Act (Local) No. I of 

1900, section 187 .. .. .. .. .. ^*78 

SALE — Covenant for fi'.le — Claim vwla aijainil purchaser compromised 
before suit brought — Right of purcha er lo claim indemnity from cova- 
nanlor ] The purchaser of immovable property concerning which the 
Bollor has covenanted to idemnify the purebator in the event of the 
title proving defective is not bound to wait until a ouit is brought 
and ho is deprived of the pioperiy by rc;ison of a decree passed 
therein, but. if a claim which the purchaser has substantial reason 
to believe to bo valid is brought against him, ho may, after notice to 
the covenantor, compromise such claim and suo the covenantor on 
his covenant to rocovjr the amount paid by him to effect the com- 
promise. Smith V. Compton, 3 B. and A., 107, referred to. 

Durga Kunwar v. Kali Charan . . . , . . 168 

Sea Act No. IX of 1872, section 11 . . . . . . 370 

SALE of goods, (See Contract .. .. ,, .. 825 

SANCTION TO PROSECUTE, Sea Act No. XLV of 1860, section i99 . , 58 

— Sea Criminal Procedure Code, section 195 90 

SCRIBE of decument, See Act No. I of 1872, section 68 .. .. 251 

SEARCH WARRANT. Sea Act (Local) No. IV of 1910, section 63 358, 675 

SECURITY TO KEEP THE PEACE, Sea Criminal I’roceduro Code, 

section 12 j .. .. .. .. .. 103 

SEPARATION, Sec Hindu Law .. .. .. ..80 

SET-OPP, See Civil Procedure Code (1908), order VIII, rule 6 . . 238 

SMALL CAUSE COURT, See Act No. X of 1897, section 3(25) . . 166 

STAMP, See Act No. II of 1899, sections 2 (23), 62 and 63 ,, . . 299 


I 
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STAY OP EXECUTION, See Execution of decree .. .. 119 

SUB-MORTGAGE, See Act (Local) No, II of 1901, section 20 . . . . 405 

SUCCESSION. /See Hindu law .. .. .. ..283 

SUCCESSION CERTIFICATE, See Act No. VII of 1889, sections 4 and 

16 .. .. ... ... .. .. 74 

SUIT for declaration that nominal lessee is not the benfioial lessee but 
merely i&namxdar for the plaintiS, See Act No. IX of 1908, schedule 
I,, articles 91. and 120 .. .. .. ,, 149 

for ejectment of tenant. See Act No. IV of 1882, section 111 . . 145 

for forcelosure, See Act No. IX of 1908, section 20 , , . , 378 

for Malikhana, See Act No. IX of 1908, schedule I, article 132 . . 185 

. ■ Dismissal of , See Civil Procedure Code (1908), order IX, rules 

8 and 9 ; order XXII, rules 3 and 9 . . . . . . 331 

SUMMARY JURISDICTION, See Act No. VI of 1882, section 74 . . 173 

SUMMONS, iSec Civil Procedure Code (1908), order V, rule 15 .. 556 

“ TALUQDAR ” See Act No. I of 1869, sections 2, 3, 8, 10 and 22 . . 391 

TRANSFER, See Criminal Procedure Code, section 526 . . . . 5 


VENDOR AND PURCHASER — Sale to raise funds for litigation— 
Transfer whilst vendor was out of possession — Agreement depending 
on success of litigation — Transfer of undivided share in joint ancestral 
property — Interest in property giving right to sue — Vendee and 
provider of funds made co-plaintiffs."] The original plaintiffs in the 
two suits out of which these appeals arose were, m one suit the sons, 
and in the other the grandson of the heads and managers of two 
distinct joint Hindu families, owners of an estate in Oudh, by whom 
alienations of the joint ancestral property had been made in favour 
of the appellant, whom they sued in ejectment to set aside those 
alienations on the ground that the managing members had no power 
to make them. As they required funds to enable them to proseoute 
the suits, they entered into agreements with a third person (who 
was made a co-plaintiff in the suits and was now respondent) to the 
effect that “in the share of each of them in property he will be a 
co-sharer of a one-half share and the remaining one half share will 
belong to us. . . He will bear the entire expenses in connexion 
with the suit, and in case of success he will be entitled to proprietary 
possession of the above mentioned one-half share, or one-half of the 
share which may be decreed, which can remain joint or be partitioned 
by him as ha pleases.” In the course of the litigation the original 
plaintiffs compromised the suits with the appeallant and withdrew 
from them leaving the respondents to proseoute them alone. 

Held (reversing on this point the decision of the Courts in India) that the 
agreements (which constituted his only right to sue) conferred upon 
the respondent no present right to the possession of any share in the 
property in suit. He would only have the right to possession in case 
of success, and success had not been achieved. Until then he was 
merely a co-owner in a certain undivided share of the property. There 
was no present grant or assignment to him of any separate share of 
the property, divided or undivided, and he could not therefore main- 
tain the suit. 

Aohal Ram v. Kazim Husain Khan, I.L. R., 27 All., 271; L. R., 32 I. A., 


113, distinguised. 

Basant Singh 11 , Mahabir Prasad ,. .. 273 

— — - See Contract . . , . . . 325 

WAJIB-UL-ARZ, See Pre-emption . . . . , . , , 478 

WAQF, See Civil Procedure Code, (1908), section 92 (.1) .. . ; ii8 
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to tho iuoiHifty, (utlj-.i.r it iss ly’^T, t3ti3 lo73, oiiU in 

oxccutiou cf »ici:ri.*.'3 oht.uual him 0 !j tho.o tho 

property vv.u iioM ;iml hia itjt<;rv.it thcroiti v.M-t.ii'oiiire 1 i>y the varioiu 
liuotion pnirehusorj, T IJ S. titc.l m 1300, v. itiiouC l.iw.'ul tH.i.’u 
children nnd w.ia !iuc:».c<icil hy tho s.„-c:n 1 iom ol thu tcatolor, the 
prciiont appull.mt, who in I'dUj and I'.ij j htou.jh: tho p.xieut aiiiu tor 
ofeolir.ent jigainat thu auoticn purch.i iera, in which ho pruyud for 
dccroco for *• fall proprietary po^-a -i.iion ’* and tho Kiiita were dealt with 
ou that fooling in tho Court i in India, thu High Court, houover only 
diamiiiiiing tho smita iKoauio ihoro w.ia noapccilio claim for redotup- 
tion. On hia appeal part of tho ajipollaot’a case waa that tho High 
Court, instead of dismissing tho suits, should have nudo decrees for 
possession conditional upon payment of tho debts binding oa tho 
cstato of tlio testator ; and during tho hearing it was conceded hy 
counsel that on tho construction of tho will tho appellant was only a 
lifo-tenaut of tho property. 

Held that tho regulation of the succession under tho will was to 
bo detormined by tho rule of ‘ justico. equity and good coasoionco,” 
that tlio bequest was to bo read in its entirety and together, and that 
aorcad there was in it no intention that his sou T. B. S. should havo 
an absolute ownership : tho testator intended to rogulato tho succes- 
sion after tho death of T. B. B nnct settle the lucdo of tho subsequent 
enjoymont of tho propietly, and such dotailod regulations wore only 
natural, necessary and entirely m placo if T. B. S was intended to bo 
motoly a tenant for lifo. 

Sold, thorofore, that tho rights under mortgages granted by 
T. B. 8. ceased at bis death, and that tho appellant, as tho no.^t malo 
heir, was entitled to the enjoyment of tho estate for lifo free from 
any rights so acquired. The case, however, was very different with 
regard to tho rights acquired under mortgages granted by the testator 
himself. Even if T. B S. renowod such mortgages, tho right of tho 
mortgagees would not bo prejudiced thereby, tho renewal of tho mort- 
gage by a person with a limited interest in the cstato not operating as 
a discharge of debts effeotually secured upon tho radical right. Tho 
appellant accordingly was not entitled to possession untirfull satis- 
faction bad been made of tho rights of all mortgagees and their suc- 
cessors under mortgages granted by the testator. The appeals were 
allowed and the suits remitted to the High Court on that footing. 

Tho alternative case set up by the appellant on appeal was only 
permitted by their Lordships to be tho ground of judgement, beoauso 
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it seemed possible in that -way to construct the material for a just 
decision of the true rights of the parties concerned, -which would be 
best for the interests of all and prevent further litigation. 

■ Skinner v. Naunihal Singh. 211 

WILL, See Act No. X of 1865, section ? . . ' . . . , 448 

WINDING UP, See Act No. VI of 1882, section 169 . . . . 177 

See Act (Local) No. Ill of 1901, section 121 . . , . 541 

WORKMAN. Breach of contract by , See Act No. XIII of 1859 . . 61, 143 
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Before Mr. Justice Tudball. 

EMPEROR Y. HARGOBIND.* .nr ' 

M m. Ill ./ 1861 Srntmg ActJ. tectims 3 bwJ 4-Pi wyMro-Ka''- 

rani not in accordance with jorovisions of Act. 
aWtotawranlautliominsthe sa«oh ol a«jr hoaae wWoh the 50 l.ce 
OEM to «l!Om it bos issued might Ibiolc pi-oser to search was not a legal «trant 
within the provisions of the Puhlio Gambling Act, 1867. 

One HargoHnd was convicted by a Magistrate of the first class 

under sections S and 4 of the Public Gambling Act, 186T, and fined 
ids. 30. Against this conviction and sentence Hargobind applied 
in revision to the High Court. On , this application two pleas 
were raised. The first was that the warrant under which the 
alleged public gaming house was searched was entirely illegal, the 
warrant being a general warrant authorizing the search of any 
house which the police oflScer to whom it was issued might think' fit 
to search. The second ground was that the evidence was legally 
insufficient to warrant the conclusion that the house searched 
was used as a common gaming house. 

Mr. A. P, Buhe, for the applicant, 

The Assistant Government Advocate (Mr. B. Malcomson), for 
the Crown. 

Tudball, J. ; — ^The applicant in this case has been convicted 
under sections 3 and 4 of the Public Gambling Act and has been 
fined Ba. 30. The two points taken before me are r — (1) That the 
search carried out by the police was entirely illegal, and, (2) that 
it is not proved that the house in question is a gaming house. In 
regard to the first point after examining the warrant I find it was 
issued apparently for the search of any house which the police officer 
to whom the warrant was issued might think proper to search. 
There can be little doubt that the warrant was entirely illegal 
and any search under it was not such as was contemplated by the 
Act. The result of this illegal search, however, is merely this, that 

no presumption whatsoever can be drawn in accordance with the 

Act such as IS allowed hy the terms thereof to be drawn 
a legal search. If, howev er, there is evidence 
• Criminal Revision Ho. 499 of 1912 from 
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record to establish that the house was a gaining house and that 
the present applicant was using it as such for his own profit, the 
legality of the conviction cannot be questioned. The evidence on 
the record is to the effect that the house in question belongs to one 
•Mohan Kalwar. It was empty and unoccupied. Tliis is to be 
gathered from the 'evidence of Bindeshri, one of the defence wit- 
nesses. The prosecution evidence shows that Zakir and Hargo- 
bind, the present applicant, with or without the permission of the 
owner, were as a matter of fact using a room in this building for 
the purpose of gaming and that they were taking a portion of the 
winnings from the winners.. The evidence is to the effect that 
when the police arrived gaming was going on. Sixteen cowries 
were found on the ground. There was also a carpet on the ground. 
Candles and a chirag were alight. A piece of chalk and a certain 
amount of cash was also recovered. But it'is impossible to follow 
the. train of thought in the Magistrate’s mind when he said that 
the piece of chalk in the present case was an instrument of gaming, 
for there is nothing on the record to show that it }vas used for that 
purpose. It is urged that cowries are not instruments of gaming 
per 86, and unless and until there is evidence to show that they 
were used as instruments of gaming, the court has no right to hold 
that they were such instruments. The evidence for the prosecution 
is to the effect that gaming was going on and that sixteen cowries 
were on the ground. Sotahi is a game which is played with sixteen 
cowries and is a very common game in this country for the purpose 
of gambling, though it would have been better if the Magistrate 
had made the point perfectly clear by examination of witnesses. 
Still, the circumstances of the case place it beyond doubt that the 
game which was being played was a game of solahi, for which 
cowries are used as instruments of gaming. In my opinion, 
therefore, the evidence on the record is sufficient to enable the 
Court to hold that the applicant was using the house in question 
as a gaming house, deriving profit therefrom, and that the cowries 
were instruments of gaming and were being used as such.^ In these 
circumstances I do not deem it necessary to interfere at all in this 
case. The application is dismissed. 


Application dismissed. 
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■ Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Boner ji. 

PAEBATI {Plaintipp) «. BAIJ NATH PATHAK. 

AND AHOIHBB (DePBHDAHTS) * 

Gift-Registration— Consesit of donor to registration of deed of gift of immovable 
p'operty not essential to validity of gift. 

Held that it is not essential to the validity of a gift of immovable property 
that registration of the deed by which such gift is eSected should be either at the 
instance of or with the consent of the donor. Ramamirthai Ayyan v. Qoyala 
Ayyan (1) dissented from. 

This was a suit for cancellation of a deed of gift of immovable 
property executed by the plaintiff. The claim was^ based upon 
undue influence, and fraud ; but these pleas were found against 
the plaintiff by the courts below, and the suit was dismissed. The 
plaintiff appealed to the High Court, where it was argued that the 
gift was not complete without registration, and further that 
registration was not valid unless procured or at least assented to 
by the donor. In this case registration had been obtained in 
.i-nu-iiaw-, and it was argued that the gift was still incomplete 
and not binding on the donor. The appeal was heard by a 
Bench consisting of Karamat Husain and Chamier, JJ., 
who differed, the former holding that there was no valid and 
complete gift, the latter that the fact of registration being obtained 
against the will of plaintiff donor was not sufficient to invalidate 
the transaction. The decree accordingly followed the judgement 
of Chamier, J. Against this judgement the plaintiff appealed 
under section 10 of the Letters Patent. 

Mr. M. L. Agarwala, for the appellant. 

The Hon'ble Nawab MnUmmad Abdul Majid, for the 
respondents. 

Bichards; C.J., and Banerji, J. : — This appeal arises out of a 
suit in which the plaintiff sought to set aside a deed of gift executed 
by her. She based her claim upon undue influence and fraud. The 
courts below, however, have found against her upon these grounds. 
It was contended, however, on her behalf that the deed was not 
registered at her instance or with her consent, and that registration 

• Appeal No. 33 of 1912 uuder aeotioa 10 of the Letters Patent. 

(1) (1896) L. E., 19 Mad., m. 
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vros brought about compulsorily. The sole question to decide, 
iherefore, is Trheiher or nor- it, is necess.ary in order that there 
should he a valid gilt oi immovable property not only that, the 
instrument should be dul}* executed and attested in tiie manner 
provided by section 123 of the Transfer of Property Act, but also 
that- the registration should be either at the instance of or at least 
vrith the consent of the donor. The section merely provides that 
the gift should be cuected by mi instrument executetl b}" the donor, 
attested by tvro witnesses and registeretl In our opinion a docu- 
ment registered in accordance ivith the provisions of the Pegistr.a- 
tion Act is a registered instrumen;, .uid if the document is in lact 
duly registered in accordance with those provmions the gift is com- 
plete and valid The law dies not require that the reghtnmon 
should be at the inst;ince of or with the coment of the donor. The 
appellant relies upon the case of Jl.ivivJ-<nirtha Ayyan v. Gopal.i 
Ay'jin (1), It is true that the leained Judges in that ctise held that 
it was necessary that the document should be registered with the 
consent of the donor. They s.iy: — We ;ire further of opinion that 
a deed of gift being a voluntary tr.vnsfer remains nudum pactum 
until the donor has done all that is necessary to make it legally 
complete,” We do not quite undersuind what the learnetl Judges 
meant by saying th.at *‘the transfer remrdnetl nudum pactum 
until the donor had dons all that was necessarv to make it lo'-nillv 

* O « 

complete.” The transaction remained n-iidiim pactum even after 
registration, that is to say, there w;is no consideration for it. It 
was a voluntary transfer. It must be remembered too that at the 
time this suit was insdtuied nothing remmned for the donor to do. 
She had executed the deed in the presence of two witnesses and 
the donee had had the document registered in accordance with the 
provisions of the Pegistration Act, Of course, if the plaiutin could 
have proved that she was induced to execute the deed by fraud or 
undue induence, this would be a good ground for sertinfr the 
document aside quite irrespective of whether it was registered or 
unregistered. In our opinion the judgement of our learned brother 
CsAlilSB was correct. We dismiss the appeal with costs. 

Appeal dismissed. 

(1) (1S96) I. L. B., 10 Hud., 433, 
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Before Mr. Justice Muhammad Bafiq. 

EMPBEOE Y. RAM EISHAN DAB. * 

Grimiml Prooeduro Code, seotion Transfer— ITatitre of grounds warranting a 

transfer outside the district. 

Where the Magistrate of a district refused to grant an interview to and 
~ cancelled the arms licence of a person who was under trial for various oSences 
before the Joint Magistrate, it was held that these, were sufficient reasons for 
transferring the cases against him out of tho district, there heiog also grounds 
for granting a transfer from the court of the Joint Magistrate. Parsand Ali y, 
Sanuman Prasad {i) followed. 

One Ram Kjshan Das, a mahant of Akhara Ram Bagh in the 
Karwi sub-division, stood charged with various offences before the 
Joint Magisfriate of 'Banda. Ram Kishan Das applied to the High 
Oourt for the.-transfer of the cases pending against him for reasons 
which will be found set forth at length in the judgement of the Court, 
He further asked that the cases might be transferred outside the 
district of Banda altogether, and his grounds for this prayer were 
^two— (1) because the District Magistrate had, whilst the cases 
against him ' were pending in the Joint Magistrate’s court, refused 
to [grant him ’ a personal interview, and (2) because the District 
Magistra. . a-.iJ cancelled his licence for arms. 

Babu SatyC-Ghandra Mukerji^ for the applicant. 

The Government Advocate (Mr. A. B. Ryves), for the Crown. 

Rapiq, 'J. ;~The applicant, Mahant Ram Kishan Das of Akhara 
Ram Bagh, sub-division Karwi, has filed three applications in this 
Court under section 526 of the Code of Criminal Procedure, with 
regard to three criminal cases pending against him in the court of 
the Joint.-Magistrate of Karwi, praying that those cases be trans- 
ferred to .jbme other court outside the district of Banda on the 
allegation that the district authorities are prejudiced against him. 
The mahant stands charged with the offences of rash and negligent 
driving, enticing away of a married woman with criminal intent and 
committing riot in the course of the abduction of the woman. The 
allegation on which the transfer is sought are, to put them briefly:-— 
(1) that on the 5th of June, 1912, the Joint Magistrate at first 
refused to see the appl icant, and when on the latter’s repeated 

• Criminal Miscellaneous No. 135 of 1912. 

(1) (1896) I. L. E., 19 All., 64. ' 
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request an interview was allowed, the Joint Magistrate told him 
that the applicant was a hadmash and ordered him to go away ; (2) 
that the Joint Magistrate had sanctioned tho prosecution of the 
applicant for rash aud nogligenD driving ; (3) that the Joint Magis- 
trate received information of tho alleged abduction at his bunga- 
low in tho middle of tho night of tho 27th of Juno, 1912, and went 
at once to tho Eailway station and issued orders to the police to 
make inquiry ; (4) that tho DLslrict Magistrate of Bauda cancelled 
the applicant's licence for arms and declined to see him when ho 
called to pay his respects on tho 8th of July, 1912. No explanation 
appears to havo been submitted by tho Joint or the District Magis- 
trate in reply to tho allegations of tho applicant. The learned 
Government Advocate appears to oppose tho applications for trans- 
fer. Ho says that ho docs not oppose the transfer from the court 
of Mr. Muir, tho Joint Magistrate, not because the allegations made 
against him aro true, but bociiuso tho defence might possibly call 
him as a witness in tho abduction case. In the case of transfer 
from the District Magistrate’s court ho opposes it strenuously on 
tho ground that no case has been made out for imputing prejudice 
to tho District Magistrate. For the applicant it is contended that 
what the court has to consider on an ai^plication for transfer is 
“ not merely tho question whether there has been a real bias in the 
mind of the presiding Magistrate against tho accused but also the 
further question whether incidents may not have happened which, 
though they may be susceptible of explanation and may have hap- 
pened without any real bias in the mind of the Magistrate, are 
nevertheless such as aro calculated to create in the mind of the 
accused a reasonable apprehension that he may not have a fair and 
impartial trial.” The withdrawal of the applicant’s licence for 
arms and the Magistrate’s refusal to see the applicant before he 
was found guilty by a court of law are circumstances, it is said, 
which are calculated to create in the mind of the applicant a rea- 
sonable apprehension that he may not have a fair and impartial 
trial. In support of his contention the learned counsel for the 
applicant relies on a case of this Court, namely, Farzand Ali v. 
Hanumcin Prasad (1). The learned Government Advocate replies 
that the cancellation of the licence for arms is a matter purely 
discretionary with the Magistrate and his refusal to see a man who 

(1) (1896) I. L. B,, 19 All., 61. 
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is standing his trial in a criminal court is not improper, and that 
neither circumstance implies a prejudice in the mind of the Magis- 
trate, nor can it he said to create a reasonable apprehension in the 
mind of an ordinary man that he would not have a fair and impar- 
tial trial at the hands of the Magistrate. Moreover, it is said that 
the case of Farzancl AH v. Eanuman Prasad has not, as a rule, 
been followed in this Court. The correctness of the order of the 
Magistrate cancelling the licence for arms, or the propriety of his . 
conduct in refusing an interview to the applicant, is not and could 
not be in question in the present application. Nor is it contended 
by the learned counsel for the applicant that the District Magis- 
trate is, as a matter of fact, prejudiced against the applicant. 
What is advanced for the applicant and has to be considered is 
whether the said two circumstances would create in the mind of 
the applicant a reasonable apprehension of not getting a fair and 
impartial trial in the court of the District Magistrate. The posi- 
tion of an accused person is always one of great anxiety and sus- 
pense, and incidents, though susceptioie ot explanation and which 
would perhaps pass unnoticed but for the trial he is undergoing, 
alarm him and lead him to think that his guilt is already believed 
and that his conviction is a foregone conclusion. It is quite possible 
that such an impression has been produced in the mind of the ap- 
plicant by the circumstances referred to above as they very likely led 
him to infer that the District Magistrate was displeased with him. 
It would, therefore, be advisable to grant the applicant’s request for 
transfer. The suggestion that the principle enunciated in the case 
of Farzand AH v. Hanuman Pmsad has not been followed in this 
Court has no force, as I find on similar considerations transfers 
were allowed in the following cases, namely, Krishna Math Te- 
wari V, Ki%g-Emjperor (1), Inayat Ali Khan v. Emg-Bmperor 
(2) and Muhammad Fazl-ullah v. King-Emperor (3). I 
think it is, expedient in the ends of justice that the three cases 
pending against the applicant in the court of the Joint Magistrate 
of Karwi should be transferred to another district. I am told that 
Allahabad is as far from Manikpur, where most of the witnesses 
live, as Banda is, and that it would be convenient to both parties 

(1) Decided ou tke il3rd o£ MaToL, 1910. {< 2 ) Decided on the ISth.of October, 1910, 
(3) Decided on the let of April, 1912. 
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to have the case tried in Allahabad. I order that the three cases, 
against the applicant, be transferred from the court of the Joint 
ilagistrate of Karwi to that of the District Magistrate of Allah- 
abad, who will 'either try the cases himself or send them for trial 
to some other Magistrate subordinate to him competent to try them. 

Ajjj-ilic'.ilion allowed. 

EEYISIONAL CEIMINAL. 


Bi/orc }Jr. Juziici Muhaiiiuial Bafig. 

EMPEROR DEBI PRASAD.* 

Crimnial PrcccJurc Colt, uciions 1 a>:£l 195(1) — “ Conivlahit ” — Infonnalion 
of the suppoicd commiiiion of an ojfcnzc couv.uunicaicd Lg the District Judge to the 
District Magittrate with a vicio to the latter ialsing action as a viagistratc. 

A Mutuif, being of opiaioa that a dooumeat filed in a case before him had 
been tampered ’.vith, cemmuuicated his sospicioas to the District Judge, who 
thereupon wrote to the District Magistrate, requesting him to take action in 
the matter. Ilcld that the letter of the District Judge to the District Magis- 
trate amounted to a complaint within the mciining of section 195 (e) of the Code 
of Criminal Procedure. Bvivcror v. Sundar Sarup (1) followed. 

In this case the Munsif of Havali, Bareilly, coming to the con- 
clusion that a document filed in a case before him had been tam- 
pered with, communicated his views on the subject to the District 
Judge. The District Judge thereupon wrote to the District Magis- 
trate requesting him to take action in the matter, and the District 
Magistrate initiated proceedings against the person concerned and 
made the case over to the Joint Magistrate. An application for re^d- 
sion of the District Magistrate’s order and to set aside the proceed- 
ings pending against the applicant was accordingly preferred to 
the High Court on the ground that there existed no legal founda- 
tion for the exercise of his jurisdiction by the Joint Magistrate. 

Mu. Nikal Ghandf for the applicant. 

The Government Advocate (Mr. A. E. Ryvss), for the Crown. 

Eapiq, J. — ^It appears that in a case pending in the court of 
the Munsif of Havali in the district of Bareilly a document was 
tampered with. The learned Munsif reported to the District 
Judge about the tampering with the document. The latter wrote 
to the District Magistrate to take action in the matter. The case 
was made over to the Joint Magistrate of the district for trial. The 

•Criminal Revision NTo. 530 of 1912. 

(1) (19CM) I, L. R,, 26 AR., 514. 
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applicant, who is one of the accused in the case, has filed this 
petition, under section 439 of the Code of Criminal Procedure, for 
revision of the proceedings pending in the court of the Joint Magis- 
trate. It is contended on his behalf that the Joint Magistrate has 
no jurisdiction to try the applicant and the other accused inasmuch ' 
as no complaint according to law has ever been filed. It is argued 
that the letter of the District Judge to the District Magistrate, in 
the absence of any proceedings under section 476 of the Code of 
Criminal Procedure, does not fall within the definition of a com- 
plaint, and that section 195, sub-section (1), of the Code of Criminal 
Procedure has no application. In support of this contention the 
learned counsel has cited In the matter of the petition of Mathura 
Das (1) and In Re Lahshmidas Lalji (2). A later decision of 
this Court, viz., Rmperor v. Bundar Sarup (3), covers the present 
case. The application is therefore rejected. 

Application rejected, 

APPELLATE CIYIL. 

Before Mr. Justice Sir Henry Qriffln and Mr. Justice Chamier, 
HIRDBY NARAIN and another (Opposite parties) v. MRS. M. J. 

POWELL AND ANOTHER (OBJECTORS) * 

Act No. I of 1894 (Land Aeg^uisition ActJ, section ZO — Compensatio^i — Mode 
of apportioning amount allotted as compensation between different interests. 
Where land which is taken up under the Land Acquisition Act belongs to 
two or more persons the nature of whose interest therein differs, the compensa- 
tion allotted therefor must he apportioned according to the value of the interest 
of each person having rights therein so far as such, value can he ascertained. 

This was an appeal from an order or decree of the District 
Judge of Saharanpur, made on a reference under section 30 of the 
Land Acquisition Act, 1894, apportioning the compensation payable 
in respect of certain land in which both were interested between 
the appellants and respondent. 

The facts out of which the appeal arose are set forth in the 
following order of remand : — 

Dr. 2’ej Bahadur Sapru, for the appellants. 

Mr. A. E. Ryves and Mr. Nihal Chand, for the respondents. 

• Pirsfc Appeal No. 351 of 1910, from a decree of E. 0. B. Leggatt, District 
Judge of Saharanpur, dated the 14th of July, 1910. 

(1) (1892) I. L. R., 16 AH., 80. (2) (1907) I. L. E., 32 Bom., 184. 

(3) (1904) I. L. E., 26 All., 614. 
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- 1912 KaramAT Husain and Ohamier, JJ. : — This is an appeal against '■ 

ah order or decree of the District Judge of Saharanpur, awarding 

Nabaik to the appellants and to the respondent Mrs. Powell of the 
Mbs^M j 7,768- 8-0, awarded by ithe Superintendent of Dehra 

PowELii. Dun as compensation for certain land taken up under the Land 

Acquisition Act for public purposes. It is not now disputed that 
Es. 7,768-8-0 represent the fair value of the property taken up, and 
the only question for decision now is how this sum should be divi- 
ded between the appellants and the respondent Mrs. Powell. The 
Superintendent proposed to award to the appellants the whole of 
the above sum except Rs. 144 which he considered to be the value 
of Mrs. Powell’s interests in the land. She objected to this, and 
the Superintendent referred the matter to the District Judge. Mrs. 
Powell’s case was that she was virtually the zamindar of the land 
and that the appellants were only nominally zaminclars and were 
entitled at best to compensation calculated on the amount of rent 
paid to them. The rent was Es. 12 per annum, and her suggestion 
was that the zamindars should be awarded Es. 144 only. The - 
reference by the Superintendent was made to the District Judge 
early in 1910, A date was fixed for the hearing of the case in June 
1910, and it was decided that the case should be taken up at Dehra 
Dun. On some day in June, the exact date is not clear, it seems to 
have occurred to some one that the appellants were interested in the 
case, as of course they were, and on June, the 13th, notice was issued 
to the appellant, Hirde Narain, that the case would be taken up 
on, the following day. Notice was served upon Hirde Narain on 
the 13th of June, at 9 p.m. He appeared before the court on the 
following day, and, as the Judge observes, very reasonably asked 
for time. On that day two witnesses only were examiued for Mrs. 
Powell and the case was adjourned to June 22nd. It was taken up 
on June 25th. Witnesses were examined on that day and on the 
26th, one witness only being produced by Hirde Narain. Here 
we may mention that although Maharaj Narain seems to have a 
share in the property, no notice was issued to him. But this is not^ 
made a ground of complaint here, and for present purposes Maha- 
raj Narain may be disregarded, The object of Mrs. Powell seems 
"to have been to prove that occupancy tenants, like herself, were 
entitled to build upon their land also to transfer it to whomsoever 
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fixed as long ago as 1890. They point out that a land-holder 
majr sue an occupancy tenant for enhancement of the rent on the 
ground stated in section 43 of the Tenancy Act, and they contend 
that inquiry should be made as to whether Mrs. Powell was not at 
the date of the acquisition of the land paying rent at a rate below 
the prevailing rate paid by occupancy tenants for lands of similar 
quality and with similar advantages, and also that there has been a 
rise in the average local prices of staple food crops during the 
currency of the present rent. Owing to the fact that no issue was 
struck in this case the necessity for making a propej: inquiry into 
the respective values of the interests of the parties has been over- 
looked. It has been held in more than one case in the Calcutta 
High Court that where a sum is to be apportioned between a land- 
holder and a subordinate tenure-holder, the respective values of the 
interests of the two should be ascertained, and, if possible, some- 
thing should be awarded to the land-holder on account of the possi- 
bility that he may be able to have the rent of the- subordinate 
tenure-holder enhanced. Mutatis mutandis what was said in 
those cases applies to the present case. If it can be shown that 
the land-holder was at the time of the acquisition of the land 
entitled to have the rent enhanced, there would be no difficulty in 
ascertaining to what extent the rent might have been enhanced had 
the land not been acquired by the Government. There is some 
evidence that the land-holder took steps to have the rent enhanced, 
but abandoned them. Considering that notice of the case was 
given at the last moment to the appellant, and considering that no 
attempt has been made to ascertain the respective values of the 
interests of the parties in the land, we think that a further inquiry 
should be held. Under order XLI, rule 25, we remit to the court 
of the District Judge the following issue : — ^What are the respective 
values of the interests of the appellants and Mrs. Powell in the 
land in question ? Further evidence may be admitted on both sides. 
On return of the finding ten days will be allowed for filing objec- 
tions. 

On receipt of the finding the following judgement was deliver- 
ed : — 

Gbuttn and Chamieb, JJ. : — This case was remitted to the 
District Judge in order that he might ascertain the respective values 
of the interests of the appellants and Mrs. Powell in the land in 
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question for which the Superintendent of Dehra Dun has awarded 1912 
under the Land Acquisition Act a sum of Rs. 7,768-8-0. The 
learned Judge rightly, as we think, set himself to ascertain what Nabain 
were the respective rights of the appellants and Mrs. Rowell in the mes. M. J, 
land. He came to the conclusion that Mrs. Rowell was what he Poweei:,. 
calls an ahadi tenant, having a right to build on the land and to 
transfer it, that the interest of the appellant in the land was worth 
no more than Rs. 1,060, and that the balance of the sum awarded 
by the Superintendent of Dehra Dun, namely, Rs. 6,708-8-0, should 
be given to Mrs. Rowell. But in case this Court did not agree 
with the view that Mrs. Rowell was an ahadi tenant, he went on to 
ascertain the values of the respective rights of the parties in the 
case on the assumption that Mrs. Rowell was an occupancy tenant 
of the land. He found that the annual value of Mrs, Rowell’s 
interest as an occupancy tenant was Rs. 22 , and the annual value of 
the appellants’ interests as landlords was Rs. 11 . He then suggest- 
ed that Mrs. Powell should be given a sum of Rs. 352, that is, sixteen 
years’ purchase of the annual value of her interests and that the 
balance should be given to the appellants. We are unable to 
accept either of these conclusions in their entirety. Mrs. Powell, 
or rather the person through whom she claims, is recorded as an 
occupancy tenant of the land. There is really no evidence as to the 
circumstances in which, or even as to the^time when, Mrs. Powell’s 
predecessors first obtained the land. Both sides have indulged in 
much speculation as to what their respective rights must be. One 
fact stands out clearly, namely, that for the last fifty or sixty years 
the land has been used for agricultural purposes, and in the absence 
of definite evidence as to the respective rights of the parties in the 
land, we think that the sum awarded should be divided between 
them in proportion to the values of the interests hitherto enjoyed 
by them, after making due allowance for the possibility of the rent 
being enhanced. We accept the finding of the District Judge that 
the annual value of Mrs. Rowell’s interest in the land is Rs. 22 , 
and that the annual value 'of the appellant’s interests is Rs. 11 . 

But it seems to us that the whole sum awarded by the Superintend- 
ent should be divided amongst them in proportion to the value of 
• their interests, and that there is no justification for what the 
learned Judge has done, namely, give Mrs, Rowell sixteen times 
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the value of her interest and give the appellants the "whole of the 
balance. It would be as wrong in our opinion to give the appel- 
lants sixteen times the value of their interests in the land and to 
give Mrs. Powell tlie whole of the balance. The result is that we 
hold that the sum in question should be divided in the proportions 
of ird and ^rds, ird going to the appellants and -grds to Mrs. 
Powell, that is to say, Rs. 2,590 to the appellants and Rs. 5,178-8-0, 
to Mrs. Powell. The decree oftlie court below is modified accord- 
ingly. 

Decree modified. 


Bajoro Sir Ecnry Bichards, Kniijht, Chic/ Justice, and Mr. Justice Bancrji. 
JAGAN NATH and AsoTaER (PLAiKTiffEa) v. AJDDHIA SINGH (Dependant.)* 
Act CLocalJ iVo. II of 1901 ("Agra Tenancy ActJ, section 95 — Civil and 
Eovenue Courts— Jurisdiction — Disytite letiucen rival claimants to a tenancy. 
Held that tho question o( title to a tenancy arising between rival claim, 
ants to that tenancy is a question which is cogni;'.;vblo by a civil court .and is 
not a matter coming within the purview of section 95 of tho Agra Tenancy Act, 
1901. BhU]} V. Paj/i XaJ (1) followed. Zubeda Bibi v. Shco Charan (2) and 
Hamid AH Shah v. Witayat AH (3) referred to. 

Tho facts, of this case were as follows : — 

The plaintiffs brought a suit in a Court of Revenue under 
section 58 of Act No. II of 1901, for ejectment of the present 
defendants from a plot of land winch they claimed as their occupancy 
holding and which, they alleged, had been sub-let to the defendants. 
The defendant claimed that he was not a sub-tenant, but that the 
land was his occupancy holding, and he also applied to the Revenue 
Court for coiTection of the revenue registers in; which the plaintiffs 
were recorded as occupancy tenants of the land in dispute. The 
Assistant Collector dismissed the plaintiffs’ suit on the ground that 
there was a defect in the frame of the suit. He, however, in the 
proceedings taken for the correction of revenue registers, accepted 
the defendant’s plea and dkected the defendant’s name to be 
entered as occupancy tenant of the plot in dispute. The plaintiffs 
then brought the present suit in -the civil court on the allegation 
that the defendant having denied the plaintiffs’ title was liable to 
ejectment as a, trespasser. The defendant pleaded that the suit 
was not maintainable in the civil court. 

^Appeal No. 59 of 1912, uader section 10 of the Letters Patent. 

(1) (1911) I. L. R., 33 AU.. 795. (2) (1899) I. L. B., 22 AIL, 83. 

(3) (1899) I. L. R., 22 AIL, 93, 
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(The courts below decreed the claim. 

(The defendant appealed to the High Court, and the appeal, 
coming before a single Judge of the Court, was decreed and suit 

dismissed in the following judgement 

« The plaintifis in’ the present suit brought a suit against the first defend- 
ant under section 58 of the Agra Tenancy Act, alleging that he was a tenant 
at will of certain land. The first defendant replied that ho was the occupancy 
tenant of the land, and he at once took stops by instituting another proceeding 
to have the revenue record corrected. Both cases came before the Assistant 
OoHeotor together and were disposed of by one judgement. Tbe suit under sec- 
tion 68 was taken on appeal to the Commissioner, who decided that it was not 
maintainable, because one of the present plaintiffs did not wish to eject the 
defendant. The result was that in that suit no decision was given as to the rights 
of the first defendant. Meanwhile the revenue record had been corrected in tbe 
. manner suggested by the first defendant. The plaintiffs instituted the present 
suit in the court of the Munsif, saying that the first defendant had taken the land 
from them as.a tenant, that he had resisted the suit under section 58, that when 
doing so he had pleaded that he was the occupancy tenant of the land, and that 
this amounted to a denial of the plaintiffs' title, with the result that the plaintiffs 
were entitled to treat him as a trespasser, and they asked for a decree for posses- 
sion against him. The Mimsif decreed the claim, and his decision was confirmed 
by the Subordinate Judge on appeal. In second appeal it is contended on behalf of 
the first defendant that the suit is not maintainable. It appears to mo that this 
contention is sound and must bo accepted. Tbe plaintiffs admit that the first 
defendant was their tenant. They say that ho is liable to bo treated as a trespas- 
ser, because he set himself up as an occupancy tenant. Before I can hold that 
the defendant, who admittedly was till recently a tenant of some kind, has 
become a trespasser, I must hold that bo was wrong in claiming to bo an occu- 
pandy tenant of the land. I cannot decide that ho was wrong in claiming to be an 
occupancy tenant without trenching on the jurisdiction of the rent court. The 
question whether a person is a tenant at will or an occupancy tenant is one in 
respect of which a suit can be brought under the Tenancy Act, and the decision 
is reserved exclusively for the revenue court. I hold that the present suit is not 
maintainable. I allow the appeal and dismiss the plaintiffs’ respondents’ suit 
with costa in all courts. . I have said nothing about the effect of the order that 
the revenue record should be corrected, for it is not clear whether it was made 
under the Kavenue Act or was a declaration made under Tenancy Act, ” 

Against this judgement the plaintiffs appealed under section 10 
of the Letters Patent. 

Babu Fiari Lai Banerji, for the appellants. 

The mere fact that the plaintiffs alleged the defendant to be 
their tenant in the former proceedings in the revenue court did not 
estop them from now alleging that the defendant having denied their 
title had become a trespasser, and on the pleadings in the present 
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suit it is quite clear that the suit is maintainable in the civil court. 
The defendant never pleaded bathe former suit, nor does he plead in 
the present suit, that he is the plainti^’ tenant, and the revenue 
court not having decided that the relationship between the parties 
was that of landlord and tenant, there was nothing to prevent 
the present suit being maintained in the civil court : Zuheda Bihi 
V. Shea Gharan (1), Hamid All v. Shah Wilayat Ali (2). 

Moreover, the dispute in the present case was not a dis- 
pute between landlord and tenant but was a dispute between 
two rival tenants relating to a tenancy, and such a question 
was not exclusively reserved for the revenue court but could be 
decided by a civil court. The point is further covered by authority : 
S/iup X, Bam Lai (3). 

Maulvi Shaji~uz-zaman^ for the respondent : — 

The case relied on relates to a dispute between two rival clai- 
mants to tenancy on succession. Moreover, the plaintiS having 
alleged that the defendant was their tenant, and having brought their 
suit in the revenue court for his ejectment could not bring the 
present suit in the civil court : Harain Singh v. Govind Bam (4). 

Babu Piari Led Eanerji was not heard in reply. 

Eiceaees, 0. J. — This Letters Patent Appeal arises out of a suit 
in which the plaintife sought to recover possession of certain im- 
movable property, treating the defendant as a trespasser. The 
facts, so far as I consider them material, are as follows. Prior to 
the institution of the present suit the plaintilfe brought a suit in 
the revenue court seeking to eject the defendant as their sub-tenant. 
They claimed that they were the occupancy tenants and that the 
defendant was their sub-tenant. The plea put in by the defendant 
was that he was not a sub-tenant but the occupancy tenant of the 
holding. The Assistant Collector was of opinion that the defend- 
ant was, as he alleged, the occupancy tenant. In other words he 
held that the relation of landlord and tenant did not exist between 
the plaintifffi and the defendant. As a result of this finding the suit 
for ejectment in the revenue court necessarily failed There was 
an appeal to the Commissioner who held for other reasons that the 
ejectment suit brought by the plaintife faded The plaintifE then 
instituted the present suit to get possession of the properly. The 

(1) (19QQ) L L. E., 22 AlL, S3. (3) (1911) I. L. E., 33 AD., 79o. 

(2) (ISCQ) L L. E« 22 A!L, 93,. (4) (1911) 8 A. L. I. E.. 431. 
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question of course upon which the success or failure of the suit 1912 
depended was whether or not the defendant was the occupancy 
tenant. The learned Muiisif decided in.his favour. On appeal the 
learned Subordinate Judge confirmed the decision of the Munsif. SiiraH. 

On second appeal to this Court a learned Judge held that the jiichards,CJ, 
present suit was not cognizable by the civil court and on that 
ground allowed the appeal and dismissed the plaintiffs' suit. 

It seems to me that the question of title to a tenancy arising 
between rival claimants to that tenancy is a question which is 
cognizable by a civil court. This has been decided, I think, in 
principle in the case of 546 * y, Sheo ChaTCin (1), in the 

case of Hamid Ali Shah v. Wilayat Ali (2) and in the case of 
Bhup v. Bam Lai (3). The learned judge of this Court says 
“ Before I can hold that the defendant who admittedly was till 
recently a tenant of some kind, has become a trespasser, I must 
hold that he was wrong in claiming to be an occupancy tenant of 
the land. I can not decide that he was wrong in claiming to be an 
occupancy tenant without trenching on the jurisdiction of the rent 
court. The question whether a person is a tenant at will or an 
occupancy tenant is one in respect of which a suit can be brought 
under the Tenancy Act and the decision is reserved exclusively for 
the revenue court. ’’ I cannot altogether agree with what the 
learned Judge has stated above. It is quite true that if a person 
was claiming to be an occupancy tenant, whilst his landlord was 
contending that he was a mere tenant-at*will, this would be a ques- 
tion exclusively triable by the revenue court. But that is not the 
question in the present suit. The question in the present suit 
is, ‘ to whom does the tenancy belong, does it belong to the 
plaintiffs or the defendant?’ If the tenancy belongs to the 
plaintiffs, then they are clearly entitled to treat the defendant 
as a trespasser, having regard to the plea that he put forward 
in the revenue court, in which he totally denied their title and 
claimed that he alone was the occupancy tenant. If, on the 
other hand, the tenancy belongs to the defendant, it is quite clear 
that the plaintiffs’ suit must be dismissed. It has been contended 
that the present suit is of the nature mentioned in section 95 of 
the Tenancy Act. In my opinion it is only necessary to read 
(1) (1899) I. L.B., 22 AE, 83. (2) (1899) I. L. R., 22 AIL, 98. 

(8) (1911) 1. L. B., 83 All., 785. 
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the Opening words of that section to sec that tho section deals \vith 
questions arising between landlord and tenant and that it does not 
in any way apply to lival claimants to any of tho various classes 
of tenancy mentioned in the Tenancy Act. 

I, therefore, would allow tho .appeal, as no other question 
arises. 

BaneRJI, J. — I am also of opinion that tho jurisdiction of tho 
eivil court was not excluded hy reason of the provisions of the 
Tenancy Act. Tho suit in this ciiso would ho cogniziible by the civil 
court unless it came within the purview of any of the clauses of sec- 
tion 95 of that Act. I adiiero to the view expressed in the case 
B/iup V. jRam Lai (1) that whore a dispute arises between rival 
claimants to a tenancy that is nob a matter whicli can be determined 
under section 95. In the present case tho dispute is between persons 
who claimed to ho entitled to tho tenancy. There is no question as 
between either of them and the landlord. The plaintiffs allege that 
the defendant is a trespasser, and they claim to eject him as such. 
Such a suit could nob bo brought in tho revenue court, and the 
only court which could take cognizance of it is the civil court. 
It is true that the plaintifis sued ^ in the revenue court to eject 
the defendant on the allegation that the defendant was their sub- 
tenant. Had the revenue court decided that question and held 
that the defendant was the tenant of the holding, there might 
have been some difficulty in the plaintifis’ way ; but in this case, 
as pointed out by the lower appellate court, the Commissioner 
did not determine the question whether the plaintifis were the 
tenants of the holding, or tho defendant was so. He dismissed 
the plaintifis’ suit by reason of a defect in the frame of the 
suit. So that the question “ who is the tenant of the holding ” 
remained undecided by the revenue court. As both parties claimed 
to be tenants, the question was one between rival claimants to 
the tenancy, and it could not be taken into the revenue court in 
any of the forms of suits mentioned in section 95 of the Tenancy 
Act. The civil court therefore had jurisdiction to hear the case. 
On the merits that court found in favour of the plaintifis. They 
were therefore entitled to the decree which was granted by the 
courts below, and this appeal must prevail. 

(1) (1911) D L, B,, 33 AU„ 795. 
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By TITO Court.: — The order of the Court is that we allow the 
appeal, set aside the decree of the learned Judge of this Court and 
restore the decree of the lower appellate court with costs.of both 
hearings in this Court. 

Appeal allowed. 


Before Mr. Justice Muhammad and Mr. Justice Figgott. 

BIB RAM AND oTHBBs {Ubpshdaots) V. ASGHAR ALI (Pr.AumE'ff)* 
Landholder and tenant — Agreement to deliver agricultural produce over and 
above cash rent — Cess — Agreement opposed to public policy. 

Certain tenants holding under a registered qabuliat agreed therein to deliver 
to their landlord, over and above the sum specified as a money rent, certain 
agricultural produce, and further to supply the landlord with a cart and bul- 
locks “ when necessary " and in default the landlord might claim the cash 
value of the said dues along with the rent. Held, on suit by the landlord to re- 
cover the cash equivalent of such dues for several years, that the covenant in 
question was for various reasons unenforceable. Abdul Hai v. Nathua (1), Soda- 
nand Pandey. Ali Jan [2,) aad Sheoambar Ahir y. The Collector of Asamgarh 
(3) referred to. 

This was a suit to recover the money value of certain 2 amin- 
dari dues alleged to be realizable from the defendants under the 
following circumstances. The defendants were tenants of the plaintiff, 
holding under a registered qabuliat, by which they agreed to pay 
a certain rent in cash. Besides the payment of rent, they agreed 
to deliver to the plaintiff annually certain agricultural produce 
and to provide the plaintiff with a cart and bullocks “ when neces- 
sary. ” In default the plaintiff might claim the cash value of the 
said dues along with the rent. The suit was filed in the court of 
a Munsif^ who dismissed it. On appeal the District Judge re- 
manded the case to the court of first instance, acting under sec- 
tions 196 and 197 of the Agra Tenancy Act, 1901. Against this 
order of remand the defendants appealed to the High Court. 

Mr. D. R. Sawhny, for the appellants. 

Maulvi Qhulam Mujtaki and Maulvi Shaji-uz-zaman, for the 
respondent. 

Muhammad Bapiq and Piggott, JJ. :-In this case, the 
plaintiff is the landholder and the defendants are the tenants of 

•First Appeal No. 42 of 1912 from an order of 0. E. Guiterman, Additional 
Judge of Meerut, dated the 16 th of December 1911. 

(1) (1903)'! A. L. J., 537. (2) (1910) I. L. R., 32 AH., 193. 

(3) (1912) I. li. E., 34 AH., 368, 
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certain land. The conditions of the tenancy are determined by a 
registered qabxdiatt dated January the 3rd, 1907. By this 
instrument the defendants contracted to pay to the plaintiff for 
the use and occupation of this laud an annual rent of Ils. 99, and 
they further contracted that they would also render to the plaintiff 
certain zamindari dues (rasum zamindari) which are set forth 
in detail, and that in the event of their failing to do so, the 
plaintiff miglit claim the cash value of the said dues along with 
the rent. It may bo convenient at once to state what these dues 
were. The defendants were to deliver to the plaintiff annually 

1 jar containing treacle or raw sugar, 25 bundles of cattle fodder, 

2 bundles of bimsa, 4 jars containing sugarcane juice, 1 basket- 
load of cow-dung cakes, and 5 •paJeka seers of hemp. The de- 
fendants further undertook to give the plaintiff the use of a cart 
and bullocks “ when necessary. ” We are not concerned in this 
case with the payment of the cash rent of Es. 99. Either it has 
been paid, or at any rate it is not claimed in this suit. The suit 
as brought appears to be one for damages for breach of a contract 
in writing registered. It claims the cash value for five years of 
these zamindari dues which, it is alleged, the defendants failed to 
render though bound under contract to do so. The plainc itself 
suggests no basis of valuation in respect of the vague agreement 
to supply a cart and bullocks “ when necessary," but the damages 
for breach of this stipulation are stated at Ea. 15. In respect of 
the remaining articles which the defendants contracted to supply, 
the claim appears to be for their cash value at certain rates. The 
court of first instance, the Munsif of Muzafifarnagar, framed four 
issues, the first two of which were whether the suit is in fact one 
for recovery of cesses, and therefore not maintainable by reason of 
the provisions of sections 56 and 86 of the United Provinces Land 
Eevenue Act, Local Act No. Ill of 1901, and whether the suit is 
not cognizable by the civil court. Having found against the 
plaintiff on each of these issues, the Munsif dismissed the suit. 
On appeal the learned District Judge held that the suit was essen- 
tially one for arrears of rent. He held further that it ought to 
have been filed as a suit for arrears of rent in the court of an 
Assistant Collector, and that by reason of the provisions of sec- 
tions 196 and 197 of the Agra Tenancy Act, Local Act No. II of 
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1901, ii was incumbent upon him to deal with the suit on ii 
merits. He, therefore, remanded the case for trial of the re 
maining issues, and in the exercise of the discretion confer led upo 
him by section 197 aforesaid, he addressed his order of remand t 
the court of the Muosif. The defendants come to us in appe* 
against tins order of remand. It is contended on their behalf tlu 
this is not a suit to which sections 196 and 197 of the said A< 
apply, and further that in any case the suit is one for the recovei 
of cesses, and that the Munsif’s order dismissing the same shoul 
be maintained. We have heard arguments at considerable lengl 
on both points. In respect of the first point, we are content i 
remark that if we could have accepted the view of the learne 
District Judge as to the nature of the suit, we should have bee 
prepared to hold that he had jurisdiction to deal with it under tl 
^ sections of the Agra Tenancy Act already referred to. We ar 
however, of opinion that the other ground taken in appeal mn 
prevail, and that the Munsif’s order jdismissing the suit was righ 
The learned District Judge says that this must be regarded as 
suit for arrears of rent, because there is nothing to prevent 
tenant from contracting to pay a portion of bis rent in cash at 
another portion in kind. This view of the case is open to obje 
tions on various grounds. As a matter of fact, the contract befoi 
us is not one to pay a portion of the rent in cash and anothc 
portion in kind. There is nothing in the terms of the contract t 
suggest that the various articles which the defendants undertoo 
to supply were to be the produce of the fields in suit. The cou 
dung cakes certainly could not be the produce of their fields, no 
had the covenant regarding the cart and bullocks anything to d 
with the produce of the fields. Nor would it be possible to undei 
stand the contract of lease as a whole as binding the defendants 
cultivate sugarcane or hemp every year on some portion of tlr 
land in order to supply the products of such cultivation t< 
their landholder. Moreover, the suit as brought was not a sui 
for arrears of rent. The covenant, if enforceablo at all, wa 
enforceable according to its terms, namely, that the cash value 

°^he mmindari dues was to be claimed along with the rent. The 

fact that the plaintifi failed to do this, and endeavoured to bring 
his case before the court on a different basis, shows that he was 
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certain .land. The conditions of the tenancy are determined by a 
• registered qabuliat, dated January the 3rd, 1907. By this 
instrument the defendants contracted to pay to the plaintiff for 
the use and occupation of this land an annual rent of Rs. 99, and 
they further contracted that they would also render to the plaintiff 
certain zamindari dues (rasum zamindari) which are set forth 
in detail, and that in the event of their failing to do so, the 
^ plaintiff might claim the cash value of the said dues ' along with 
the rent. It may be convenient at once to state what these dues 
were. The defendants were to deliver to the plaintiff annually 

1 jar containing treacle or raw sugar, 25 bundles of cattle fodder, 

2 bundles of bhusa^ 4 jars containing sugarcane juice, 1 basket- 
load of cow-dung cakes, and 5 'palcka seers of hemp. The de- 

. fendants further undertook to give the plaintiff the use of a cart 
and bullocks “ when necessary. "We are not concerned in this 
case with the payment of the cash rent of Rs. 99. Either it has 
been paid, or at any rate it is not claimed in this suit. The suit 
aa brought appears to be one for damages for breach of a contract 
in writing registered. It claims the cash value for five years of 
these zamindari dues which, it is alleged, the defendants failed to 
render though bound under contract to do so. The plaint itself 
suggests no basis of valuation in respect of the vague agreement 
to supply a cart and bullocks “ when necessary,” but the damages 
for breach of this stipulation are stated at Rs. 15. In respect of 
the remaining articles which the defendants contracted to supply, 
the claim appears to be for their cash value at certain rates. The 
court of first instance, the Munsif of Muzaffarnagaz*, framed four 
issues, the first two of which were whether the suit is in fact one 
for recovery of cesses, and therefore not maintainable by reason of 
the provisions of sections 56 and 86 of the United Provinces Land 
Revenue Act, Local Act No. Ill of 1901, and whether the suit is 
not cognizable by the civil court. Having found against the 
plaintiff on each of these issues, the Munsif dismissed the suit. 
On appeal the learned District Judge held that the suit was essen- 
tially one for arrears of rent. He held further that it ought to 
have been filed as a suit for arrears of rent in the court of an 
Assistant Collector, and that by reason of the provisions of sec- 
tions 196 and 197 of the Agra Tenancy Act, Local Act No. II of 
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1901, it was incumbent upon him to deal with the suit on its 
merits. He, therefore, remanded the case for trial of the re- 
maining issues, and in the exercise of the discretion confer led upon 
him by section 197 aforesaid, he addressed his order of remand to 
the court of the Munsif. The defendants come to us in appeal 
against this order of remand. It is contended on their behalf that 
this is not a suit to which sections 196 and 197 ot the said Act 
apply, au d further that in any case the suit is one for the recovery 
of cesses, and that the Munsif’s order dismissing the same should 
be maintained. We have heard arguments at considerable length 
on both points. In respect of the first point, we are content to 
remark that if we could have accepted the vieAV of the learned 
District Judge as to the nature of the suit, we should have been 
prepared to hold that he had jurisdiction to deal Avith it under the 
sections of the Agra Teuancy Act already referred to. We are, 
hoAvever, of opinion that the other ground taken in appeal must 
prevail, and that the Munsif’s order [dismissing the suit Avas right. 
The learned District Judge says that this must be regarded as a 
suit for arrears of rent, because there is nothing lo prevent a 
tenant from contracting to pay a portion of his rent in cash and 
another portion in kind, This vieAv of the case is open to objec- 
tions on various grounds. As a matter of fact, the contract before 
us is not one to pay a portion of the rent in cash and another 
portion in kind. There is nothing in the terms of the contract to 
suggest that the various articles Avhich the defendants undertook 
to supply Avere to be the produce of the fields in suit. The coav- 
dung cakes certainly could not be the produce of their fields, nor 
had the covenant regarding the cart and bullocks anything to do 
with the produce of the fields. Nor would it be possible to under- 
stand the contract of lease as a Avhole as binding the defendants to 
cultivate sugarcane or hemp every year on some portion of the 
land in order to supply the products of such cultivation to 
their landholder. Moreover, the suit as brought was not a suit 
for arrears of rent. The covenant, if enforceable at all, Avas 
enforceable according to its terms, namely, that the cash value 
of the zamindari dues Avas to be claimed along with the rent. The 
fact that the plaintiff failed to do this, and endeavoured to bring 
his case before the court on a dijEferent basis, shows that he was 
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Municipal Board of Allahabad published -certain rules -for the regu- 
lation-of tahhazari in the Allahabad municipality. These rules 
' profess to have been passed under section 128 (h) (i). They -were 
duly confirmed by the local Government, and by them no person is 
allowed to sell or expose for sale any goods in any street or public 
place under the control of the Board except by permission of the Board 
and on payment of such fees as the market committee may fix. If 
the making of these rules is within the powers invested by law in 
the municipality of Allahabad, then Imami has undoubtedly com- 
mitted a breach of the rule. On the other hand, if they are ultra 
vires, Imami has not committed any breach. 

The Municipal Board derive their power to make rules from 
Local Act No. 1 of 1900. Section 128 of that Act lays down that 
any Board may by rules provide for the inspection and proper regu- 
' lation, inter alia, of any place of public entertainment and resort, 
and for the charge of fees for the use of such places when vested 
in the Board. The question we have to decide is whether power 
has been given under this section to the Municipality to provide 
for (1) any place of public entertainment ; (2) any place of public 
resort. This is the way in which the Municipal Board read the 
rule. They contend that they are empowered to provide for the 
inspection and proper regulation, not merely of any place of .public 
entertainment but also of any place of public resort. The peti- 
tioner, on the other hand, contends that unless it can be shown 
that this strip of land is a place both of public entertainment and 
public resort, the Municipal Board are not empowered to provide 
for its inspection and to charge fees for its use. The question is 
by no means an easy one to decide and we have taken time to con- 
sider our judgement. We wished to find whether there existed any 
precedent which might show how other courts have interpreted 
similar rules. Careful search has been .made and no precedent 
could be found, and we are left to interpret the Act by the ordinary 
rules for interpretation of Acts of this nature. The first considera- 
tion is, whether we may rightly conclude that it was the intention 
of the Legislature to give the municipality powers to provide for 
the inspection and proper regulation of every place of public resort. 
This -^11 include places for worship, such as temples, mosques, 
cathedrals and churches. All these are places of public resort. 
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Tlio .same reasoning may apply to courts of ju-slico and many other 
public buildings to which the public from time (o time ro.sorfc. It; 
seems to us fur from likely that such wius the intention of the 
Legislature. 

Next, bearing in mind that when we interpret ah Act like the 
present, which is an Act encro.'iching on the rights of the subject, 
wo have a right to o.x[)ect (liat the Legislature will manifest its 
intention plainly, if not in oxprc.s.s words, at least by clear impli- 
cation and beyoiifl reasonable doulit [Maxwell'.s Inlorpretalion of 
Statutes, -kh Kdition, page 429, aiul t,-ases citetl ihereinj. On turn- 
ing to the actual words tised we find a number of places mentioned 
as places which may bo in.'^jiccted and n.'gulateil. Each of these 
is divided from the jilace following it by a comma. With the ex- 
ception of “dairies and bakeries," which are lumped in one, cacdi 
place is separately named and falls into a separate category. The 
last category appears to include places of public entertainment 
and resort, and we hold that if it had been the intention of the 
Legislature that places of public resort which aro not places of pub- 
lic entertainment, should bo inspected and properly regulated, the 
two kinds of places would have been separately named. In our 
opinion the word, "public entertainment and resort" cannot be read 
distxdbutively. The one argument that tells against this interpre- 
tation is the collocation of dairies and bakeries in this very same 
section 128 (“/ij (i). But whether this was due to an oversight 
or to some other case, wo need not in this cause consider. 

Furthermore, wo doubt whether it y/as over the intention of 
- the Legislatures in section 128 (k) (i) to provide for the regulation 
of streets. Provisions for regulation of streets occur in other 
parts of the Act, and it seems a forced idea to talk of providing for 
the inspection of a street or the land adjoining the same. 

Finally, we might add, that the word ‘entertainment’ — so far 
as Mr. Murray’s Dictionaiy is any guide— could not properly be 
applied to a street or a patri adjoining a street. 

For all these reasons, we have arrived at the conclusion that the 
rule with the breach of which Imaini is charged was not a rule 
which the Municipal Board of Allahabad was empowered to pass 
under section 128 We, therefore, set aside the conviction 

and direct that the fine, if paid, be refunded. 

Application allowed. 



VOL. XXXY.] ALLAHABAD SERIES. 27 

B’ULL BENCH. 

Before Sir Benry Eichards, Knight, Chief Justice, Mr. Justice Bailer ji and 

Mr. Jtistice Tudball. 

DEBI PRASAD (Dbe'EHDAHt) t>. BHAGWAN DIN and othees 

(Pdainmpeb).* 

Exproprietary tenant— Sale by one of severed co-owners holding sir land of his 
undivided samindari share - Vendor exproprietary tenant of all the co-parceners 
and not merely of his vendees. 

Where the owner of an undivided share in a patii sells his zamindari rights 
and becomes an exproprietary tenant of the sxr land held by him he becomes 
the tenant as regards such land, no^t merely of his vendees but of all the co-sharers 
i in the patti. 

This was an appeal under section 10 of the Letters Patent from 
■ a judgement of a single Judge of the Court. The facts of the 
case appear from the judgement under appeal, which was as 
follows : — 

“ The plaintiffs are the proprietors of a one anna share of patii Ram Dayal. 
The defendants 2 to i owned the remaining 34 annas.share in the same paffi. 
Their right to this share ha s been acquired by defendant No. 1, Debi Prasad, 
Defendants 2 to 4 were in possession of certain plots, some as sir, some as hhud- 
jeasht, and some for a period of less than twelve years. The plaintiffs in this suit 
sought for a declaration, of their right to collect their proportionate share of the 
rent payable by defendants 2 to 4 on the lands in this The courts below 

have decreed the plaintiffs’ suit only in so far as the plots in the possession of 
the defendants 2 to 4 as non-occupancy tenants are concerned. The courts 
below are of opinion that the defendant Debi Prasad, who has acquired the pro- 
prietary rights of defendants 2 to 4, was alone entitled to collect the rent payable 
by defendants 2 to 4, on the land held by them aS ex-proprietary tenants. The 
plaintiffs appealed and an objection also has been filed on behalf of the defend- 
ants. An issue was remitted by this Court to ascertain whether defendant 
No. 1, Debi Prasad, has collected the entire rent from defendants 2 to 4, hitherto, 
or whether' the plaintiffs had been coUeoting their proportionate share of the 
rent payable by these tenants. ' The finding of the court below on this issue is 
that the plaintiffs have been collecting their proportionate share of rent due 
froin defendants 2 to 4 direct. This finding is in favour of the plaintiffs 
appellants. The learned advocate who appears on behalf of the defendants 
supports the view taken by the court below and contends that his clients as 
purchasers of the rights of defendants 2 to '4 are entitled to collect the rent pay- 
able by these defendants on land held by them as ex-proprietary tenants to the 
exclusion of ihe plaintiffs. The right of the plaintiffs to a share in the profits 
is not denied. In my opinion this appeal must succeed. The patii is an undivi- 
ded one. The defendant No. 1 acquired the proprietary rights of defendants 2 
to 4. Thereupon defendants 2 to 4 became the ex-proprietary tenants of the 

*Appeal No, 8 of 1912, under section 10 of the Letters Patent. 
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ontiro body of co-Bbnrera. No [iroviaioa of lav/ baa Icon [loluted out to mo which 
coufera ou dofoudajit No. 1 tho c-xcluaivo right of colleotiug rent from dcfeudonta 
2 to •! in rcjpcct of laud held by them au os-proprictary tenants. No custom or 
contract to that effect has becu pleaded. I allow this appeal, cot aaido tho 
decree of tho courts below and dccrco tho suit for a declaration tluat the 
plaintiff;; arc entitled to recover rent from defendants 2 to i to tho e.xtont of 
their share in respect of all tho land.-! in tho occupation of defendants 2 to 1 as 
tenants. Tho plaintiffs skdl obtain their ccats throughout.” 

The (lofcndaiits ap 2 )eal(.;(l. 

Tho Iloii’blo Dr. iSanUui' fjul andrandit Vishnu Hum iMchta, 
for the appellant. 

Muiwhi Ilaribuns Suhai and Pandit Uma Skunkar Bajpai, 
for the rcapondont-'j. 

PiCiiAltDSj 0. J. and PANEitJi and Tuddall JJ : — Tiii-s ajsjsoal 
arisod out of a auit in which thu plainlilT.s claimed a 
declaration that they wore zamiiidar.s and owners of eno anna out 
of a 4A- anna .share in each of tho plots in dispute which were 
detailed in the plaint and are entitled to realize tho rent 
from thu defomlauts 2 to k Tho facts arc — that one Bam Dayal 
owned a palii called Patti Bam Dayal, the e.^tent of wliieh was 4^ 
annas of the muhal. After his death, in some way wliich it is 
unnecessary to consider, a one anna fractional share tlierein went 
to tho jjlaintitfs and the remaining annas went to the 
defendants 2 to 4. Tho rigiits of tho defendants 2 to 4 have been 
acquired by defendant No. 1, the result of which was that 
defendants 2 to 4 becamo ox-propiuetary tenants of tho sir wliich 
they hold pi’ior to the acquisition of their proprietary rights by 
defendant No. 1. The real question is whether tho defendants 2 to 4 
are, in the events which have happened, tho ex-proprietary tenants 
of the defendant No. 1 or the ex-proprietary tenants of all the 
proprietors in the patti, that is to say, of tho plaintiffs and 
defendant No. 1. This was tho question which came before a 
learned Judge of this Court, from whose judgement this api^eal 
under the Letters Patent has been preferred. The learned Judge 
came to the conclusion that the defendants 2 to 4 were the' 
ex-proprietary tenants of all the proprietors of the paiti, and. 
not of the defendant No. 1 alone. In our opinion this, in view of 
the circumstances of this case, is correct. It seems to us that prior 
to the sale all the co-sharers in the paid were the proprietors of all 
the plots that went to make up the patti, ii’respective of the sir 
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rights of the severaLco-sharers. . For the purpose of distribution 
of profits a hypothetical rent is in a case like the present fixed 
upon the sir land, and all the co-sharers share in this hypothetical 
rent. It is quite, clear that if the proprietary body were the 
proprietors of the.si'r prior to the sale, the particular co-sharer 
who sells his proprietary rights cannot transfer anything more than 
his own share. In other words; he is not entitled to sell the whole 
proprietary title in the land which he held as sir. We think 
it logically follows that as soon as the co-sharer ceases to be 
a co-sharer and becomes an ex-proprietary tenant of his sir, 
he becomes the tenant of all the co-sharers in the pctUi including 
the purchaser of his share. The plaintiffs were therefore entitled 
to share in the rent payable by the defendants 2 to 4. It is to be 
noted that this is not a case where the vendor is really the sole 
owner of the proprietary title in the lands which he holds as sir. 
There are some such cases. We dismiss the appeal with costs. 

Appeal disriissed. 


EEYISIONAL OEIMINAL. 


Before Mr. Justice Muhammad Bafig. 
LANGRIDGE v. ATKINS.* 


Crimhuil Procedure Code, section 179 — Jurisdiction — Place where consequence 
of act ensued — Act No. XL'Y of 1860 (Indian Penal Code J, section 406 — 
Criminal breach of trust. 

Held that the loss caused to the person beneficially entitled to property 
through a criminal breach of trust is a consequence which completes the offence, 
and a prosecution will therefore lie at the place where such loss occurred. 

Queen-Bm^ress v. O'Brien (1) and Emperor v. Mahadeo (2) followed, Babu 
Lai -v. Ghansham Das (3), Oaneshi Lai v, Nand Kishore (4) and Sirdar Meru 
V. Jethabhai Amirbhai (6) distinguished. Nirbhe Bam v. Kallu Bam (6) 
dissented from. 

The facts of this case were briefly as follows. Two persons of 
the names of Atkins and Langridge, both married, lived at Cawn- 
pore. Atkins owned a machine and Langridge, under an agree- 
ment with Atkins, helped Atkins to work it and was remunerated 
- y ^ share in the profits. Atkins fell ill at Cawnpore in 1911 and 


* Oriminal Eevision No. 681 of 1912 from an order of W. F. Kirton, Sessions 
Judge of Cawnpore, dated the 19th of August, 1912. 

2 T T ' t” ^87. 

(3) Weekly Notes. 19,08. p. 115. (6) ( 190 I) 4 0. 0., 376. 
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died there in January 1912, leaving by -will all his property to his 
wife. During his illness Langridge had, with Atldns’ permission, 
taken the machine to some place in Madras to be worked at a fair 
for their common benefit. Langridge neither returned , the 
machine to Mrs. Atkins nor did he account for any profits made 
out of it. Mrs. Atkiiis therefore filed a complaint against Lan- 
gridge in Cawnpore. The present application was to set aside the 
proceedings against Langridge upon the ground that the courts at 
Cawnpore had no jurisdiction. 

Mr. .E. A Jffoiaard, for the applicant. 

Mr. G. Dillon, for the opposite party. 

Babu Lalit Mohan Banerji (for the Assistant Government 
Advocate), for the Crown. 

Muhammad Rafiq, J. — This is an application in revision which 
raises a point of jurisdiction. The applicant, George Langridge, 
contends that the Cantonment Magistrate of Cawnpore has no 
jurisdiction to try him .on a charge under section 406 of the Indian 
Penal Code. According to the case for the prosecution, the appli- 
cant and Atkins, the husband of the opposite party, were in the 
service of the East Indian Railway in 1911, and both resided with 
their wives in Cawnpore. The two men were friends, and they 
decided to improve their prospects by leaving the railway service 
and touring the country with an American machine called the 
“ American Circling Wave.” Atkins supplied the money for the 
machine, and he went with the applicant to Bombay in October, 
1911, and took delivery of it. The applicant was to serve as an 
assistant of Atkins, and was to get part of the profits as his 
remuneration. Atkins remained in Bombay for about three 
months. He fell ill and died there on the 23rd of January, 1912. 
Before his death he executed a will of all bis property in favour of 
his wife, Mrs. Atkins. During his illness he permitted the appli- 
cant to take the machine to some place in Madras to work it ther^ 
during a fair for their mutual benefit. A few days after the death 
of Atkins, the applicant presented an agreement in writing to Mrs. 
Atkins,, for signature, claiming half the machine. Mrs. Atkins 
refused to sign the said agreement and denied the title of the appli- 
cant to^any part of the machine. The applicant then went away 
without returning the machine to Mrs. Atkins or rendering to her 
any account of the profits made before or after the death of her ' 
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husband.' She filed a complaint in the court of the Cantonment 
Magistrate of Cawnpore against the applicant, under section 406 
of the Indian Penal Code. Mrs. Langridge, the wife of the appli- 
cant, also filed . a complaint against him under the maintenance 
section in the earns court. The applicant was arrested on the two 
warrants and taken to'Cawnpore. He objected to the jurisdiction 
of the Cantonment Magistrate to try him on the charge of criminal 
breach of trust on the ground that the offence, if committed at all, 
was committed outside Cawnpore and in fact outside the United 
Provinces. The objection was overruled. The applicant preferred 
a revision to the court of Session which was rejected. He has 
come up in revision to this Court and repeats his objection. It is 
argued by the learned counsel for him that section 179 of the Code 
of Criminal Procedure, under which the Cantonment Magistrate 
appropriates the jurisdiction to himself, and with whom the Judge 
has , agreed, is inapplicable to the present case. The applicant has 
done no criminal act within the jurisdiction of the Cawnpore courts, 
nor has any consequence ensued modifying or completing such act 
within the jurisdiction of those courts. The alleged criminal 
breach of trust was admittedly committed outside Cawnpore ; and 
as under the law the offence was completed as soon as the dishonest 
misappropriation or conversion of the machine or the profits had 
taken place, there was no consequence of the said misappropriation 
left to modify or complete the offence with which the applicant 
stands charged. In support of this contention the following cases are 
cited:'. — Bahu Lai v. Ghansham Das (1), Oaneshi Lai v. Nand 
Kishore (2), Sirdar Meruy. Jethabkai Amirbhai (3) and NirbTie 
BamY. Kallu Bam (4). For Mrs. Atkins it is contended that 
the jurisdiction of a criminal court is determined by the allegations 
made in the complaint filed before -it. In her complaint she 
stated that the applicant was a jnere agent in charge of the 
machine in question, permitted to exhibit it at various places 
for her and her husband's benefit and was bound to return it 
and to account to her for the- profits at her place of residence, 
1. e., at Cawnpore. His failure to do so gives the courts at 
Cawnpore jurisdiction to try him- on her complaint. It is admit- 
ted that the words and of any consequence which has ensued in 

(1) Weekly Notes, 1908, p. 115, (3) (1906) 8 Bom. L. R., 513. 

(2) (1912) I. L. R., 34 All., 487 (4) (1901) 4 0. 0, 876. 
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died there in January 1912, leaving by v,-:’!! all his property to his 
wife. During his illness Laugridge Lad, with Atkias' permissicn, 
taken the machine to some place in Madras to he worke<ia: a fair 
for their common bencii:. L.;neriii:ie neither returned the 
machine to Mrs. Atkins nor (Hu he account for any pronts made 
out of it. hirs. Atkins therefore filed a comnlain: anains: Lon- 
gridge in Cawnpore. The present aiiplication w.as to set aside the 
proceedings against Langridge upon the ground that the courts at 
Cawnpore had no jurisdiction. 

Mr. B. J. Ili icjrJ, for the applicant. 

3Jr. C. Dillon, for the opposite jxirty. 

Babu Lidit Mohan B.inirji (for the Assistant Government 
Advocate), for the Crown. 

Muuahmad Batiq, J. — Tins is an application in revision which 
raises a point of jurisdiction. The applicant, George Lingridge, 
contends that the Cantonment Magistrate of Cawnpore has no 
jurisdiction to try him on a charge under section 403 of the Indian 
Penal Code. Acconling to the case for the prosecution, the appli- 
cant and Atkins, tiie luisband of the opposite party, were in the 
service of the Dts: Indian Bail way in 1911, and both resided with 
their wives in Ca^Ynpore. The two men were friends, and they 
decidal to improve their prospects by leaving the railway service 
and touriutr the counirv with an American machine called the 
“ American Circling: ^Vave.” Atkins sunplied the moaev for the 
machine, and he wen: -with the applicant to Bombay in October, 
1911, :md took delivery of it. The applicant was to serve os an 
assistsuit of Atkins, and was to get p-irt of the profits as his 
remuneration, Atkins rem;viaed in Bombay for about three 
months. He fell ill and died there on the 2ord of January, 1912. 
Before his death he eneeuted a will of all his property in favour of 
Ins wife, Mrs. Atkins. During his illness he psormitted the appli- 
cant to take the machine to some place in Madras to work it there 
durintr a fair for their mutual benefit. A few days after the death 
of AtkinSj the applicant presented an agreement in writing to Mrs. 
Atkins for signature, claiming half the machine. Mrs. Atkins 
refused to sign the- said agreement and denied the title of the appli- 
avnt to any part of the machine. The applicant then went away 
without returning the machine to Mrs. Atkins or rendering to her 
any account of tbe profi,ts made before or after the death of her 
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husband.' She filed a complaint in the court of the Cantonment 
Magistrate of Cawnpore against the applicant, under section 406 
of the Indian Penal Code. Mrs. Langridge, the wife of the appli- 
cant, also -filed a complaint against him under the maintenance 
section in the'same court. The applicant was arrested on the two 
warrants a,nd taken to Cawnpore. He objected to the jurisdiction 
of the Cantonment Magistrate to try him on the charge of criminal 
breach of trust on the ground that the offence, if committed at all, 
was committed outside Cawnpore and in fact outside the United 
Provinces. The objection was overruled. The applicant preferred 
a revision to the court of Session which was rejected. He has 
come up in revision to this Court and repeats his objection. It is 
argued by the learned counsel. for him that section 179 of the Code 
of Criminal Procedure, under which the Cantonment Magistrate 
appropriates the jurisdiction- to himself, and with whom the Judge 
has , agreed, is inapplicable to the present case. The applicant has 
done no criminal act within the jurisdiction of the Cawnpore courts, 
nor has. any consequence ensued modifying or completing such act 
within the jurisdiction of those courts. The alleged criminal 
breach of trust was admittedly committed outside Cawnpore ; and 
asunder the law the offence was completed as soon as the dishonest 
misappropriation or conversion of the machine or the profits had 
taken place, there was no consequence of the said misappropriation 
left to modify or complete the offence with which the applicant , 
stands charged. In support of this contention the following cases are 
cited.: — Bobu Lai v, Ghansharti Das (1), Oaneshi Lai v. Nand 
Kisliore (2), Sirdar Meru v. Jethabkai Amirbhai (3) and Nirbhe 
RamY. Kail'll Ram (4). For Mrs. Atkins it is contended that 
the jurisdiction of a criminal court is determined by the allegations 
made in the complaint filed before it. In her complaint she 
stated that the applicant was a mere agent in charge of the 
machine in question, permitted to exhibit it at various places 
for her and her husband’s benefit and was bound to return it 
and to account to her for th^ profits at her place of residence, 
1* e., at Cawnpore. His failure to do so gives the courts at 
Cawnpore jurisdiction to try him- on her complaint. It is admit- 
ted that the words and of any consequence which has ensued ” in 

(1) Weekly Notes, 1908, p. 115. . (3) (1906) 8 Bom. L. E., 513. 

(2) (1912) I, L. E., 34 All., 487. (4) (1901) 4 0. 0. 876. 
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section 179 of the Code of Criminal Procedure, refer to .a conse- 
quence which completes or modifies the act alleged to be an offence. 
But in criminal breach of trust loss is a necessary consequence and 
completes the offence. The unlawful retention by the applicant of- 
the machine and profits of its exhibition has entailed loss on Mrs. 
Atkins at Cawnpore, and hence the courts at Cawnpore have 
jurisdiction to try him. The learned counsel for Mrs. Atkins relies 
on the following cases in support of his argument : Queen-Em.- 
'press V. O’Briev, (1) and Emperor v. Alahadeo (2). Moreover, it 
is urged that if the applicant’s interpretation of section 179 of the 
Code of Criminal Procedure is allowed, Mrs. Atkins has 
no remedy. She does not know where the machine was. at the time 
of her husband’s death, or at the time she demanded its return, or at 
what places has the applicant exhibited it. In fact, she could not 
for a long time trace the address of the applicant and does not know 
even now where he is concealing the machine. It appears to me 
that both parties are agreed as to the interpretation of section 179 
of the Code of Criminal Procedure. The point of difference bet- 
ween them is whether loss resulting from criminal breach of trust 
can be said to be such a consequence as completes the offence. This 
Court, if I have read the rulings rightly, has always held that loss 
entailed by criminal breach of trust is a consequence that completes 
the offence. The case of Quee'n-Empress v. O’Brien is directly 
in point. To the same effect is the case of Emperor v. Mahadeo'. 
None of the cases cited for the applicant, with the exception 
of the Oudh case, helps him. In the case of Babu Ldl v. Ghan~ 
sham Das (3) Babu Lai was prosecuted for cheating at the instance 
of Ghansham Das, in the court of the Joint Magistrate of Aligarh, 
with regard to the negotiation of certain hundis. It was found 
that as the said hundis were neither negotiated in the district of 
Aligarh, nor was any loss sustained by Ghansham Das on the 
negotiation of those hundis, the Joint Magistrate of Aligarh had 
no jurisdiction to entertain the complaint. The facts of the case 
Ganeshi Lai v. Nand Kishore (4) were, that the complainant had 
his principal shop in Cawnpore and a branch shop at Gauriganj, 
district Sultanpur, in, Oudh. The profits made at the latter shop 
were to be remitted to the principal firm at Cawnpore. The ' 

(1) (1896) I. L. R., 19 AU., 111. (3) Weekly Notes, 1908, p. 115. 

(2) (1910) I. L. E., 32 All , 397. (4) (1912) I. L. E., 34 All., 487J 
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accused misappropriated some money of the branch shop. Tho 
complainant prosecuted himinCawnporoon the charge of embe-/,itle- 
ment. On an objection by the accused it was iseld by ifr. Justico 
Karamat Husain that the Cawnpore court had no jurisdiction. 
The learned Judge came to that conclusion pre.sumal)ly on the 
ground that loss wiis sustained primarily by the branch shop. It 
was for that re:ison that he made a dL>nnction betvi’ecn the case 
before him and that of Quci n-I'Jmpress \\0*Bi'u'n (1). He (li<l not 
differ from the ruling in the caseot O’Brien, nor did he question the 
proposition that in a criminal l)reachof trust loss to tlio victim w.as 
a consequence which completed the ofleuce. In the case of SiriUir 
Meruv. Jethahhai Amirbhai (;2) the complainant was aa'-aultod 
by the accused and his leg broken within the Baroda territory. 
The complainant was taken to a ho.qutal within the British 
territory where he was detained for 57 days, during which period 
be was unable to follow hLs ordinary pursuits. Ho originally filed 
in a British court a complaint against the accused for causing 
him grievous hurt. The accused raised an objection of want of 
jurisdiction. It was held that as the offence of cau.sing grievous 
hurt was complete within the Raroda territory, inasmu<di as the leg 
bad been fractured in that territory, the objection of the swcused 
must prevail. This ctise does not help the applicant at all. It 
is true that the inability of the complainant to follow hi.s ordinary 
pursuits was a coiusequenco of the fracture. But that inability 
did not in that particular case completo or modify the offence of 
the accused. Hadtbelegof the complaiuanL not been broken and bad 
an injury beencamsed wjjicli ncce:sitatcd iliocomplaiiiant's detention 
in a British hospital for twenty days' or ujore, t;.e deci.-.Ion of 
the Bombay High Court would, I presume, i.ave been diff-.r*.nt. 
According lo the dvnzJiioa of : " " 

one’s ordinary purcufi; for iwea:'/ 
the tests of gxievou.: h are, e hch. -.e 
Code. The Oudh ca-e, aa I aa' 
of the applicanr. Hli Oo'-ra 
appears from :ae •• 

Cantonmen: Hajlr.ra'.e of C- - ' >• 
the compkLct a-aifa;-. '-e- 

fails and is re VrVi. ' 
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FULL BENCH. 


Before Sir Henry Richards, Knight, Chief Justice, Mr. Justice Sir George 

Knox, Mr. Justice Banerji, Mr. Justice Tudball and Mr. Justice Chamier. 

KHALIL-UD-DIN AHMAD (PtiiNTiPP) v. BANNI BIBI (Djbpendaht) * ' 
Act No. XVI of 1908 (Indian Registration Act J, sections 31, 32, 52 and 87 — 
Presentation by a person not an authorized agent of the exoputant — Proce- 
dure — Invalid presentation not merely a question of procedure. 

Where a dooument is presented for registration by a person not duly autho- 
rized to present it according to tho law applicablo to registration of documents, 
such presentation is altogether invalid, and its subsequent registration, made 
upon the admission Of tho executant before an oiBcer who had ho jurisdiction to 
accept tho document for registration, is likewise invalid. Mujib-xm-nissa v. 
Abdur Rahim (1) followed. 

This was a suit on a mortgage bond for Es. 7,000, executed by 
one Musammat Banni Bibi, on the 11th of July, 1893, in favour of 
Niaz Bibi. Niaz Bibi transferred her rights to the plaintiff 
appellant, Khalil-ud-din, by a sale deed bearing date the 7tb of 
November, 1896. The bond was taken to the office of the sub-regis- 
trar of pargana and district Bareilly by Muiz-ud-din, the husband of 
Musammat Banni Bibi. The sub-registrar endorsed on it that “ the 
document was presented by Muiz-ud-din on Wednesday the 12th 
July, 1893,” that “ he stated that the Musammat was a, pardanashin 
lady and that the document may be attested from the Musammat at 
her residence by means of a commission,” and that “ as the Musam- 
mat lived within the local limits of the Municipality the document 
may be sent to the departinental sub-registrar of Bareilly for attes- 
tation.” The document was taken to the residence of the lady the 
same evening by the departmental sub-registrar who endorsed on it 
that the document had been attested and that the papers be sent 
back to the sub-registrar of the tahsil Bareilly. It was admitted 
that Muiz-ud-din held no power of attorney from Musammat Banni 
Bibi. The defence to the suit was, inter alia, that the document had 
riot been legally registered, as it had not been presented for regist- 
ration by any authorized person within the meaning of section 32 
of the Registration Act. The Subordinate Judge held that the 
document had not beei^duly registered and dismissed the suit. The 
plaintiff appealed to the Bbgh Court. 

• First Appeal No. 170 of 1911, from a decree of Baij Nath Dag, Offioiat-. 
ing Subordinate Judge of Bareilly, dated the 10th of March, 1911. 

(1) (.1900) I. D. B., 23 AU., 233, 
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Dr. Satish Chandra Banerji (Mr. 2hn4- Ahmad, vrith him), for igu 
the appellant, referred to sections 31, 32, 33 of the Registration “KHArjr..uD^ 
Act, XVI of 1908. Section 32 provided that except in cases Ahmad 
governed by sections 31 and 89, every document ■was to be present- Baxxi Bxbx, 
ed in a particular manner. So in cases coming "within section 31 
it was not necessary to present the document in person. The 
maxim qui facit per alium facit p&r se applied, and an agent 
could present the document. So when an application was to be 
made under section 31, any agent could make it. The question 
was if ‘presentation!’ meant the physical act of handing in the 
document or of tendering the document for registration. There 
were three Privy Council cases on the point. The fii’st was Sah 
Mukhun Lall Panday v. Sah Koondun Lall (1), The observa- 
tions lin this case were explained in the next case of Mohammed 
Ewaz V. Birj Lall (2). There the vendors lived at different places j 
they did not come together for registration, and the question was if 
they could appear separately and register the document. Their 
Lordships held that it could be so registered." It is possible to make 
a distinction, viz. that presentation is the act of the party and regis- 
tration that of the officer, but presentation was for registration and 
the act legally operative and indispensable was that of registration. 

The last Privy Council case was Mujib-un-niasa v. 'Abdur 
Rahim (3). There the principal was dead when the document was 
presented. There was no invocation of the registrar by anyone 
having anything to do with'the deed. Here it was different. The 
_ deed was registered at the instance of the lady before whom the 
document was taken, who identified it, admitted execution and who 
asked for its registration. The decision in 23 Allahabad did 
not affect 'the present case. With the object of satisfying the 
sub-registrar that there was special cause within the meaning 
of section 31, the husband may have taken over and shown the 
document. If he handed it over, that was an act without legal 
effect, and should not be taken into account. Strictly speaking the 
sub-registrar should have returned the document. Instead of 
that he kept it with him and too k it to the lady. The error of 
the sub-registrar was nothing more than a defect in procedure. 

- „ 2 I. A., 210 :\u W. B., 75. (2) (1877) 4 I,' A., 166 ; I. L. R., 

1 All., 466, 

■ ' (3) (1900) ,L L, R., 23 AU.,',233. 


30 


THE INDIAN LAW EEPOETS,. 




[VOL. XXXV. 


1912: 


Ehalil-od- 
DiN Ahmad 
V. 

-Hahhi Bibi. 




All that the • law requires is that the document should he before 
the sub-registrar and be is to be requested to accept it for r,egistra- 
tion. The cases in this court were. Ikbal Beguni v. Sham 
Sunder (1), following another in the same volume, Har Sakai v. 
Ghunni Kuar (2) and JSardei v. Ram, Lai (3). This last was 
considered by the Privy Council in 23 All.,' and the actual decision 
must be considered to be overruled by-it.- Other cases were Wilaiti 
Begam, v. Fazal HusainKhan (4) and Nath Mai v. Abdul Wahid 
Khan (5). It was admitted that the karinda' presenting did not 
possess the required power of attorney. In another’ case — Ram. 
Ghandra Das v , Farzand Mi Khan (6) — there was no evidence 
to show, that he did not.- The only difference between Nath 
Mai’s- case and this was that there the mortgagor was present 
whereas here the lady was not. But what happened in the 
presence of the lady had to be taken into consideration. In». 
Jambui Prasad v. Aftah AH Khan {7)- it was not proved that, 
the. executants were present when the registrar took in the deed' 
and registered it. Another case was Ishri Prasad v. Baijnath 

(8) , where it was held that neither section. 31 nor 89 applied. 
When it is a case under section 31, the law does not require that it 
is any particular kind of agent who should invoke the registrar. 
The observations of Xord HAlsbuey in Quinn v. Lathem 

(9) , show that the observations of the Privy Council in 23 All.' were 
to be restricted to the facts of that particular case. If presenta- 
tion by the husband was at all a presentaition, it should be ignored, 

“ Present,” is used in section 32 in a technical sense, and is not 
merely equivalent to handing in ; what happened subsequently 
satisfied the requirements of law, and if the sub-registrar thought 
that the husband had presented the document and endorsed it to 
that effect, it was merely a defect in his procedure and could be 
cured by section 87. The cases in 4 All. show that the mort- 
gagor is estopped from disputing the validity of the registration. 

Mr. B. E. O'Gonor (Babu Lalit Mohan Banerji with him), for 
the respondent. 


(1) ,a882) I; L. E,, 4, AU;, 384. (5) (1912) I. L. E., 34 All., 355. 

(2) . (1882) I, L. E.,'4 AU., 14. (6) (1912) I. L. E., 84 AU., 253. 

(3) (1889) r. L. B., 11 AU., 318. (7) (1912) I. L. E., 34 AU.. 331. 

( 4 ) - (1912) 9 A, L. J., 148. (8) (1906) 1 L.’ R., 28 AU., 707. 

(9) [1901] A, 0., 495. (506). 
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The facts were not disputed; The two processes were perform- 
ed separately. The husband presented the document to the regist- 
rar, who endorsed that fact on it, and then he went to the lady s 
house to register it. • 

It is true that the lady was an assenting party to the registra- 
tion with full knowledge of what was being done ; but the question 
was if lin the present view of the law the fact that it was not 
properly presented was not fatal to it. There were two essential 
processes incidental to registration, (1) presentation, and there 
had to be a record made of" it ; (2) the registrar having been 
put in motion by a proper presentation he proceeds to the formal 
registration. Going back to the history of registration we have 
Act XX of 1866, consolidating the law of registration. All Acts 
since follow each other closely — those in 1871, 1877 and 1908 — 
both in parts and in the language used. The endorsement of 
presentation is mentioned in all these Acts, and the provisions 
not novel, the conditions are looked upon as essential. 
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Section 31 is in part Y and section 32 in part YI of the Act, In 
part Y are grouped together all the provisions relating to the 
place of registration, and in part YI there are put together provi- 
sions which relate to the mode of registration, and section 31 relates 
to the place of it. Part Y itself is in two parts. The first says 
that only in a proper office can a document be registered. But 
, there is a provision in section 33 itself for cases when the registrar 
goes to the abode of a person- wishing to present a document for 
registration. In the second we have the procedure the registrar 
has to follow. As between tbe first paragraph of section 31 and the 
first part of 32, there is no conflict. In the second part we have the 
persons who are to make the presentation. There are three classes 
of persons. Sections 31 and 32 are not mutually exclusive. Section 
31 contemplates that nothing in' the shape of presentation is to 
take place at the office, if the registrar goes to the abode of 
person wishing to register. It does not alter the formalities. 
The Privy Council lay stress in 23 All. on section 32, a person 
not authorized cannot present. If it were merely a matter of pro- 
cedure it would only authorize the registrar to go to the place 
asked and register the deed. There is a regular series of steps to 
be followed. He must -act in pursuance of the Act. Failure to do 
so 13 not .merely a -defect of procedure. If it was not necessary 
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that pro3ontatioii should bo by tho right person, it would not bo 
necessary to specify tho porsons who could do it. Anybody might 
do it then. What was done could not bo wiped off. Tho cixso in 23 
Allahabad was autliority for tho proposition that registration follow- 
ing on a bad presentation was illegal. Presentation was not defined 
anywhere ; but SCO B'trllc't v. Uhlmcn (1). Besides the person 
who actually went to the lady’s house was only a commissioner and 
tho document could not be presented to him. He acted merely as a 
post office. Tho lady never ciuno before tho sub-registrar at all. 

Dr. Halish Chaniba Bunerji, in reply — (on tho last point). 

This plea w;us never taken before. In any case it was a 
mistake of tho sub-registrar and wivs merely a defect in procedure 
and could bo remedied by .section 87. Tho district registrar had 
sent tho document to the sub-registrar in tho case in Ham Chandrci, 
Baa V. Farzaiid Ali Khan (2) and there it was held to bo duly 
registered. 

If tho sub-registrar sent some one else hero, it was his bond 
fide mistake ; why should tho parties suffer ? 

Kichards, C. J. — This appeal arises out of a suit brought on 
foot of a mortgage, dated the 11th of July, 1893. Various defences 
were pleaded, and amongst other things e.xecution and consideration 
were denied. Tho coiu’t below has found nearly all the issues in 
favour of the plaintiff. It has found that tho bond was duly 
e.xecuted by Musammat Banni Bibi, tho mortgagor, and tliat the 
consideration was duly paid to her. Tho court, however, somewhat 
reluctantly found that the bond had not been duly registered. 
This question of registration was tho question wliich came before 
a Bench of this Court. It appears that on the day on which the 
mortgage purports to have been registered, tho husband of Musam- 
mat Banni Bibi made an application to the sub-registrar of Bareilly 
tahsil. The actual application is not before us but there is endorsed 
on the bond the following note : — • 

“ This document was presented by Muiz-ud-din Ahmad on Wed- 
nesday, the 12th July, 1893, between 8 and 9 a. m., in the office of 
the sub-registrar of pargana and district Bareilly. He stated that 
Musammat Banni Bibi, the executant of the document, wasa jpareZet- 
nashin lady. The document may be attested from the Musammat 
at her residence by means of a commission. As the Musammat 
(J) (1853) 22 L. J, Q. P., N. S., 182, 185. (2) (1912) I. L. R., 31 All., 263. 
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pointed out, that the departmental sub-registrar had no such 
authority* and the question which it was intended to have decided 
by this Bench does not really arise. ■ It seems to me that we have 
now oniy to decide whether or not the '' presentation which was 
made by the husband can, from any point of view, be regarded as a 
good “presentation,” and secondly, whether the’ fact, that the 
registrar received the deed for registration from an unauthorized 
person, is merely a defect of procedure which might be disregarded 
under the provisions of section 87. It seems to me that the “ pre- 
sentation ” by Muiz-ud-din Ahmad was a complete nullity; He 
had no authority whatever to present the document for registration, 
and in my opinion this question is completely covered by the ruling 
of their Lordships of the Privy Council in the case of Mujib~un~ 
nisbCi V. Abclur Rahim (1). I am also of opinion that under no 
circumstances can what subsequently happened at the house be 
deemed a good presentation, because the gentleman who attended 
at the house had no authority to receive the document for registra- 
tion. His authority was confined to ascertaining that the document 
had been duly executed, that is to say, to examining the executant 
under, the provisions of section 38. I would dismiss the appeal. 

Knox, J. — I concur and have nothing further to add. 

Banerji, J. — I also agree in the conclusion at which the learned 
Chief Justice has arrived. In the case decided by the Privy Council 
namely, the case of Mujib-un-nissa v. Abclur RahiTn, their Lord- 
ships observed : — “ It is clear that the power and jurisdiction of the 
registrar only come' into play' when he is invoked by some person 
having a direct relation to the deed. It is for those persons to 
consider whether they will or will not give to the deed the efficacy 
conferred by registration. The registrar could not be -held to 
exerpise the jurisdiction conferred on him if, hearing of the execu-. 
tion of a deed, he got possession of it and registered it, and the 
same objection applies to his proceeding at the instigation of a 
third party, who might be a busybody.” In the present ease the 
document was not presented for registration by a person having a 
direct relation to the deed, and the subsequent admission of execu- 
tion by the executant was before an officer who had no jurisdiction 
to accept the document for regfetration. Therefore there was no. 
presentation to a sub-registrar having jurisdiction, and the 
(1) ' (1900) I. L. R., 23 AU., 233. 
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registration of the document must, according to the ruling of the 1912 

Privy Council, be held to _be invalid.- I. also would dismiss the khakil-'dih 

, Dm Ahmad 

appeal. . . ^ 

Tudball, J. — I fully concur and have nothing further to add. Bakni Bibi. 
ChamieR, J.— I agree with the order proposed by the learned 
Chief Justice. It appears to me that there was neither in fact 
nor in law any “ presentation of the document by any qualified 
person to any person authorized to receive it for registration. 

By the Court. — The order of the Coui't is that the appeal is 
dismissed, but without costs. The objection raised by the respond- 
ent as to costs is also dismissed with costs. 

Appeal dismissed. 


PEIVY COUNCIL. 


EAGHOBIR BINGH (Dependant) v. MOTI KUNWAR (Pdaintipp) and SATI 
SIKGH AND ANOTHEB (Pdaihtifps) V. MOTI KUNWAR (Dependant). 

Two appeals consolidated. 

[On appeal from the High Ooutfc of Judicature at Allahabad.] 

Hindu law — Pariilion — Requisites for parlilioii — Agreavient. to hold property 
in certain specific and defined shares, effect of— Re-union, failure to prove 
as alleged. ■ 

The members of a joint Hindu family came to tho following agreement : — 
“ Now we have already come to terms, and according to tho shares given below we 
have been in possession and enjoyment of our respective shares. As regards it wo 
have with our mutual consent entered into an agreement according to tho terms 
given below. The same share in the property which is in the possession of a 
particular person as given below shall be considered to be the property of that 
very person who is in possession thereof. If any of us brings any suit in the 
Oivil or Revenue Court to the effect that his share is less or ho is a loser, it shall 
be considered to be false in every court. By virtue of this agreement no person 
shall be competent to bring any claim in any court in respect of any portion of 
the property other than the property detailed below.” Then followed a specifi- 
cation of the villages belonging to the family, and tho shares in which those 
villages were thereafter to be held, From that time the property had been 
entered in the Register in accordance with the arrangement contained in tho 
agreement, and the agreement had been acted upon up to the time of suit, 

Held by the Judicial Committee (affirming the decision of the High Court) 
that on the evidence and circumstances of the case, tho agreement was one 
which operated as a partition of shares, and the family thenceforth ceased to be 
joint in accordance with the principle laid down in Appovier v. Rama Subbd 

. * Present .'—Lord Macnaghten, Lord Moulton, Sir John Edge and Mr. 
Ameer Ali, ' 


*p. a. 
1912 

jToveniber, 
1 , 6 , 20 . 
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Aiyan (1) ; BalhisTisn Das v. Bam Nftrain Sahu (2) and Parhati v. Naunihal 
Singh (3). 

There was no re-nnion. That was a question of fact, and there was no 
evidence to show that any of the members of the family re-united, or even 
contemplated re-union. 

Two appeals consolidated from two judgements and decrees 
(24tli November 1908) of tbe High Court at Allahabad, one of 
which reversed a judgement and decree (12bh September 1907) of 
the Subordinate Judge of Mainpuri, and the other affirmed a 
judgement and decree (2nd June 1904) of the Assistant Collector 
of Etawah. 

The facts of the case are, for the purposes of this report, 
stated in the judgement of their Lordships of the Judicial Com- 
mittee. 

The main question for determination in these appeals, was 
whether one Baldeo Singh, the deceased husband of the respondent 
Moti Kunwar, was a member of a Hindu joint family in co-parce- 
nership with the appellants at the time of his death (as contended 
by the appellants), or had become separated prior to his death (as 
contended by the respondent). 

Upon this question depended the title of Moti Kunwar, the 
plaintiff in the suit brought in the court of the Assistant Collector 
of Etawah, the object of which was to recover her share of profits 
of a village named Kanchausi, which was recorded in her name 
The defendants were the present appellants, and the main defence 
was that Moti Kunwar was not a co-sharer, but a Hindu widow in 
a joint family who was only entitled to maintenance. The 
Assistant Collector decided the case on the provisions of the Agra 
Tenancy Act (II of 1901 of the Local Council) section 201, and 
held that the fact that Moti Kunwar’s name was recorded as 
proprietor in the Kevenue papers was sufficient to maintain her 
claim in a Kevenue Court. He accordingly gave her a decree, and 
directed the parties to go to a Civil Court with respect to the 
question of title. 

The appellants consequently brought the other suit in the court 
of the Subordinate Judge of Mainpuri against Moti Kunwar, 
claiming a declaration that they were the owners of the property 

(1) (1866) 11 Moo., L A., 75, 

(2) (1903) I. L. Ri 30 Calc., 738 ; L. E. 30 I A„ 139. 

(3) (1909) I. L. E., 31 All., 412 : L. E. 36 I. A , 71, 
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wrongly recorded in the name of Moti Kunwar, their title being 
that they were the surviving members of the joint family of which 
Baldeo Singh (Moti Kunwar's deceased husband) had been a 
co-parcener. Moti Kunwar contested the suit on the same title 
as she had set up in her own suit. 

The Subordinate Judge deciding in favour of the appellants 
said 

« The question is Vfhether by this agreomanfc Baldeo Singh, and Lalta Singh 
intended a division with Madan Mohan Singh alone, or whether it was their 
intention to divide amongst themselves and also Irom Raghunath Singh and 
Sati Singh. There is strong Qtal and doouinentary oYidonce to show that 
Baldeo Singh, Lalta Singh, Saghunath Singh and Sati Singh remained joint 
after the agreement. Tho former consists of the evidence of (1) relatives, (2) 
respectable persons, big zamindars and raises, and (3) servants, of the family. 
The documentary evidence consists of the admission of Baldeo Singh contained 
in a statement made before the Tabsildar on tho 28th of April 1894, wherein ha 
admits that he had divided from Madan Mohan Singh 11 years ago, but lived 
jointly with Lalta Singh, Raghunath Singh and Sati Singh ; the admission of 
the defendant Moti Kunwar contained in her deposition before tho Tahsildat in 
1896, wherein she^states ; — ‘ I have got my name entered for my aatisfaotioa. AU 
were joint during the life-time of Thakur (hot husband) ; they are all joint 
even now. Lalta Singh and Sati Singh are the owners ; they will be owners 
after mo as they are the owners now. There is no disunion amongst us.* 
The accounts written by Baldeo Singh showed joint colleotions of rent and 
payment of Government revenue as also that tho expenses conneoted with the 
illness and the death of Raghunath Singh and those conneoted with tho funeral 
■ of Baldeo^ Singh and the marriago of hia daughter after his demise wore made 
out of joint funds.” 

Moti Kunwar appealed to the High Court from that decision J 
and Eaghubir Singh appealed from the decision of the Assistant 
Collector of Efcawah. The appeals were heard together by a 
Divisional Bench of the High Court (Sir John Stanley, C. J. and 
Banerji, J.*) which reversed the decree of the Subordinate Judge, 
and affirmed that of the Assistant Collector, on the ground that 
Baldeo Singh had become separated from the joint family in hia 
life-time. 


In the suit in which he was defendant Eaghubir Singh 
obtained special leave of His Majesty in Council to appeal. In 
the suit in which he and Sabi Singh were plaintiffs they appealed 
m the ordinary course. 

On these appeals, 
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Aiyan (1) ; BalMsMn Das v. Bam Nfirain Sahu (2) and Parbati v. Ifaunihal 
Singh (3). 

Thera was no re-union. That was a question of fact, and there was no 
evidence to show that any of the members of the family re-united, or even 
contemplated re-union. 

Two appeals consolidated from two judgements and decrees 
(24th November 1908) of the High Court at Allahabad, one of 
which reversed a judgement and decree (12th September 1907) of 
the Subordinate Judge of Mainpuri, and the other affirmed a 
judgement and decree (2nd June 1904) of the Assistant Collector 
of Etawah. 

The facts of the case are, for the purposes of this report, 
stated in the judgement of their Lordships of the Judicial Com- 
mittee. 

The main question for determination in these appeals, was 
whether one Baldeo Singh, the deceased husband of the respondent 
Moti Kunwar, was a member of a Hindu joint family in co-par ce- 
nership with the appellants at the time of his death (as contended 
by the appellants), or had become separated prior to his death (as 
contended by the respondent). 

Upon this question depended the title of Moti Kunwar, the 
plaintiff in the suit brought in the court of the Assistant Collector 
of Etawah, the object of which was to recover her share of profits 
of a village named Kanchausi, which was recorded in her name 
The defendants were the present appellants, and the main defence 
was that Moti Kunwar was not a co-sharer, but a Hindu widow in 
a joint family who was only entitled to maintenance. The 
Assistant Collector decided the case on the provisions of the Agra 
Tenancy Act (II of 1901 of the Local Council) section 201, and 
held that the fact that Moti Kunwar’s name was recorded as 
proprietor in the Revenue papers was sufficient to maintain her 
claim in a Revenue Court. He accordingly gave her a decree, and 
directed the parties to go to a Civil Court with respect to the 
question of title. ' 

The appellants consequently brought the other suit in the court 
of the Subordinate Judge of Mainpuri against Moti Kunwar, 
claiming a declaration that they were the owners of the property 

(1) (1866) 11 Moo., L A., 75. 

(2) (1903) I. L, E.i 30 Gale., 738 ; L. E. 30 I A., 139. 

(3) (1909) I. L. E., 31 AU., 412 : L. E. 36 I. A , 71, 
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wrongly recorded in the name of Moti Kunwar, their title being 
that they were the surviving members of the joint family of which 
Baldeo Singh (Moti Kunwar’s deceased husband) had been a 
co-parcener. Moti Kunwar contested the suit on the same title 
as she had set up in her own suit. 

The Subordinate Judge deciding in favour of the appellants 
said 

“ The question is whether by this agreement Baldeo Singh and Lalta Singh 
intended a division with Madan Mohan Singh alone, or whether it was their 
intention to divide amongst themselves and also irom Eaghunath Singh and 
Sati Singh. There is strong oral and dooumentary evidence to show that 
Baldeo Singh, Lalta Singh, Raghunath Singh and Sati Singh remained joint 
after the agreement. The former consists of the evidence of (1) relatives, (2) 
respectable persons, big zamindars and raises, and (3) servants, of the family. 
The documentary evidence consists of the admission of Baldeo Singh contained 
in a statement made before the Tahsildar on the 28th of April 1894, wherein he 
admits that he had divided from Madan Mohan Singh 11 years ago, but lived 
jointly with Lalta Singh, Raghunath Singh and Sati Singh ; the admission of 
the defendant Moti Kunwar contained in her deposition before the Tahsildar in 
1896, wherein she^states ; — < I have got my name entered for my satisfaction. All 
were joint during the life-time of Thakur (her husband) ; they are all joint 
even now. Lalta Singh and Sati Singh are the owners ; they will be owners 
after me as they are the owners now. There is no disunion amongst us.* 
The accounts written by Baldeo Singh showed joint coUeotions of rent and 
payment of Government revenue as also that the expenses connected with the 
illness and the death of Raghunath Singh and those connected with the funeral 
■ of Baldeo Singh and the marriage of his daughter after his demise were made 
out of joint funds.” 

Moti Kunwar appealed to the High Court from that decision; 
and Kaghubir Singh appealed from the decision of the Assistant 
Collector of Efcawah. The appeals were heard together by a 
Divisional Bench of the High Court (Sir John Stanley, C. J. and 
Baneeji, J.') which reversed the decree of the Subordinate Judge, 
and affirmed that of the Assistant Collector, on the ground that 
Baldeo Singh had become separated from the joint family in his 
life-time. 

In the suit in which he was defendant Eaghubir Singh 
obtaiued special leave of His Majesty in Council to appeal. In 
the suit in which he and Sabi Singh were plaintiffs they appealed 
m the ordinary course. 

On these appeals. 
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De Gruyther, K, G., and B. Duhe for- the appellants contended 
that the agreement, dated the 10th of October. 1873, was executed to 
effect a separation in estate of Madan Mohan Singh alone, and was 
inoperative as regarded the other members of the family. The 
evidence showed that after the date of the agreement the parties 
to it continued to live as undivided members of a Hindu joints 
family. But even if the agreement did technically operate. as a 
partition of the joint family, the acts, admissions and conduct of 
the parties, it was submitted, established that there was a re-union 
between Baldeo Singh, Lalta Singh and Sati Singh, who after- 
wards lived together as members of a Hindu 'joint family. 
Eeference was made to Mayne’s Hindu law (7th ed.), page 671, 
section 495 : Balkishen Das v. Ram Narain Baku (1) : Evidence 
Act (I of 1872), sections 18 and 45; Rewa Prasad SuJcal y. 
Deo Dutt Ram Sulcal (2) : Qajendar Singh v. Sardar Singh (B); 
and Soolash Kooer v. Kassee Proshad (4) to show that the record- 
ing of the name of a widow, or of a member of a joint family as 
proprietor of a share did not operate as a separation in title ; 
Parbati v. NoMnihal Singh (5) ; Agra Tenancy Act (II of 1901 
of the Local Council) section 201 : and the United Provinces Land 
Revenue Act (III of 1901 of the Local Council) section 144. The 
view taken by the Subordinate Judge (who heard the witnesses 
and could best estimate the value of the evidence given by them) 

was the correct one, and his decision should not have been reversed 



by the High Court. 

Robs, K. G. and G. Gonsidine O’Gorman for the respondent 
contended that it was established by the evidence and by the, 
agreement of 1873, that Baldeo Singh was not a member of the 
joint family at the time of his death, but had become separated 
prior to that event. As to the effect of the agreement they relied 
on the cases of Balkishen Das v. Ram Narain Sahu, and 
Parbati v. Naunihal Singh (5); and Mayne’s Hindu law (7th ed.), 

(1) (1903) I. L. R., 30 Calc., 738 (750) : L R., 30 I. A. ; 139 (150). 

(2) (1899) I. L. R., 27 Calc., 615 (519) ; L. R., 27 I. A., 39 (41). 

(3) (1896) I. L. R., 18 All., 176 (182). 

(4) (1881) I. L. R., 7 .Calo., 369 (371). 

: (6) (1909) L L. R., 31 All,, 412 (425) ; L. R., 36 I. A., 71 (76). - . 
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page 672. The decision of the High Court was right and should 
be upheld. 

Be Griiyther, K. 0., replied. 

1912, NovBTTiheT 2Qih : — The judgement of their Lordships ^vas 
delivered by Lord Macnaghten : — 

These are consolidated appeals from a judgement and two 
decrees of the High Court of Allahabad pronounced in favoui of 
the respondent Musammat Moti Kunwar. 

In the Co\irt of the Assistant Collector of Etawah, Moti 
Kunwar, widow of Baldeo Singh who died in 1895, succeeded in 
making good her claim to arrears in respect of a specific share of 
property which undoubtedly at one time formed part of the joint 
property of an undivided Hindu family to which her husband 
belonged. Thereupon the appellants, who alleged that Baldeo 
Singh was not separated at the time of his death, brought a suit 
in the court of the Subordinate Judge of Mainpuri and obtained 
a declaration that they were the absolute owners of the property 
claimed by Moti Kunwar and that she had no right of ownership 
therein, but merely a right to maintenance. There was an appeal 
to the High Court by Moti Kunwar against the decree of the 
Subordinate Judge and an appeal by the present appellants against 
the order of the Assistant Collector, The two appeals were 
consolidated. The High Court reversed the decree of the Subor- 
dinate Judge and dismissed the suit of the present appellants, as 
well as their appeal against the order of the Assistant Collector. 

The whole controversy depends upon the question whether 
Baldeo Singh was separate in title and interest at the time of his 
death. 


■ In 1871, Madan Mohan Singh, who was a member of the 
undivided family, separated and received his share. For the 
•purpose of this transaction and in settlement of all disputes 
“ relating to the zamindari, the household articles, and the money- 
lending business, &c., ” an agreement was executed on the 19th of 
December 1871 by Baldeo Singh, Lalta Prasad the adopted son 
of a deceased member of the undivided family, and Madan Mohan 
Singh. On the 10th of October 1873 another agreement was 
executed between and by Baldeo Singh, Lalta Prasad and Madan 
ohan Singh, After declaring that the executants along with 
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Raghunath Singh and Sati Prasad were sharers in the villages 
specified below, the agreement proceeded as follows 

“ Now we have already come to terms, and according to the shares given 
below wo have been in possession and enjoyment of our rospeotivo shares. As 
regards it wo have with our mutual consent entered into an ageeement according 
to the terms given below. 

“ The same share in the property which is in the possession of a particular 
person as given below shall be considered to be the property of that very person 
who is in possession thereof. If any of us brings any suit in Oivil or Kevenuo 
Court to the oSaot that his share is loss or he is a loser, it shall be considered to 
be false in every Court. By virtue of this agreement no person shall bo 
competent to bring any claim in any court in respect of any portion of the 
property other than the property detailed below.” 

Then,.,after some provisions which ifc is nob necessary to seb out, 
there followed a specification of the villages belonging to the 
family and the shares in which those villages were thereafter to be 
held. The agreement was registered on the same day. From 
that time the property has been entered in the register in accord- 
ance with the arrangement contained in the agreement. And on 
the death of Baldeo Singh his share was entered in the name of 
his widow, the respondent Moti Kunwar. 

From the terms of the agreement of 1873, the learned Judges 
of the High Court rightly, as it appears to their Lordships, 
“ gather that the members of the family were in separate possession 
of defined shares of the family property before .the date of its 
execution ” and they also gather from it “ that Eaghunath Singh 
as well as Sati Prasad,” who was then a minor, so far as the latter 
could assent to an arrangement, had agreed to the allotment of 
shares specified in the instrument.”' The learned Judges further 
point out that the khewats of two of the villages specified in the 
agreement of 1873, which were in evidence, show that at the close 
of 1872, the entry of names was altered and the names of Lalta 
Prasad, Sati Prasad, Eaghunath Singh, Baldeo Singh and 
Madan Mohan Singh were entered separately in respect of their 
separate specific shares. ' 

As regards the share of Eaghunath, who was not a party to the 
agreement of 1873, the partition appears to have been accepted 
and acted upon by him up to the time of his death, which occurred 
in 1879. On his death the name of his, widow was recorded in 
his place, and she was appointed lambardar of the village which 
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had been allotted to Mm. On her death the names of Baldeo • 
Singh, Lalta Prasad and Sati Prasad were entered m her 
place, not jointly, but in respect of specific shares. 

, Sati Prasad,,as already stated, was a minor at the date of the 
agreement of 1873, hut it appears that on attaining majority he 

made no objection to it. He seems to have recognised the partition 

and acted upon it until Moti Hunwar applied for complete partition 
■ in the Revenue Court. 

The contention on the part of the appellants was (1) that the 
agreement of 1873 was a partition only as regards the share of 
Madan Mohan Singh, and that the other members of the family 
remained joint, or (2) that the other members re-united either 
immediately or shortly afterwards. There seems to be no founda- 
tion for the latter contention, and indeed it was only faintly put 
forward. Re-union is a question of fact, and there is not a scrap 
^ of evidence to show that any members of the family re-united or 

even contemplated re-union. 

In support of their principal contention the appellants put in 
a mass of parol evidence which was contradicted by parol evidence 
■* on the other side. The learned Judges of the High Court thought 

the parol evidence vague, unsatisfactory and inconclusive. 

The High Court also rejected, and in their LordsMps’ opinion 
rightly rejected, a petition of Baldeo Singh himself, in wMch he 
alleged that Raghunath’s widow was entered as owner solely for 
her consolation. This petition was in answer to an application by 
the widow to remove him from the office of sarbarahkar, and is 
' irreconcilable with an earlier petition presented by him, in which 
he distinctly admitted that he paid to the widow the annual profits 
of her share and that the agreement of 1873 had been acted upon. 

The High Court also rejected as unworthy of consideration a 

document wMch was referred to as proving that Moti Kunwar 

herself admitted that the property registered in her name was 

joint family property. This document purports to be a certified 

copy of a certified copy of a deposition made by Moti Kunwar in 

another suit which was not even put to her in cross-examination, 

although she averred that she had never made an admission to that 
effect. 

The High Court also rejected as inconclusive certain accounts 

1 C purported to show that the expenses of the marriage of 
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Baldeo Singh’s daughter and his funeral expenses were paid out 
of joint family property. 

In conclusion the learned Judges say that it was suflScient for 
them that an agreement was committed to writing, which was clear 
and definite in its terms, and they add that that agreement has 
been shown to have been acted upon up to the present time. 

Their Lordships agree in the result at which the HigTi Court 
arrived. Having regard to the agi’eement of 1873, they think that 
the case is concluded by authority. The result is entirely in 
accordance with the principle laid down by this Board in the 
judgement delivered by Lord Westbury in Ap’povier v. Rama 
Suhba Aiyan (1) and in the more recent cases of Ballcishen Das 
' V. Ram Narain Sahu (2) and Parhati v. Naunihal Singh (3). 

Their Lordships will therefore humbly advise H!is Majesty that 
these appeals should be dismissed. 

The appellants will pay the costs of the appeals. 

Appeals dismissed. 

Solicitors for the appellants ; Barrow, Rogers & Nevill. 

Solicitors for the respondent : Banicen, Ford, Ford & Chester. 

J. V. W. 

ABDULLAH KHAN (Defendant) v. BA3HAEAT HUSAIN (Pdaintiff) 

AND ANOTHER APPEAR.' 

Two appeals consolidated. 

[On appeal from the High Court of Judicature at Allahabad.] - 
Mortgage — Bedem^tion — GonstrucHon of mortgage as to the terms of redemp~ 
tioH — Mortgage and lease to mortgagor coiitemporaneously granted — Mortgage exe- 
cuted before Transfer of Property Act (IVoflQQ'i) came into force — Mortga- 
gee's security reduced by portion of property being withdrawn — Section 65(aJ of 
Transfer of Properly Act — Bight of mortgagee to compensation. 

The plaintiff (respondent) mortgaged to the defendant (appellant) certain 
property by a deed, dated the 25th of August 1880, for Es. 70,000 for eight years. 
On the 29th of August (and so practically contemporaneously with the mortgage) 
a lease of the mortgaged property was executed by the mortgageedh favour of the 
mortgagor at an annual rent of Es. 4,200, which represented interest on the mort* 
gage debt at the rate of 6 per cent, per annum. The mortgage contained a clause 
that it is agreed by mutual consent of the parties that the profits of the property 

* Present: — Lord Maonaghten, Lord Moulton, Sir John Edge and Mr. Ameer 
Ali. 

(1) (1866) 11 Moo. I. A., 75. 

; (2) (1903) I. L. E., 30 Calc., 738 ; L. B., 30 I. A., 139. 

(3) (1909) I.L. B„ 31A11., 412; L, B,36I.A., 71. : 
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mortgaged shall belong' to tLe mortgagee in lieu of the - interest on the mort- 
gage money, and I, the mortgagor, shall have no claim for mesne profits. The 
mortgagee also shall have no right to olaim interest on the mortgage money 
advanced by him.” The lease, after reoiting the mortgage, referred to a provision 
in the latter that the mortgagor should be entitled to sell a certain portion of 
the mortgaged property on condition that ho handed over the whole of the pro- 
ceeds of the sale to the mortgagee in payment of the mortgage debt, and provided 
that « under the condition whatever sum of money the mortgagor should 
- pay to the mortgagee in a lump sum should be credited and sot off against the 
rent payable under the lease with interest at 8 annas per cent, per mensem.” 
Subsequently three further charges were tacked on to the mortgage, the latest 
of which was dated the 13th of December 1882. In June 1888, the mortgagor was 
in arrear with his rent and the mortgagee brought a suit against him on which 
the mortgagor gave up possession of the property to the mortgagee. In a suit 
for redemption (the right to redeem not being disputed). Hold that the mortgagee 
was entitled under the terms of the mortgage to appropriate the profits of the 
mortgaged property in lieu of the interest on the mortgage money not paid 
by the mortgagor. Evidence of preliminary negotiations and previous conversa- 
tions were not admissible to contradiot or vary the terms of the mortgage (Evi- 
dence Act, section 92). 

Held also that the mortgage and the lease were both parts of one and the 
same transaction. But there was no inconsistency between the two instruments, 
nor would there have been any inconsistency if the mortgage itself had contain- 
ed a provision for granting a lease on the terms upon which the lease was actu- 
ally granted. 

Held further that the original mortgage having been executed before the 
Transfer of Property Act came into operation, that Act was not applicable, 
notwithstanding that one of the further charges was executed subsequently 
to that date. 'Whatever might be the construotion of section 65fa ) of that Act 
(which was cited in support of the mortgagee’s claim) he was not on the evidence 
and under the circumstances of the present case entitled to compensation for 
any loss or damage occasioned by his security being diminished owing to a por- 
tion of the mortgaged property being successfully claimed from the mortgagor. 

Two consolidated appeals from a judgement and two decrees 
(22nd December, 1908) of the High Court at Allahabad, which 
partly reversed and partly affirmed a judgement and decree ( 22nd 
December, 19C6) of the Court of the Subordinate Judge of Meerut. 

The suit out of which the^present appeals arose was one for 
redemption of a mortgage, in which the right to redeem was not 
disputed, and the main question was whether the appellant, the 
mortgagee, who was in possession of the mortgaged property, 
was entitled to appropriate the profits in lieu of interest under 
the terms of the mortgage deed, and the circumstances under which 
it was executed. 
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The mortgage deed was dated the 25th of August 1880, and by 
it the respondent (plaintiff) in consideration of Es. 70,000 mort- 
gaged a 10 biswa share in mauza Jeola, and a 6 biswa share in 
mauza Tisang for eight years nominally to Masuma Begam (but 
really to her husband Husain Ali Khan) now represented by 
the appellant (defendant). The most important provision of the 
deed, so far as this appeal is concerned was clause 4, which stipu- 
lated that “ it is agreed by mutual consent of the parties to tliis 
document that the profits of the property mortgaged shall belong 
to the aforesaid mortgagee in lieu of interest on the mortgage 
money, and I, the mortgagor, shall have no claim for the mesne 
profits. The mortgagee shall have no right to claim interest 
on the mortgage money advanced, by him." On the 29th of August 
1880, the mortgagee leased the whole of the mortgaged property 
to the plaintiff for the term of the mortgage at a yearly rental 
of Es. 4,200, which represented interest on the mortgage debt at 
the rate of 6 per cent, per annum. 

The lease, after reciting the mortgage, referred to a provision 
in the latter that the mortgagor should be entitled to sell the 
abadi of mauza Jeola, on condition that he handed over the 
whole of the proceeds of the sale to the mortgagee in pa 3 mient of 
the mortgage debt, and provided that under that condition 
“whatever sum of money the mortgagor should pay to the 
mortgagee in a lump sum, it should be credited and set off against 
the rent payable under the lease with interest at 8 annas per cent, 
per mensem.” 

The mortgage and the lease were both registered on the 2nd of 
September 1880. 

On the~24th of November, 1880, the mortgagor borrowed from 
the mortgagee Es. 21,473-8-0 at 12 annas per cent, per mensem in 
order to purchase a 6 anna share in mauza Tisang. That sum was 
tacked on to the original mortgage. That purchase was never 
completed, and the money was attached by one of the judgement- 
debtors of the mortgagor. 

In June, 1881, the mortgagor, being in arrears with payment 
of his rent, gave up possession under bis lease, and the mortgagee 
re-entered into possession under the terms of the original mort- 
gage deed. According to the mortgagor’s case he did this by 
arrangement with the mortgagee, from whom the mortgagor 
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received the following letter After compliments, I beg to inform 
you that as you have according to the mutual agreement entered 
into between us, already presented a petition to t)ie. Revenue 
department, Musammat Masuiha Begam the mortgagee will now 
collect the rents from tenants 'of mauzas Jeola and Tisang herself, 
and after deducting Es. 4,200, the remainder will go in payment 
of the principal and interest of the bond tacked on to the mort- 
gage and the principal of the mortgage. The account begins from 
to-day. Dated the 11th June 1881.” This document was 
neither witnessed not registered and was held by the Subordinate 
Judge to be a forgery. The High Court was of opinion it was 
genuine ; but their Lordships of the Judicial Committee held it to 
be inadmissible on the ground that it was not registered. 

Subsequent to the lease being so determined the mortgagor 
borrowed two further sums from the mortgagee, which were tacked 
on to the original mortgage and made redeemable with it; namely, 
on the 25th of April 1882, Rs. 6,000 repayable with interest at 
10 annas per cent, per mensem, and on the 13th of December 1882, 
Rs. 1,000 repayable with interest at 12 annas per cent, per mensem. 

The appellant was the successor in title of the original mort- 
gagee under a deed of gift, dated the 9th of September 1890, 

The suit was brought on the 30th of June 1906, the plaintiff after 
stating the facts praying that the defendant should be ordered to 
render an account, as from the 11th of June 1881, of the rents and 
profi-ts of the mortgaged property, and that the plaintiff should be 
credited in such account with all moneys received by the defendant ; 
that, subject to any amount which might be found to be due, a decree 
be made in the plaintiff’s favour for possession of the property, and 
that if on adjustment of the account any sum should be found due 
by the defendant, the plaintiff should be granted a decree for it. 

The defendant denied that the oral agreements as alleged were 
entered into and that Husain Ali Jan was any party to the various 
transactions except in his capacity as general attorney for his wife; 
that the terms set out in the deeds were the only terms on which 
the parties agreed to be bound ; that any oral or other agreements 
purporting to qualify the rights and liabilities under the registered 
deeds, had been entered into by Husain Ali Jan without any 
authority and were not binding on the mortgagee, nor could they 


1912 


Abdullah 

Kham 

V. 

Bashaeat 

HusAm. 


1912 


AbDUZ^IiAH 

Khan 

V. 

Babhabat 

Husain. 


52 THE INDIAN LAW EBPORTS, [VOL. XXXV. 

affect the rights of the defendant under those deeds ; that the lease 
was admitted and that the plaintiff gave up possession under it ; 
but it had no connexion ivith nor formed part of the original 
mortgage, but that on the contrary, it was a distinct and separate 
transaction, and had, now it had come to an end, no bearing on the 
rights of the parties, and that at the date the original mortgage 
was made the plaintiff led the mortgagee to believe that he was 
the sole owner of the property mortgaged, but that in collusion 
with his sister he caused her to bring a claim whereby the mort- 
gagee lost possession of a considerable portion of the mortgaged 
property, and the rents and profits which would have accrued 
therefrom. Finally the defendant stated that he had no objection 
to the redemption sued for, on payment of the sums duo under the 
original mortgage and the subsequent amounts tacked on to it, 
which he estimated to amount to Ks. 2,10,954. 

The Subordinate Judge held that the mortgage and the lease 
were to be treated as separate transactions and that no extraneous 
evidence was admissible to prove that the mortgagee was only 
entitled to interest at 6 per cent, per annum under the mortgage deed 
of the 25th of August 1880 ; that there was no agreement that the 
mortgagee would charge interest at 8 annas per cent, per mensem, 
but that the lease money was to be the profit of the mortgagee as 
long as the lease should last; that the rulcka produced in support 
of the agreement made in June 1881, was a forgery ; that if any 
such agreement had been made it would have been binding on the 
mortgagee ; that the mortgagee was aware' that the plaintiff’s 
sister’s share was included in the mortgage and the defendant was 
not entitled to claim any damages by reason of such share having 
been lost ; that all bonds (the principal mortgage bond and the 
three additional bonds) must be liquidated both as to principal and 
interest before redemption ; and that the mortgagee was entitled 
to enjoy and appropriate the entire usufruct of the property 
from July 1881 and onwards, and that he could not be called upon 
to account for the same. 

The decree was consequently partly in favour of the plaintiff 
and partly in favour of the defendant. 

Both parties appealed to the High Court, and the appeals were 
heard by Sir John Stanley, C.J. and Baneeji, J. They were. 
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of opinion “ that the mortgage and the lease must be read together 

as forming one transaction the mortgage was in fact 

usufructuary only ■ in name, and that it was not intended at the 
date of its execution that the mortgagee should go into posses- 
sion or receipt of the rents and profits. It was only when the 
mortgagor failed to pay the rent reserved by the lease that posses- 
sion was taken Eeading the mortgage and the lease 

together we cannot give to the provision in the mortgage deed as 
to the acceptance of profits in lieu of interest its literal meaning. 
The language of this provision must be taken to be controlled by 
the terms of the lease, which provided that during the subsistence 
of the mortgage rent at the rate of Es. 4,200 a year should be pay- 
able .... We think that the mortgage and the lease being 
one transaction the intention of the parties to be deduced from 
them was that the mortgagee if in possession, was to receive 
Es. 4,200 annually as interest out of the rents and profits, and that 
the mortgagor should enjoy the balance. It was never the inten- 
tion of the parties that the mortgagee if he took possession should 
put into his own pockets at least Es. 2,000 a year over and above 
the Es. 4,200.”. 

The appeal of the plaintiff was consequently allowed and that 
of the defendant was dismissed. 

The defendant appealed from both decrees to His Majesty in 
Council. 

On this appeal. 

DeGruyther, K. G., and 0. Considine 0^ Gorman for the 
appellant contended that under the terms of the mortgage deed he 
was entitled to appropriate the whole of the iocome from the mort- 
gaged property in lieu of interest ; and that the respondent was 
not entitled to an account of the income. No oral or other evi- 
dence was admissible to explain the terms of the mortgage deed, 
which were quite clear in favour of the appellant’s contention. The 
mortgage deed and the lease were distinct and separate transac- 
tions, and the High Court, it was submitted, had wrongly held 
that they should be read together as forming one transaction. In 
lany case the lease 'having been determined could now have no 
bearing, on the rights and liabilities of the parties, which must be 
governed solely by the terms of the mortgage deed. The rit/c/ca. 
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dated the llthof June 1881, was not proved and the High Court 
erred in reversing on that point the decision of the Subordinate 
Judge ; hut even if it were proved to be genuine, it was, being an 
unregistered document, not admissible in evidence so as to affect 
immovable property, and had been wrongly admitted by the High 
Court. It was also contended that the appellant was entitled to 
compensation for the loss of income occasioned by the withdrawal 
of the respondent’s sister’s share of the mortgaged property. 
Reference was made to the Evidence Act (I of 1872), section 92 j 
Registration Act (III of 1877) sections 17 and 49 ; and Transfer 
of Property Act (IV of 1882), section 65 (a) which, it was contended, 
was applicable. The decision of the High Court should be reversed, 
and that of the Subordinate Judge (so far as it was not adverse to 
the appellant) should be restored. 

Sir Erie Riehards, K. G., and B, Dube for the. respondent con- 
tended that the mortgage deed and the lease formed together one 
transaction, and that they should be so treated. The evidence 
produced to show what was the real intention of the parties was 
therefore rightly admitted by the High Court in proof of the mode 
in which the rents and profits of the mortgaged property were to be 
dealt with. The appellant had only got possession of the property 
in June 1881. Reference was made to Jawahir Singh v. Someeh- 
war Bat (1) and Balkishen Das v. Legge (2). The ruhka of the 
11th of June 1881, it was submitted, was properly admitted by the 
High Court. Under the circumstances the appellant had no right to 
any compensation for any loss or damage occasioned by the reduc- 
tion of his security owing to a portion of the mortgaged property 
being found not to belong to the mortgagor. The Transfer of Pro- 
perty Act, it was contended, did not apply, the mortgage having 
been executed before that Act came into operation. 

DeQruyther, K, G., replied. 

1912, November 2,Qth : — The judgement of their Lordships was 
delivered by Loed Macnaqhten ; — ^ The respondents in these con- 
solidated appeals are the representatives of the late plaintiff Saiyid 
Basharat Husain, now deceased, who was the owner of valuable 
zamindari property, subject to a mortgage, dated the 25th of 
August 1880, and three further charges tacked to it. ^ The mortgage 
of 1880 and these further charges are now vested in the appellant. 

(1) {1905} I. L. B., 28 AU., 225. (2) (1899) I. L. B„ 22 AU., 149. 
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The controversy in this case arose out of these mortgage 
transactions. The original mortgagee was Husain Ali Khan, who 
made the advances to Basharat Husain, and took the securities in 
the name of his wife, 

Basharat Husain brought a suit for redemption. His right to 
redeem was not disputed. The only question was as to the terms 
and conditions on which the decree for redemption should he made. 

On the part of the appellant it was maintained that the rights 
of the parties must he governed by the provisions of the mortgage 
deed of 1880,. which was duly executed and duly registered. On 
the other hand, the mortgagor contended, (1) that the real intention 
of the parties was to be gathered, not from the mortgage deed, but 
from negotiations and conversations^ alleged to have taken place 
before the mortgage was executed ; and (2) that on the mortgagor 
relinquishing the mortgaged property, which had been leased to 
him immediately after the date of the original mortgage, an agree- 
ment was come to between the mortgagee and the mortgagor as to 
the mode in which the rents and profits of the property were to be 
dealt with. The only evidence produced in support of this alleged 
agreement was a letter or rvJcka, neither registered nor witnessed, 
purporting to be dated the 11th of June 1881, and to be signed by 
the mortgagee (who died in 1886, ten years before the institution 
of the suit). The Subordinate Judge of Meerut, who was the Trial 
Judge, came to the conclusion that the document in question was a 
forgery. The learned Judges of the High Court considered it 
genuine and gave effect to it.' It is not necessary for their Lord- 
ships to determine whether the document is genuine or not. By 
the provisions of the Eegistration Act (Act III of 1877) such a 
document being unregistered is inadmissible in evidence. 

As regards the first contention on the part of the mortgagor, 
which appears to have been argued at great length in the Courts 
below, it seems impossible to support the decision of the High 
Court. It is no more permissible in India than it is in this country 
to contradict or vary the express and unambiguous terms of a 
written instrument by reference to preliminary negotiations or 

previous conversations. The Indian Evidence Act is .clear on the 
point. 

The consideration for the mortgage of 1880, was the sum of 
Its. 70,000. The mortgage was expressed to be for the term of 
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eight years. The niortgngo deed contains the following state- 
ment : — 

•‘It ia agreed by mutual com.outof tho partita tothiadccumout thatthopro- 
fila of tlio properly mortgaged alull b^doiig to tljo afore-ioid mortgageo iu lieu of 
tho intcreatou tho mortgago monuy/aud I. tho me rtgagor, iib-all havouo claim lot 
moano proiitd. Tho morlgagto al.;o ahall have no rigiU to clUm intcreal on tho 
mortgago mouoy advanced by him." 

The mortgagee relietl on ihi.s provLion. Tho learned Judges 
of tho High Court rofu.scd to give it any elTeet, holding that tho 
mortgago was usufructuary only in form, .'uul that tho security 
was intended to bu a siinplo mortgago carrying interest at thcrato 
of 6 per cent, per annum. In coming to this conclusion the learned 
Judges .seem to have been intlucnocd both by tho preliminary 
negotiations to which the mortgagor tuul his witnesses depased, 
and by tho circumstance that by a deed practii-ally contemporano* 
ous with tho mortgage, tho property was leased to tho mortgagor 
for tho period of tho mortgago on very favourable terms at a 
rent "which worked out at G per cent, per annum on tho sum 
.scoured. Tho not profits of tho property in mortgago wore appar- 
ently not less than Bs. 6,000. Tho rent reserved was only 
Rs. 4,200. Favourable a.s tho terms wore, tho mortgagor very 
soon fell into arroar. Tho rnortgageo brought a suit against him, 
and he thou gavo up possession to tho mortgagee. It may bo that 
if tho mortgage deed means what it says, it would have been 
better for him to have fought tho ctiso out. Such is evidently tho 
view of tho High Court. But after all, that is no concern of tho 
Court. It was for tho mortgagor to judge what was tho wisest 
course for him to piu'suo. 

Having regard to tho eagerness of wealthy money-lenders to 
obtain security on zamindari property, and the competition among 
them for a position thought so advantageous, there does not seem 
to be anything strange in the apparently easy terms of tho fii'st 
mortgage transaction between the lender and the borrower. 

Their Lordships agree with the High Court in thinking that tho. 
mortgage and the lease wore parts of one and the same transaction. 
But there is no inconsistency between the two instruments. Nor 
would there have been any inconsistency if the mortgago itself 
had contained a provision for granting a lease on the terms upon 
which the lease was actually granted. 
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One point was raised by the mortgagee before the Subordinate 
Judge on which he failed. It was not dealt with by the learned 
Judges of the High Court because they were against the mortgagee 
on the main question. The point was raised again before this 
Board. It was this : Part of the property expressed to bo mort- 
gaged was withdrawn from the security in consequence of a 
successful claim to it by the mortgagor’s sister. The mortgagee 
claimed damages or compensation for the diminution of his 
security. The Subordinate Judge rejected that claim, being ' of 
opinion that the mortgagee when he took his security was aware 
of the circumstances of the property and the position of the mort- 
gagor’s family. Their Lordships think that the Subordinate 
Judge was right. They consider that the Transfer of Property 
Act, Act IV of 1882, section 65(a), on which reliance was placed 
(whatever the construction of that section may be) can have no 
application to the present case where the mortgage was executed 
before the date of the Act, though one of the further charges was 
subsequent to it. 

Their Lordships will humbly advise His Majesty that the 
appeals should be allowed, the orders of the High Court discharged 
with costs (any costs paid thereunder being repaid), and the order 
of the Subordinate Judge restored. 

The respondents will pay the costs of the appeals. 

Appeals allowed* 

Solicitors for the appellant : — Ranicen, Ford, Ford & Chester, 

Solicitors for the respondent : — Barrow, Rogers & Nevill. 

J. V. W. 
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Before Mr. Justice Muhammad Eafiq_. 

EMPEROR V. RA'M PRASAD and ANOTnER.* 

Act No. XLV of ISOO (Indian Penal Code J , section 109 —Sanction to prosecute — 
Prosecution lascd pn alleged false declaration— Declaration inadmissible in 
evidenoe. 

A ^eolaratioDj boforo it can bo maclo the foundation of a prosecution under 
section 199 of tho Indian Ponal Code, must be ono which is admissible in evi- 
dence, and whioh tho court boforo which it is filed is bound or authorized by law 
to receive in evidence. 

The facts of this case were as follows : — 

On the 19th of February, 1912, three complaints were filed in 
the court of the City Magistrate of Cawnpore, namely, (1) Musam- 
mat Rupia v. Ram Dial and Ram Sahai, (2) Ram Dial v. Gauri 
Shankar, (3) Ram Sahai v. Gauri Shankar. The learned City 
Magistrate transferred the three complaints to a Bench of Honor- 
ary Magistrates, composed of Nawab Khakan Husain and Pandit 
Kundan Lai, for disposal. There were several postponements 
during the trial of the three cases, and on the 21st of May, 1912, 
charge sheets Avere framed. On the 31st of May, 1912, three appli- 
cations were filed in the court of District Magistrate of Cawnpore, 
■by Ram Sahai and Ram Dial, for the transfer of the three cases 
from the Bench of the Honorary Magistrates to some other court. 
The 'applicants for transfer made certain allegations against the 
Honorary Magistrates. The three applications were accompanied 
by three declarations, the latter being made by Ram Prasad, 
Puttan Lai and Ala Bakhsh. The three declarations were not 
sworn to before any officer of a court. The District Magistrate 
called upon the Honorary Magistrates for an explanation, which 
was submitted on the 26th of June, 1912. On the 29th of June, 
1912, an order of the transfer of the three cases to the court of the 
City Magistrate was made. On the 1st of July, 1912, the opposite 
party, namely, Musammat Rupia and Gauri Shankar, objected to 
the order of transfer on the ground that no notice of the application 
for transfer had been given to them. The District Magistrate can- 
celled his order of the 29th of June, 1912, and fixed the 6th of July, 
1912, for the hearing and disposal of the transfer applications. On 


• Criminal Revision No. 681 of 1912 against an order of H. Bomford, District 
Magistrate of Cawnpore, dated the 30th of July, 1912. 
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that date some oral evidence was recorded by the District Magis- 
trate and an order of transfer was made. Oh the 15 th of July, 
1912, Pandit Kundan Lai and Nawab Khakan Husain, the Honorary 
Magistrates, addressed a letter to the District Magistrate, 
denying the allegations contained in the three declarations of Pam 
Prasad, Puttan Lai and Ala Bakhsh, and submitting their own 
affidavits contradicting the said declarations. After hearing the 
parties concerned the learned District Magistrate sanctioned the 
■prosecution of Pam Prasad, Puttan Lai and Ala .Bakhsh, under 
section 199 of the Indian Penal Code. Against this order Pam 
' Prasad applied in revision tp the High Court. 

Mr. G. Dillon (with Mr. F. Wallach), for the applicants. 

Babu Satya Chandra Muherji, for the opposite parties. 

Muhammad Pafiq, J.— -This is an application in revision, 
praying that the order of the' District Magistrate of Cawnpore, 
dated the 30th of July, 1912, sanctioning the prosecution of the 
applicants under section 199 of the Indian Penal Code be set aside. 
The circumstances which led to the grant of the sanction are as 
follows -On the 19th of February, 1912, three complaints were 
- filed in the court of the City Magistrate of Cawnpore, namely, (1) 
Musammat Pupia v. Ram Dial and Pam Sahai, (2) Pam Dial 
V. Garni Shankar, (3) Pam Sahai v. Gauri Shankar, The learned 
City Magistrate transferred the three complaints to a Bench 
of Honorary Magistrates, composed of Nawab Khakan Husain and 
Pandit Kundan Lai, for disposal. There were several postpone- 
ments during the trial of the three cases, and on the 21st of May, 
1912, charge sheets were framed. On the 31st of May, 1912j three 
applications were filed in the court of District Magistrate of Cawn- 
pore,' by Ram Sahai and Ram Dial, for the transfer of the three 
cases from the Bench of the Honorary Magistrates to some other 
court. The applicants for transfer made certain allegations against 
the Honorary Magistrates. The three applications were accom- 
paniedby three declarations, the latter being made by Ram Prasad, 
Puttan Lai and Ala Bakhsh. The three declarations were not 
sworn to before any officer of a court. The. District Magistrate 
called upon the Honorary Magistrates for an explanation, which was 
^ submitted ondhe 26th of June, 1912. On the 29th of June, 1912, -an 
order. for the transfer of the three cases to . the. court of City 
Magistrate was made. On the 1st of July, 1912, the opposite party, 
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namely, Mnsammat llupia and Qauri Siiankar, objected to the order 
of transfer on the ground that no notii:o of the application for 
transfer had been given to tlioin. Tliu District Magistrate cancelled 
his order of the 2yth of Juno, 1912, and fixed the Gtli of July, 1912, 
for the hearing and disposal of the transfer applications. On tluib 
date some oral evidence wius recorded by the District ^Magistrate and 
an order of transfer was made. On the lotlj of July, 1912, Pandit 
Kundan Lai and Nawab Khakan Husain, the Honorary 3Iagistrates, 
addressed a letter to the District Magistrate, denying the allega- 
tions contained in the three declarations of Ham Prasad, Puttan 
Lai and Ala Bakhsh, and submitting their own allidavits contra- 
dicting the said declarations. After hearing the parties concerned 
the learned District Magistrate sanctioned the prosecution of Earn 
Prasad, Puttan Lai and Ala Bakhsh, under section 199 of the Indian 
Penal Code. It is against this order that the applicant, Bam 
Prasad, has filed the present apifiication. It is contended by liis 
learned counsel that the order of the learned District Magistrate is 
uZtra u ires; that no valid ground for granting the sanction has 
been made out, and that no offence under section 199 of the Indian 
Penal Code has been committed by the applicant. I shall take up 
the last objection first. It is admitted by the applicant for the 
purposes of this application that a declaration was filed by liim in 
the court of the District Magistrate with his application for trans- 
fer. It is, however, argued that the declaration was not one which 
the District Magistrate was bound or authorized by law to receive 
in evidence and to act upon it, and indeed he did not consider it 
evidence, for he examined some witness on the basis of whose state- 
•ments an order of transfer was made. Therefore, if the declara- 
tion in question contained any false statement, no offence under 
section 199 of the Indian Penal Code has been committed. In 
support of this contention the following cases have been cited (1) 
In the niaUer of the ‘petition of Iswar CImnder Ouho and others 
(1), Ahdul Majid v. Krishna Lai Nag (2), Ghandi Fershad 
V. Ahdur Rahman (3). I think that the contention for the appli- 
cant must prevail. A declaration, before it can be made the foun- 
dation of a prosecution under section 199 of the Indian Penal Code, 
must be one which is admissible in evidence, and which the court 

(1887) I, L. B., li Oalo., 653. (2) (1893) I. D. K., 20 Oalo., 72i. 

(3) (1894) I. L. B., 22. Oalo,, 131. 
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befoi’B whicli it is filsd is bound, or autborizod by law to rscoivo in 
evidence. The suggestion that there is no prohibition against the 
reception of such declaration in evidence does not render it admis- 
sible or the declarant amenable to the provision of section 199 of 
the Indian Penal Code. It is not pointed out for the opposite party 
that the declaration filed by Pam Prasad was one which under the 
Criminal Procedure Code, or any other laAV, the court before which 
the proceedings were pending was bound or authorized to receive 
in evidence. I therefore hold that the sanction granted by the 
learned District Magistrate for the prosecution of the applicant 
under section 199 of Indian Penal Code , cannot be upheld. It is 
unnecessary to discuss the other objections taken on behalf of the 
applicant. I, therefore, set aside the order of the learned District 
Magistrate, dated the 30th July, 1912, as against Ram Prasad. 

Application allowed. 


Before Mr, Jiislico Muhammad Bafig. 

GIGA V. MUHAMMAD AMIN* 

Act No. XIII of 1859 (Workman's Breach of Contract Act) — Procedure — Special 
procedure under the Act not applicable to ordinary loans between master and 
workman. 

Meld that the special procedure provided bj Act No, XIII of 1859 for the 
recovery of money advanced in the circumstances therein, described is not appli- 
cable where money is advanced to a workman, not for the purpose of assisting 
him to complete a specific piece of work, but as an ordinary loan to bo repaid out 
of the workman’s wages. In the matter of Anusoori Sanyasi referred to. 

The applicant Giga, having employed one Muhammad Amin to 
work at his shop, lent Muhammad Amin some money under an 
agreement by which the loan was to be repaid out of Muhammad 
Amin’s wages. Before, however, the loan was repaid, Muhammad 
Amin left the service of Giga. Giga thereupon filed a complaint 
against Muhammad Amin under Act No. XIII of 1859 in the court 
of the Cantonment Magistrate of Cawnpore. The Magistrate 
referred the matter in dispute to arbitration. The majority of the 
arbitrators filed an award decreeing the sum of Rs. 51-4 to Giga, 
and that sum was paid. Giga, however, applied in revision to the 
Sessions Judge to set aside the order of the Cantonment Magistrate, 
and failing there, made a further application to the High Court. 

* Criminal Revision No. 732 of 1912 from an order of W. H. Kir ton, Sossiona 
Judge of Cawnpore, dated the 7th of September, 1912. 

(1) (1904) I. L R., 28 Mad., 37. 
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namely, Miisamniat Rupia and Gauri Shankar, objected to the order 
of transfer on tho ground that no notice of the application for 
transfer had been given to them. Tho District I^Iagistrato cancelled 
his order of the 20bh of June, 1912, and fixed tho Gih of July, 1912, 
for tho hearing and disposal of tho transfer applications. On that 
date some oral evidence was recorded by the District illagistrato and 
an order of transfer was made. On tlio lotli of July, 1912, Pandit 
Kundan Lai and Nawab Khakan Husain, the Honorary Magistrates, 
addi'essed a letter to tho District Magistrate, denying tho allega- 
tions contained in tho three declarations of Ram Prasad, Puttan 
Lai and Ala Bakhsh, and submitting their own aflidavits contra- 
dicting tho said declarations. After heoidng tho parties concerned 
tho learned District Magistrate .sanctioned tho prosecution of Ram 
Prasad, Puttan Lai and Ala BakJish, under section 199 of tho Inch’an 
Penal Code. It is against this order that tho applicant, Ram 
Prasad, has filed the present application. It is contended by his 
learned counsel that tho order of tho learned District Magistrate is 
ultra vires; that no valid ground for granting tho sanction has 
been, made out, and that no ofienco under section 199 of the Indian 
Penal Code has been committed by the applicant. I shall take up 
the last objection first. It is admitted by the applicant for the 
purposes of this application that a declaration Avas filed by him in 
the court of the District Magistrate Avith his application for trans- 
fer. It is, hoAVover, argued that the declaration Avas not one Avhich 
the District Magistrate Avas bound or authorized by law to receive 
in evidence and to act upon it, and indeed he did not consider it 
evidence, for he examined some Avitness on the basis of Avhose state- 
•ments an order of transfer Avas made. Therefore, if the declara- 
tion in question contained any false statement, no offence under 
section 199 of the Indian Penal Code has been committed. In 
support of this contention the following cases have been cited : — (1) 
In the matter of the petition of Iswar Chunder Guho and others 
(1), Abdul Majid v. Krishna Lai Nag (2), Ghandi Fershad 
V. Abdur Rahman (3). I think that the contention for the appli- 
cant must prevail. A declaration, before it can be made the foun- 
dation of a prosecution under section 199 of the Indian Penal Code, 
must be one which is admissible in evidence, and which the court 

(1887) I, L. B., 14 Oalo., 663. (2) (1893) I. L. K., 20 Oalo., 724. 

(3) (1894) I. L. B., 22. Oalo., 131. 
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which it is filed is bound or authorized by law to receive in 
;e. The suggestion that there is no prohibition against the 
on of such declaration in . evidence does not render it admis- 
)r the declarant amenable to the provision of section 199 of 
lian Penal Code. It is not pointed out for the opposite party 
e declaration filed by Bam Prasad was one which under the 
lal Procedure Code, or any other law, the court before which 
)ceedings were pending was bound or authorized to receive 
dence. I therefore hold that the sanction granted by the 
i District Magistrate for the prosecution of the applicant 
section 199 of Indian Penal Code , cannot be upheld. It is 
Bssary to discuss the other objections taken on behalf of the 
ant. I, therefore, set aside the order of the learned District 
trate, dated the 30th July, 1912, as against Bam Prasad. 

Application allowed. 


Before Mr, Justice Muhammad 
GIGA Y. MUHAMMAD AMiH* 

0 . XIII of 1859 (WorTcman's Breach of Contract Act ) — Procedure — Special 
rocedure under the Act not a;p^licable to ordinary loans between master and 
orkman, '' 

Md that the special procedure provided by Act No. Xin of 1859 for the 
ry of money advanced in the circumstances therein^described is not appli* 
where money is advanced to a workman, not for the purpose of assisting 

0 complete a specific piece of work, but as an ordinary loan to be repaid out 

1 workman’s wages. In the matter of AntfSoori Sanyasi referred to. 

he applicant Giga, having employed one Muhammad Amin to 
. at his shop, lent Muhammad Amin some money under an 
jment by which the loan was to be repaid out of Muhammad 
I’s wages. Before, however, the loan was repaid, Muhammad 
1 left the service of Giga. Giga thereupon filed a complaint 
ist Muhammad Amin under Act No. XIII of 1859 in the court 
le Cantonment Magistrate of Cawnpore. The Magistrate 
red the matter in dispute to arbitration. The majority of the 
irators filed an award decreeing the sum of Es. 51-4 to Giga, 
that sum was paid. Giga, however, applied in revision to the 
ons Judge to set aside the order of the Cantonment Magistrate, 
failing there, made a further application to the High Court. 

^ Criminal Revision No. 732 of 1912 from an order of W. F. Kirton, Sessions 
59 ofOawnpore, dated tboTtb of September, 1912. 

(1) (1904) I. L R., 28 Mad., 37. 
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Mr. E. M. Hoiuarcl (for whom Babii Satya Ghandra Mukerji), 
for tho applicant. 

Tho Assistant Government Advocate (Mr. R. Malcomson) and 
Mr. W. K. ForUr, for tho opposite party. 

Muhammad Hai-tq, J. — This is an application in revision by 
one Giga, praying that tho order of tho learned Cantonment Magis- 
trate, dated tho 23rd of July, 1912, bo set lusido. It appears that 
Giga had employed Muhammad Amin, the opposite party, to work 
at tho shop of tho former. Muhammad Amin took a loan from the 
applicant for which ho gave an agreement. Before the loan had 
been paid off, Muhammad Amin loft tho service of Giga. The 
latter filed a complaint under Act XIII of 1859, in the court of the 
Cantonment Magistrate, for tho recovery of tho loan or foran order 
directing Muhammad Amin to return to work. The learned Magis- 
trate referred tho matter to arbitration. Tho majority of the 
arbitrators filed an award decreeing Bs. 51-4-0, to Giga, the appli- 
cant. That sum, I understand, has been paid. It is contended for 
the applicant that the learned Magistrate had no jurisdiction to 
delegate his powers under Act XIII of 1859, to arbitrators. I find 
that the objection taken by the applicant need not be considered as 
his application must fail on another ground. The loans that can be 
recovered under Act XIII of 1859 are the loans which are advanced 
by employers to their workmen for doing specific work. In the 
present case it is admitted that the money advanced to Muhammad 
Amin was not advanced for doing any particular work. Whatever 
work he was doing at the time that he took the loan had been 
finished and nothing of it remained to be done. Under these 
circumstances the applicant’s petition to the learned Magistrate 
could not be entertained ; see In the matter of Annsoori Sanyasi 
(1). The application fails and is rejected. 

Application rejected. 

(1) (1901) I. L. E., 28 Mad., 37. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Sir George Knox and Mr. Justice Muhammad Bajig. 

EMPEBOR V. BADRI PRASAD .« 

Jurisdiction — Practice — Evidence in criminal case recorded by Assistant Sessiotis 
Judge— Judgement ggronounced by Sessions Judge without reJicaring the 
evidence. 

'Where a Sessions Judge decided a case upon evidence taken, not before him, 

but before an Assistant Sessions iJudge, it was held that the Sessions Judge s 
judgement was ultra vires and a fresh trial was ^ordered. 

In this case the applicant Badri Prasad was committed to the 
Court o£ Session at Mainpuri on charges under sections 46T and 
471 of the Indian Penal Code. The case was transferred to the 
Assistant Sessions Judge. The Assistant Sessions Judge recorded 
the evidence in the case; hut did not proceed to judgement, 
on the ground that one of the issues in the case was at the same 
time awaiting decision under appeal in the court of the District 
Judge. After some interval the case was taken up by the Sessions 
Judge, who did not hear .the evidence at all, but proceeded to judge* 
ment upon the evidence recorded by the Assistant Sessions Judge, 
and convicted the accused. Badri Prasad thereupon appealed to 
the High Court, contending, inter alia, that the judgement of the 
Sessions Judge was in the circumstances passed without jurisdic- 
tion. 

Babu Satya Chandra Mukerji, for the appellant. 

The Assistant Government Advocate (Mr. R, Malconison), for 
the Crown. 

Knox and Muhammad Eafiq, J. J. Badri Prasad has been 
convicted of an offence under section 471 of the Indian Penal Code 
and sentenced to a term of rigorous imprisonment and payment of a 
fine. He has appealed. We do not go into the facts of the case in 
view of the order which we propose to make. There has been 
unfortunately in the trial an irregularity which compels ns to set it 
aside and to order a new trial. Badri Prasad was committed to 
the court of sessions at Mainpuri. The case was transferred by the 
court of sessions to the court of an Assistant Sessions Judge. 
The Assistant Sessions Judge heard the case so far as the evidence 

* Crmunal Appeal No. 44U of 1912 from aa order of E. C. AUen, Sessions Judge 
Of Mampmi, dated tbe 23rd of May, 1912. 


1912 

October, 24. 



64 


THE INDIAN LAW EEPORTS, 


[VOL. XXXV. 


1912 


Empbeor 

V. 

Badri 

Prasad. 


was concerned; but did not proceed to judgement, on the ground that 
one of the issues in the case was at the same time awaiting decision 
under appeal in the court of the District Judge, and we are told 
that the case remained pending for a year, when it was taken by 
the Court of Sessions at Mainpuri sitting at Etawah. The learned 
Sessions Judge did not hear the evidence at all, bub proceeded to 
judgement upon the evidence recorded by the Assistant Sessions 
Judge. He had no jurisdiction to do this. The judgement and sen- 
tenc&are a judgement and sentence passed without jurisdiction and 
must be set aside. We notice what is apparently a mistake of law 
into which the learned Sessions Judge has fallen. He says that it is 
settled law that in such a case the accused cannot be convicted at one 
and the same time of forging a document and using that document 
as forged and the charges under sections 467 and 471 must, therefore, 
be regarded as alternative. We know of no authority to this effect 
and none has been pointed out to us.* It must be distinctly under- 
stood that we pronounce no opinion whatever upon the evidence 
relating to either of these charges. Moreover, we wish to point 
out that it is most inexpedient for a sessions trial to be adjourned. 
The intention of the Code is that a trial before a court of sessions 
should proceed and be dealt with continuously from its inception to 
its finish. Occasions may arise when it is necessary to grant 
adjournments, but such adjournments should be granted only on the 
strongest possible ground and for the shortest possible period. 
With these remarks we allow the appeal so far that we set aside 
the conviction and sentence and send back the case for trial before 
the Court of Sessions at Fatehgarh. 

Record returned, 

* [But see Queen-Emjpress v. TJmrao Lai, I. L. E., 23 All , 84. Ed.] 
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APPELLATE CIVIL. 

Before Mr. Justice Tudball and Mr. Justice Muhammad Bafig_. 

MUNSHI LAL Aim ahotheb (Judgement-debiohs) v. RAM NARAIN (Auction 
- • PUECHAaBB).* 

Ciml Procedure Code,imQ, order XXI, rules 84,89, 92--Execution of decree— Sale 
of immovaile property — Acceptance of final bid deferred — Application, to set' 
aside sole— Limitation,. 

Eeld that a sale of immovable property in execution of a decree is not com- 
plete. imtil the sale officer has accepted the final bid and the purchaser has paid 
in the deposit of 25 per cent, of the purchase money rec[uired by rule 84 of order 
XXI of the Code oi Civil Procedure, 1908. The period of thirty days prescribed by 
rule 92 will not, therefore, begin to run against a person applying under rule 89 
if for any reason the final bid remains for a time unaccepted by the sale officer. 

The facts of this case are fully stated in the judgement of the 
Court. 

Mr. M, L. Agarwala, for the appellants. 

Babu Jogindro Nath Ghaudhri and Babu 8arat Chandra 
Chaudhri, for the respondent. 

• > Tudball and Muhammad Rafiq, J. J. The circumstances out 
of which' the present appeal has arisen are as follows Certain 
property was put up for sale in execution of two decrees, one of 
which was for Rs. 11,521 and the other was for Rs. 2,521. 
Apparently, when the decrees were sent to the Collector for execu*. 
tion, there was an error in the ruhkar sent and Rs. 1,521 was 
shown as the amount due under the one decree instead of Rs. 11,521. 
The property was duly notified for sale, and on the 22nd of August 
it was put up for sale. Ram Narain was the highest bidder and 
offered Rs. 6,400. The sale officer, as his order of the 22nd of August 
shows, seeing that the total ^amount apparently due under the decrees 
was Rs. 3,673, was of opinion that it was unnecessary to sell the 
whole of this property, and made ]ip his mind to sell it in two lots 
of one-half each.- It is equally clear from his order of the same 
date that the decree-holder at once informed him that the amount 
due under the one decree was Rs. 11,521 and not Rs. 1,521. The 
sale officer made up his mind to verify this statement from the civil 
com;t, and in his order of the 22nd of August, he distinctly states 
that he does not conclude the sale — “ ehhtetam-i-mla<ni manzur 
nahin Ida ja saJcta^—and he postponed the matter till he received 

_ * First Appeal No. 47 of 1912 from an, order of Muhammad Husain, First 

Additional Suhordmate Judge of Meerut, dated the 20th of January, 1912. 
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information. On tho 28th of August ho received information that the 
correct amount duo under the decree was. Rs. 11,521. He accord- 
ingly noted this in his order, which distinctly states that he con- 
cludes the sale as it is unnecessary to sell the property afresh in 
two lots. On that same date he received from Ram Naraih the 
one-fourth deposit which it is necessary to malco under order XXI, 
rule 84, of the Code of Civil Procedure. On the 23rd of September, 
on an ex parte application, the civil court confirmed the sale. From 
the 24th of September till the 26th of October the court closed for 
vacation. On tho 2Gth of October the judgement-debtor deposited 
the amount of tho decree pUiAi 5 per cent, of tho purchase money as 
requii'ed under order XXI, rule 89, and ho asked that tho sale 
should be set aside. Tho leaimed Subordinate Judge refused to set 
aside tho sale, being of opinion that it was impossible for him to do 
so after he had once confirmed tho sale. The judgement-debtor 
comes here in appeal, and it is urged, we must admit, with consider- 
able force that tho auction sale was not concluded until the 28th of 
August; that the deposit made on the 26th of October was a deposit 
made within time, i.e., within tliirty days of the sale, omitting the 
vacation, and that tho learned Subordinate Judge was not debarred 
from setting aside the sale merely because he had, on the 23rd of 
September, by an ex parte order, confirmed it. It is contended on 
behalf of tho respondent that the sale in the present instance took 
place on the 22nd of August, and that if the judgement-debtor wished 
to make a deposit, he was bound to do so before the 22nd of Sep- 
tember. In our opinion, in view of what took place on the 22nd of 
August and the lengthy order passed by the sale officer on that 
date, and the action that he took in the meantime, and his order of 
the 28th of August, it is quite clear that the sale was not concluded 
until August the 28th. We cannot accept the contention that 
directly a bid is made the sale is concluded. In his order of 22nd 
August the sale officer distinctly and in very clear language stated 
that he did not conclude the sale ; that the final bid was not there, 
and that it was his intention to split up the property into lots and 
put up the same afresh. Under order XXI, rule 84, a person who 
is declared to be the purchaser at a sale has immediately after such 
declaration to make a deposit of 25 per cent, on the amount of his 
purchase money to the officer conducting the sale. It is, therefore, 
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Before Mr. Justice Sir Harry Griffin and Mr. Justice Chamier. 
MASIH-UD-DIN (Plainiifp) v. BALLABH DAS ahd othbbs (Depbndahts).* 
Muhammadan law — Waqf—Suhseqtient failure of title of wagif— Eight of muta- 
walli to sue on indemnity bond executed in favour of wagif as ^purchaser — 
Eight of plaintiff to shift basis of claim during suit— Practice. 

, A. purchased a village, the vendors giving hina an indemnity bond in case he 
should be dispossessed. A. then made a wagf of the property purchased, naming 
himself as mutawalli and after him his son M. A. lost the property as the result 
of a suit, and subsequently (A meanwhile having died) M. sued as mutawalli to 
enforce the terms of the indemnity bond. Held that the waqf was invahd, and 
that M. could not bo permitted to change the character of the suit by claiming 
as one of the heirs of A. 

Per Ohamieb, J : — Even if the waqf was valid, the mutawalli was not 
' entitled to maintain the suit in the absence of a transfer to him as such of the 
•- vendee’s rights under the indemnity bond. 

. The facts of this case were as follows : — 

By a sale deed, dated the 12th of November, 1889, Seth Kishan 
Chand and. Gokul Chand sold the village Lasra to Shaikh 
. Abdullah, and on the same date they executed ah indemnity 
bond to the effect that in case the village sold went out. of the 
• hands of the vendee for want of a clear title in the vendors, the 
former would pay back the price together with damages to the 
latter, and as a security for the due performance of that agreement 
mortgaged certain villages to Abdullah. On the 22nd of May, ' 
1897, Abdullah made a waqf of the village Basra and himself 
became a mutawalli. On his death his son, the plaintiff in 
. this ^case, became mutawalli. There was some litigation with 
. respect to Lasra, with the result that for want of title in the 
vendors it went out of the hands of the plaintiff (under a decree of 
the High Court) on the 11th of May, 1906. He was held also 
liable to pay mesne profits and costs. The plaintiff, therefore, sued 
.to enforce the indemnity bond. The defendants pleaded, inter alia, 
that ihe plaintiff as mutawalli was not entitled to sue as the mort- 
gagee inasmuch as the rights arising under the indemnity bond 
were not included in the waqf. It was further pleaded that 
Abdullah having acquired no clear title in the village Lasra, could 
not make a valid waqf of that property and the indemnity bond 
was without consideration. The Subordinate Judge dismissed the 
suii, holding that the sale was void ab initi o ; that there was no 

* First Appeal No 214 of 1911 from a decree of Achal Behari, Subordinate 
■ Judge of Banda, dated the 29th of March, 1911. 
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valid waqf ; that the waqf that did not include the indemnity bond 
and that there "was no separate legal consideration for the bond. 
The plaintiff appealed to the High Court. 

Babu Jogindro Nath Ghaudhri (with him Maulvi Rahmai^ 
ullah), for the appellant, contended that Abdullah, when he 
became a mutawalii, could himself enforce liis rights under the 
indemnity bond. He had in him vested all the rights arising out 
of that bond. In this case it could not be said that those rights did 
notpass to the plaintiff. He cited the Ti'ansfer of Property Act, 
section 55(2). The subject-matter of the waqf must belong to the 
owner of the property and in this case it did belong to him under 
the sale deed. These rights would pass- because there was 
a clear intention that they should. The reservation of such 
a right would clearly be inconsistent with the intention of the 
■\yaqf. The extinction of his own rights was absolute. The 
waqf attached to the money. It was for the benefit of the 
waqf that the suit had been brought. The second position of 
the appellant was that if he could not enforce the indemnity 
bond as a mutawalii, he should be permitted to enforce it as 
one of the heirs of Abdullah us a personal claim. 

The Hon’ble Dr. Simdar Lai, The Hon’ble Pandit Moti Lai 
Nehru, Babu Durgi Gharan Bauer ji and Pandit Hmct Shankar 
Bajpai, for the respondents, were not called upon. 

Griffin, J:— This appeal arises out of a suit to enforce 
a claim under an indemnity bond executed in favour of one 
Abdullah by Kishan Chand and Gokul Chand on the 12th 
of November, 1889. On that date Kishan Chand and Gokul 
Chand executed a sale deed of a village named Lasra, in 
favour of Abdullah. The latter apparently had some doubts 
as to the validity of his vendors’ title, for, on the same date, he 
took from his vendors an indemnity bond the conditions of which 
have given rise to the present suit. By this indemnity bond the 
vendors undertook to make good to’ Abdullah the sale price 
together with any loss' he might sustain on account of any defect of 
title in the property .conveyed by the sale deed. Apparently, 
Abdullah entered into possession of the property sold and remained 
in possession until the 27 th of May, 1897, when he made a dedication 
of this village along with others for certain religious purposes. 
Under the waqfnamah he appointed himself the first mutawalii 
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and nominated his son, the appellant before us, his successor. In 
the life-time of Abdullah, Musammat Naraini appeared as a 
claimant of the ownership of the village Lasra. She was the 
adoptive mother of one Kam Gopal, a nephew of Abdullah’s 
vendors. Her suit was decreed by this Court on the 21st of 
December, 1905, and Musammat Naraini obtained possession of the 
village Lasra in May, 1906. This suit was instituted on the 3rd 
of August, 1910, to recover a sum of Ks. 52,000 on account of the 
price of the village, Lasra, and the loss incurred by the plaintiff 
owing to the village having passed out of his -possession. The 
defendants 1 to 5 are transferees from the vendors of Abdullah 
of the village hypothecated under the indemnity bond mentioned 
above. Musammat Naraini, the sixth defendant, is the person 
who, imder a decree of this Courc, obtained possession of the 
village Lasra. The defendants 7, 8 and 9 are representatives of 
the vendors. They have not appeared to defend the suit, and no 
relief was asked as against them. Abdullah died during the 
pendency of the appeal in this Court in the suit brought by 
Musammat Naraini, and his son, who is the appellant here, was 
brought on the record as his representative. The present suit 
was defended on various grounds, and we are concerned here 
with two only. The lower Court has upheld the contention 
of the defendants ; first, that the waqf is invalid and, therefore, 
the plaintifi” is not entitled to maintain the suit, and secondly, 
that Abdullah, the vendee, at the time he created the waqf, did 
not at the same time convey to the mutawalli his rights under 
the indemnity bond. In appeal, it is contended that the court 
below was wrong in holding that the waqf' was invalid and 
that the plaintiff has no right to maintain the suit because the 
waqfnamah contained no mention of a conveyance to the muta- 
walli of the vendee’s rights under the indemnity bond.. It is, 
further, contended that if the present suit cannot be main- 
tained by reason of any defect in the plaintiff’s position as 
mutawalli, he ought to be allowed to continue the suit as heir 
of the vendee, Abdullah. This Court in its decision of the 
21st December, 1905, held that the sale to Shaikh Abdullah 
was not a valid sale and that Abdullah was not a bond fide 
purchaser under that sale. The Muhammadan law on the 
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subject of -waqf, which it is' necebary to refer to in this case, 
will be found at page 134s of Ameer All’s Muhammadan Law, 
Volume I : — “ The subject-matter of the dedication must be 
the property of the waqf at the time the waqf is made, that 
is, he must be in a position to exercise dominion over it, 
Consequently, if a waqf is made by a person of some property 
of' which he is in unlawful possession, but which he, subse- 
quently purchases from the rightful owner, such waqf is 
invalid. " So also, when a man makes a waqf for certain good 
purposes of land belonging to another, and then becomes 
the proprietor of it, the waqf is not lawful, but it would be- 
come validly dedicated if ratified by the proprietor. Accord- 
ingly, when a person purports to make a waqf of property 
which does not belong to him, and such waqf is subsequently 
ratified by the true owner, the dedication is valid.” Here, it 
will be seen that Abdullah made a dedication of certain 
property of which he was not the true owner. There has 
• been no , ratification of the waqf by the true owner, and I. am 
not satisfied that, according to the Muhammadan law as 
set out above, the so-called waqf, so far as the particular 
village Lasra was concerned, was valid. I agree, therefore, 
with the lower court in dismissing the plaintiff’s suit on that 
ground. I do not consider it necessary to go into the second ground 
as to what was the exact intention of Abdullah in regard to his 
rights under the indemnity bond at the time he executed the 
waqfnamah. As to the plea advanced on behalf of the appellant 
that he should be permitted to continue the suit in his capacity as 
heir of the deceased, Abdullah, I do. not think that the request is 
one which should be acceded to at this stage of the case. It is 
not pretended . that the plaintiff is the one and only heir of 
Abdullah, and I am not prepared at this stage of the case to allow 
the plaintiff to continue the suit in an entirely different capacity. 
In my opinion the suit was rightly dismissed by the court below, 
and I dismiss this appeal with costs. 

Chamier, J : I agree that the appeal should be dismissed, 
but I should prefer to rest the dismissal of the appeal on 
the ground that even if the waqf was valid, the plaintiff has no 
right to sue on the deed of indemnity as mutawalli of the waqf. 
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The right to sue on that deed does not appear to have been 
transferred to the mutawalli for the time being. Under the 
waqfnamah Abdullah abandoned his title to raaiiza Lasra, but 
did not mention or in any way refer to the deed of indemnity. 
The right to sue on that deed is not appurtenant to the interest of 
Abdullah in mauza Lasra and did not pass to the rautawj^lli for 
the time being under section 8 of the Transfer of Property Act 
or under any other provision of which I am aware. If it was 
intended that the mutawalli for the time being should have the 
right to sue on the deed of indemnity, I can only say that, in my 
opinion, no such intention has ‘been e.vpressed in the waqfnamah. 
I agi'ee that the plaintiff should not, at this stage, be allowed to 
convert the suit by him as mutawalli into a suit by him as one of 
the heirs of Abdullah. 

By the Court : — The appeal is dismissed with costa so far as 
defendants 1 to 5 are concerned. 

Appeal dismissed. 

Before Sir Benry Richards, Knightf Ghiaf fadice, and Mr. Justice Sanerji. 

KARTA KISHAN, (Plaintiff) v. HARNAM CHAND, (Defendant) • 

Act No. XVI of 1908 (Indian Registration Act), seoiiond2—‘“ Presentation ” — Pre- 
sentation by a servant of the mortgagor in the presence of mortgagor. 

Where a mortgage-deed was handed over to the suh-registrar for the purpose 
of registration by a person other than the mortgagor, but the mortgagor was 
present assenting to the registration of the document with full knowledge of, 
what was being done in the office of the sub-registrar : held that the presentation 
was a valid presentation within the meaning of section 32 of the Registration 
Act. Nath Mat Y. Abdul Wahid Khan (1) followed. Mujib-zin~nissay. Abdur 
Rahim (2) distinguished. Jambu Prasad v. A flab AH Khan (3) not followed. 

This was a plaintiff’s appeal in a suit for sale upon a mortgage. 
Both the courts below dismissed the suit upon the ground that the 
registration of the document was defective, and the sole question 
in appeal before the High Court was whether in the circum- 
stances the mortgage-deed was validly registered. The circum- 
stances in which registration was effected are detailed in the 
judgement of the Court. 

“■.Ssopnd Appeal No. 51 of 1912 from a decree of W. D. Burkitt, Distriob 
Judge of Saharanpur, dated the l9th of July, 1912, confirming a decree of 
Muhammad Shafi, Subordinate Judge of Saharanpur, dated the 26th of Septem- 
ber, 1911. 

(1) (1912) I L. R., 31 All., 355. (2) (1901) I, L. E., 23 All., 233. , 

(3) (1912) I. L. B„ 84 All., 331, 
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■ Mr. Mhal Ghand (with him Ribu Jogindra Nath Ghaudhri 
and Mr. A. P. Dube), for the appellant— 

Mr. B. E, O’Gonur, for the respondent. 

Eighaeds, C. J, and Baneeji, J. The only question which 
has been argued in this appeal is whether or nob the mortgage 
sued upon was duly presented and registered in accordance with 
the provisions of the Indian Eegistration Act. The document was 
in fact registered, It has an endorsement that it was “ presented ” 
for registration in the office of the sub-registrar. Below this is 
the name of a person which is variously read as Santh, Natha, or 
Sehua. He is described as the servant of the mortgagee. The 
mortgagor in answer to the interrogatories served upon him admits 
that he was present when the document was being registered and 
when it was handed over to the sub-registrar. He cannot remem- 
ber apparently who actually handed over the document, but he 
says that some person whose name, probably, was Santha, handed 
over the document. It is clear, however, from the admitted facts 
in the case that at the time of registration the mortgagor was 
present assenting to the registration of the document, with full 
knowledge of what was being done in the office of the sub-regis- 
trar. The real question for consideration is whether or not these 
circumstances amount to a “ presentation ” within the meaning of 
section 32 of the Indian Eegistration Act. Both the courts below 
have dismissed the plamtiff’s suit on the preliminary point that the 
mortgage was nob duly “presented” for registration. There 
has been some conflict of authority on this question and the point 
was very fully argued recently before a Full Bench of the Court, 
but unfortunately no decision was pronounced by the Court on the 
question now before us, the case turning on another point. In 
the case of Nath Mai v. Ahdvl Wahid Khan (1), a case in which 
the facts were very similar to those* of the present case, it was 
decided that where a person who was authorized to “ present ” a 
document for registration was present assenting to the registra- 
tion, the mere fact that his was nob the hand to give the document 
to the sub-registrar did not prevent the document being regarded 
as duly « presented ” within the meaning of the section. No doubt 
a somewhat contrary view was taken in the case of Jambu Pmsad 
Af tab Ali Khan We think under all the circumstances 

(1) (1912) I. L. B., 4 All., 355. 34 A1L,831. 
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•we are entitled to consider the question on its merits -without 
feeling bound by authority, particularly as we have had so recently 
the benefit of the very full arguments advanced in the Full Bench 
case to which Ave have referred. 

The Privy Coiintil decision in the case of Muj ib-un-nissa v. 
Ahdur Rahim (1) has in our ojiinion no application to the cii’cum- 
stances of the present case. In that case the person Avho pre- 
sented the document had been the attorney of a deceased person 
who wished to execute and register a deed of waqf. Before the 
document Avas presented for registration the donor of the power 
of attorney had died. Consequently the person presenting the 
document for registration had no authority from any one to pre- 
sent the document, nor Avas there any other person present who 
could have legally “presented” the document for registration. 
We think that the remarks of their Lordships in this case must be 
read and understood in connection with the facts of the case which 
were before them. After full consideration we see no reason to 
depart, from the view Avhich we expressed in the case of Nath Mai 
r., Abdul Wahid Kh tn (2). .We, accordingly, allow the appeal, set 
aside the decree of both the courts below and remand the case to 
the court of first instance, through the loAver appellate court, with 
directions to readmit the case upon its original number in the 
file, and proceed to beai’ and determine the same according to law. 
Costs here and heretofore will be costs in the cause. 

Appeal allowed. 


Before Mr. Justice Sir Harry Qriffin and Mr. Justice Gliamier. 

ALLAH DAD KHAN and others (Dbeendants) vi SANT RAM (Plaintipe) and 
WAHID-UN-NISSA AND OTHERS (Defendants)*. 

Act No. Vll of IQQO (Succession Certificate Act), sections 4 and 16 — Succession 
certificate— Holder of certificate not entitled to assign 7iis rights thereunder. 
Held that the rights conferred by the grant of a succession certificate under 
' Succession -Certificate Act, 1889, are personal to the grantee and cannot be 
■ assigned. 

The facts of this case are as follows ; — 

One Bahadur Khan was a mortgagee. ' He died, leaving Far- 
zand Ali and others as his heirs. Farzand Ali on the 25th of. 

*Pirst Appeal No. 43 of 1912 from a decree of Pitambar Joshi, Second Addi- 
ional Judge of Moradabad, dated the 18th of March, 1911. 

(1) (1901) I. L. R., 23 All, 233. (2) (1912) I. L. R„ 34 AH, 355. 
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August, 1900, obtained a certificate under the Succession Certifi- 
cate Act for the collection of the mortgage debt due to Bahadur 
T!^ha.n . On the 15th of March, 1904, Farzand Ali assigned the 
mortgage debt to Sahu Sant Bam together with his right to sue 
for the same, and made over to the assignee .the succession'certifi- 
cate .which he had obtained. The assignee brought a suit, on the 
strength of that assignment, for enforcement of the mortgage. 
He did not produce any succession certificate empowering him to 
collect the debt due to Bahadur Khan, but produced the one which 
was granted to Farzand Ali. The defence, 'inter alia, was that 
the certificate granted to Farzand Ali could not be acted upon by 
his assignee. This objection was overruled and the suit decreed. 
The defendants appealed. 

The Hon’ble Pandit Moti Lai Nehru (with him The Hon’ble 
Nawah Muhammad Abdul Majid), for the appellants : — 

The plaintiff cannot get a decree except on the production of 
a succession certificate granted to himself. Section 4 of the 
Succession Certificate Act is imperative. It has been definitely 
ruled that the section applies to mortgage debts as well as to 
simple money-debts. The law does not recognize an assignment 
of a succession certificate ; the right granted by such a certificate 
is a purely personal one, confined to the grantee thereof. To recog- 
nize such assignments would be to defeat the object of the Succes- 
sion Certificate Act, which is to protect the debtor against the 
worry and uncertainty arising from di-sputes relating to the 
claimant’s title. Section 16 of the Act indemnifies payments only 
when they are made to the person to whom the certificate has been 
granted. The plaintiff, by obtaining an assignment from the 
certificate-holder of his right to sue, cannot be deemed to have 
fulfilled.the requirements of section 4. 

Mr. B. E. O’Gomr (for Maulvi Muhammad Ishaq), for the 
respondents 

The requirements of section 4 have been complied with, inas- 
much as a succession certificate covering the debt sued for has 
been produced. The section does not expressly require that the 
certificate should have been granted to the plaintiff personally, 
though in the case of a probate or letters of administration there 
IS a distinct provision that the latter should have been granted to 
the plaintiff. The omission from clause (iii) of the words “ to him” 
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which occur in clause (i) is significant:. There is nothing to pro- 
hibit the assignment of tlio rights under a succession certificate 
together with an assignment of the debt itself. The recog- 
nition of such an assignment would not go agairust the objects of 
the Succession Certificate Act. The fisexd object would in no 
way suffer, as a certificate, in the first instance, would still. be 
necessary. And Avhoro the debt together with the right of collec- 
tion thereof granted by a succession certificate are assigned, there 
arises no question of involving the debtor in vexatious disputes 
relating to the title of rival claimants. In this case the assignee 
is substituted for the original grantee of the certificate and the 
protection against the demands of rival claimants remains unafiec- 
ted. None of the objects of the Act is, therefore, frustrated. 
Should a fresh certificate bo deemed necessary the plaintiff may 
now be given an opportunity of obtaining and producing it. 

The Hon’ble Pandit Moli Lai ^fekrio replied. 

Griffin and Cuamier, J.J.: — This was a suit upon a mortgage 
made in favour of one Bahadur Khan by two persons who are now 
represented by the appellants and others. Bahadur Kiian died 
leaving a son, Farzand Ali, and other heirs. Farzand Ali applied 
for a succession certificate in respect of several debts due to his 
father. Some of the other heirs stated that they had relinquished 
their rights in his favour, and a certificate was issued to Farzand 
Ali, who some years later assigned the mortgage debt together 
with his right to sue for the same to the respondent, Sant Earn. 
It is, on the strength of that assigmuenb, that the present suit was 
brought. The claim was resisted upon several grounds, one of 
which was that Farzand Ali was not competent to transfer to 
another the right conferi'ed upon him by the succession certificate 
to sue for the recovery of the debt. The court below decided 
this and other questions against the appellants. Hence this 
appeal. 

Apart from the provisions of the Succession Certificate Act, 
Farzand Ali, as one of the heirs of Bahadur Khan, could have 
sued upon the mortgage, making as defendants the heirs of Bahadur 
Khan, who declined to join as plaintiffs. He could also have 
assigned his interest in the mortgage to the respondent, Sant Earn. 
Indeed, the assignment in favour of Sant Earn may be regarded 
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as having transferred to Sant Bam all Farzand Ali’s rights under 1912 ^ , 
the mortgage, although the assignment purports to have heen Dad 

made, by Farzand Ali as holder of the succession certificate. But Khal 
section 4 of the Succession Certificate Act provides that no court Bant Eam. 
shall pass a- decr.ee against a debtor of a deceased person for 
payment of his debt to a person claiming to be entitled to the 
effects of a deceased person or to any part thereof, except upon 
the production by the person so claiming of a certificate granted 
under that Act or of one or other of certain other documents, 
which admittedly have not been produced in this case. It has 
been held by this Court in many cases, which we are bound to 
follow, that a debt secured by a simple mortgage is a debt within 
the meaning of the provision just quoted. A certificate under 
the Succession Certificate Act has been produced, but it is in 
favour of Farzand Ali. The question is whether such a certificate 
is sufficient. The Act does not in so many words say that the 
certificate must be one in favour of the plaintiff, but we think 
that that is the meaning of the provision. The declared object 
of the Act is to facilitate the collection of debts on successions and 
to afford protection to parties paying debts to the representatives 
of deceased persons. Section 16 of the Act protects a debtor of 
a deceased person who pays the debt in good faith to the person 
to whom the certificate was granted. An assignee of the person 
to whom the certificate was granted does not appear to come 
within the section. From this it would appear that the person 
to sue for the debt is the person to whom the certificate was grant- 
ed. Notwithstanding the preamble to the Act, one of the objects 
of the Act seems to have been to prevent people from evading 
payment of the duty payable on certificates issued under Act 
XXVII of 1860. If that had been the sole object of the Legisla- 
ture, there would have been much to say for the view taken by 
. the court below. But the main object must be taken to be that 
stated in the preamble. The Act is designed to enable debtors 
to know with certainty the person to whom they can safely pay 
a debt due to a deceased person. If we were to hold that any 
person may sue for the recovery of a debt due to a deceased person 
povided that he produces a certificate having the debt specified 
in It, the debtor would have to trace the title of the plaintiff and 
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WG should ro-introduco tho confusion wiiioh fcho Act was designed 
Lo remove. If the plaintill relies upon a grant of probate or 
letters of administration, ho must show that tho grant was made 
to him, and wo .see no reason why it should bo otherwise in the 
case of a succession certificate. Tho result is that the plaintiff, 
in our opinion, was not entitled to maintain this suit. 

It was suggested that we might adjourn tho case in order that 
the plaintiff might apply for a certificate. Wo cannot allow this, 
as tho plaintiff cannot bo permitted to convert a suit by him as 
assignee of Farzand Ali into a suit by him as holder of a certifi- 
cate authorizing him to collect debts duo to Bahadur Khan. The 
appeal is allowed and the suit is dimissed with costs. 

Appeid allowed. 

EEYISIONAL CBIMINAL. 

Boforo Mr. Juslicij TudlaU. 

ANGAN AND oiiiKKa v. EAM PIRBEAN.* 

Criminal Procedaro Codi}, acclioiis 203, 437- Complaint summaTily rejected — 

Farther inquiri/. — police lo person complained against not necessary. 

A notico to a person against whom a complaint is mado is quite unnecessary 
whoro it is sought to sot asido tho summary order rojeoting tho complaint in a 
proceeding to which ho was actually no party. 

A complaint made against Angan and others was summarily 
rejected by a magistrate of the first class without calling upon 
persons complained against. Subsequently a fresh inquiry into 
the subject matter of the complaint was ordered by the Distinct 
Magistrate, again without notice to Angan and others. Angan 
and others applied to tho High Court for revision of this order 
upon the ground that it could not have been legally passed with- 
out notice to them. 

Mr. R. K. Sorabji, for the applicants : — 

It is a well-established principle of criminal law that no order 
should be passed to the prejudice of any party by a court exercising 
appellate or revisional powers without giving that party an oppor- 
tunity of showing cause against the passing of such order. Although 
section 437 of the Criminal Procedure Code does not expressly 
provide for the giving of such an opportunity, yet precedents have 

^Criminal Revision No. 822 of 1912 from an order of E. M. Nanavatty, 
District Magistrate of Budaun, dated the 2l8t of September, 1912. 
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laid down the rule that it should be given. I rely on the case of 
Queen-Empress v. Ajudkia (1) and on the cases cited therein. It 
is true that those were cases where the accused person was dis- 
charged, and not cases where the complaint was dismissed forthwith 
under section 203, without making the accused person a party, 
but as regards the advisability or desirability of giving notice to 
the party, affected there is no difference in principle between the 
two cases. 

[Tudball, J., referred to Aliwad ff ossein v. Mahomed 
Askari (2) and Queen-Empress v. Puran (3)]. 

Mr. Q. W. Dillon, for the opposite party, was not called upon. 

Tudball, J.— One Ram Pirbhan alias Ram Parpan filed a com- 
plaint in the court of a first class magistrate against the present app- 
licants, preferring a charge of defamation against them. The peti- 
tioner’s complaint was dated the 21st August, 1912, but was filed in 
com-t on the 22nd of August. The Magistrate recorded the complai- 
nant’s statement on oath and forthwith dismissed the complaint. 
The complainant at once went to the District Magistrate in revision 
and the latter ordered a further inquiry. The applicants come to 
this Court in revision against that order and the main contention 
is that the order was passed behind their back and without notice 
to them and is therefore bad in law. In my opinion there is no 
substance in the contention for the simple reason that there has 
been no order of discharge whatsoever. They at no time had been 
called upon to appear and defend. The Magistrate has simply 
dismissed the complaint without any inquiry whatsoever. Under 
rulings of this Court it would have been open to the same magis- 
trate to accept a. fresh complaint by the complainant on the same 
facts and to have taken action thereon and to have made an 
inquiry. To the same effect is the decision of a Full Bench of 
the Calcutta High Court. In my opinion a notice to a person 
against whom a complaint is made is quite unnecessary where it 
is sought to set aside the summary order in a proceeding to which 
he was actually no party. In the present instance the complaint 
was dismissed without inquiry and at the very least the complain- 
ant was entitled to an inquiry even though only under section 
202, Cruninal Procedure Code. It was open to the court to make 
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1912 ‘in inquiry under section 202 of the Code or after issue of summons 
Anoav accused person. My aitention has been called to certain 

rulings of this Court, o.g. Qiuca Ivniprcns v. Ajudhia (1), but an 
Piuuii.^K. examination of these rulings .show.s that they were all cases in 
which the acciised was tried an<l discharged and a further inquiry 
Wiis ordered behind his back and without notice issued to him. The 
present is not a civso in which it was necessary to issue notice to 
the accused persons before ordering further inquiry. I therefore 
reject the application. Tiie proceedings which have been stayed 
will be coiitinueil. 

Application rejected. 

(1) (1S93) I.L.R., 20 All., 239. 
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He also claimed mesne profits on the ground of exclusion from tho joint 
family, as he had not since 1901 received any share of the profits of the joint 
property. Bdi that although he had not received any of the profits of the joint 
estate, the evidence was clear that the appellant was offerad'an allowance from 
the profits of the joint property which he refused to accept as being inadequate, 
and that would not amount to exclusion. 

Appem. from a decree (30bh October, 1909) of the Court of the 
Judicial Commissioner of Oudh ■which varied a decree (27 th August, 
1908) of the Additional Judge of Hardoi. 

The only question for determination on this appeal was 
■whether the appellants were entitled to a decree for mesne profits 
against the respondents, in addition to the decree for partition of 
their joint properties. 

The facts are for thejpurpose of this report suflaciently stated 
in the judgement of their Lordships of the Judicial Committee. 

The appellant Suraj Narain, with his two sons as co-plaintiffs, 
instituted the suit which gave rise to this appeal, against Bakht 
Narain and his family (defendants nos, 1 to 6) and also against 
Katan Lai, Madan Mohan Lai, and Kishan Lai (defendants nos. 7 
to 9). ■ He claimed that the properties in the names of the defend- 
ants nos. 7 to 9 belonged to ,the joint family, alleging that they 
had wrongly taken possession of them in collusion with Bakht 
Narain. He alleged that he had totally separated himself from 
Bakht Narain at the end -of October, 1901^ and that there had 
been a “legal partition” of the properties, first made in Novem- 
ber, 1900, and completed in October, 1901, and he prayed for 
possession of his half share of the joint family properties, for 
mesne profits, and other, relief. 

The defence was a denial of the separation and partition 
alleged, "and also of the right of the plaintifis to mesne pi'ofits. 

The only issue now material was the 16th, which was as 
follows : — Can the plaintiffs claim accounts and mesne profits from 
the defendants nos, 1 to 5, and wfiat is the amount of the latter ? 

The Additional Judge of Hardoi held that Suraj Narain had 
separated from the family as alleged by Mm ; that since his separa- 
tion he had been excluded from the joint family property, and 
that he was consequently entitled to the mesne profits of Jm half 
share. ^ He accordingly made a decree mr possession of one-half 
share in the joint property -ivith mesne profits. 
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On appeal the court of the Jiulicial Commissioner, Mr, L. G. 
Evans, Judicial Commissioner, and Mr. T. C. PiGGOTT, 2nd 
Additional Judicial Commissioner, after discussing the evidence 
at considerable length, camo to tho conclusion that neither separa- 
tion nor e.Kclusion had been proved, and that the claim for mesne 
profits was consequently not sustainable. In the result a decree 
for an account was made. 

On tho main point in the case, the proof of separation, the 
judgement of tho Judicial Commissioner’s court (which was deli- 
vered by Mr. Piggott and concurred in by Mr. Evans, after refer- 
ring to tho cases which had been cited in argument, continued : — 

“ ?ilr. Juslico Jilarkby \v.iq dcculcdly ol opinion that it followed from tho 
prinoiplca laid down by their Lordships of the Privy Council in Jjjpouiar’j casa 
that one member of .a joint family might turn his joint ownership of the family 
property into a touanoy in common within tho meaning of that ruling by merely 
signifying to tho other members of tho family an intention to that cfleot. Wq, 
have not been referred to any Privy Council case whicli goes so far as this; and it 
seems to mo that tho priuciplo thus broadly stated cannot be allirmcd without 
serious qualiticatiou. it would surely not bo oontonded that, if one of two 
brothers who had up to that moment lived togotbor as members of joint family 
were to say to another, at tho cud of some Quurrol over family matters, ‘Very 
well then, if you insist on treating mo so badly, I intend to separate from you 
from this moment. You do uot deny that my share in tho family property is 
egual to yours, and I intond from henceforth to regard myself as the separate 
owner of my own half share,’ such words would in themselves, and apart 
from any ovidcucc of tho subsequent conduct of tho two brothers, have tho effect 
of producing separation between thorn in Law. Tho court would require at tho 
very least to bo satisfied that tho subsequent conduct of tho brother who had 
thus spoken was such as to put it boyond question that his words wore not 
merely spoken in tho heat of the moment, or intended as a throat to put pressure 
upon his brother and compel tho latter to show more rospoot to his wishes, ^ut 
embodied his deliberate purpose, consistently adhered to and evidenced by his 
subsequent actions. Lloreovor, there would have to bo no room for doubt in tho - 
mind of the court that tho parties concerned wore entirely agreed as to tho share 
in tho family property each of them would have to take in tho event of a sepa- 
ration. Personally I am not sure that oven these qualifications aro sufficient ; 
or perhaps I might express my point more correctly by s.aying that I should 
require clear evidence of subsequent action on tho part of tho brother who had 
expressed his intention to separate with a view to acqui ng, with as little delay -- 
as was reasonably possible under tho circumstances, tho separate control and 
enjoyment of the share claimed by him in tho family property after separation. 
In the absence of such action on his part, I hold that a strong presumption 
would arise in favour of his having reconsidered tho intention expressed by him 
in the heat of the moment and acquiesced in the continuance of tho family in a 
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state of jointiiess. Applying these principles to the facts of the present case, it 
does not seem to me that anything like a sufficient case is made out in favour of 
the proposition that Pandit Suraj Narain on behalf of himself and his minor 
sons separated from Pandit Bakht Narain and his branch of the family, either 
in the month of March, 1901, or at any subsequent date prior to the institution 
of Pandit Suraj Harain’s suit on June 20th, 1905.” 


On the other branch of the plaintiff’s case, namely, that Suraj 
Narain rras in any event entitled to mesne profits as a member of 
a joint family vrbo bad been for years before the institution of the 
suit exclnded from all participation in the joint family property, 
the appellate coart said : — 
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c^u:ot 'q jo pB3ti[ atii sb auQ^B ttiBiajivt "IWa; (^tpalga; P moiB} ui pa^bagg 
eq BaTOBu jo ^uid bav uoi^'eaiiddB siqij SuRijiraqas'nt 'eou9H„ 

— ;_SAV 0 ’[[ 0 J STS o-^TB^s o% speaabad ‘aoi^BoiiddB s,nm^^ [•Bang qqm 
pe^oeuaoo sc^obj 9 i{!} Sai^jpaj; aacfjB puB ‘x 06 l qX 45 aqq 

a^jBp sjBaq xoatunoop siqj] 'astoiOiidTiioo jo paap •b ut paipoqtna 
BBJ 4 . qoiqAV ^inaraainas b o% amiso sai^^aBd eq^ ‘apBui sba^. aapjo 
9 J 0 jaq qnq ‘aiBanj^ Jo uoT^^BoqddB uo saiqa 

-oq!jnB anaaAaj; aqx /q uaqB!} uaaq aABq o% siBaddB uoiijob araog 

sa.iTsqs ^Buba ui paia^ua aq !|qSiui s^tiibib^ .repuj fe'^ puB 
.s^t^aiB[d aqij q^m Sao^B arann siq x^qx Sui^Bid puB ‘ano^B auiBa 
s.uiBiBjq qqqBg; nr paqoajga Suiaq nopBqnra aq!j o!} Sai(}09fqo noi^ 
-iX 9 d; B pa[gaiBjB^ fBing ‘ooei ‘J 9 qraaoaQ jo qi^g aqg riQ -itjaadoad 
^IiniBj qniof aqq jo qoadsaa nt jaqsrSai s,aoqoai[PQ aqq nr sapaBir 
JO iioiqBqntn joj ' 006 I ‘JsqniaAoj^ nt patjddB ‘qms stqq jo noxqnqiqsnt 
aqx aanis paip SBq oq^^. ‘niBaBj^ qnapnajap aqx 

niBa JO qjBap aqq uq 'uotqoB aqq oq. ^qaBd on st eq noijBSrqt^ 
qnasaad aqq jo asanoo aqq ut saaaddB Xjquanbaaj aoiBa sn^ qSnoqqjB 
puB ‘uiBi'Bjiq; niBa ^q paqdopB uaaq aABq oq siBaddB ttiBaBjjj 
iBpuj (Ba uos aag; qBq; uBjB'g; quBpnejap eqq oq pataaBui st oqA 
aaqqStiBp b Sat Aua^ ‘ 006 t ‘JoqoqoQ nt patp ajj -aqBqsa ^ptuBj aqq j( 
aSanqo pauinssB ‘^qtaoraas jo aapao at qxau aqq- ‘aiBiB]q tob^ ‘oe§i 
til qqBOp siq nQ *^liai^J 'iniof oqq jo v^J^wi aqq atUBoaq utBaBjs 
[■Bg; aos qsap^a srj qqBap s,aiBiBj^ nBqsia UQ “SatAuans Avon aui 
ipoaqq st W aqq uiBJBjq CBatvg qtpuBj tnoqjA jo ‘suo 

jnoj qjai 9 *H ' 0 *^ P®-P niBaBjq aBqstg; qtpuB, 

aao tnoaj papaaosap eaB ‘[b^j ubjb^ quBpaejap aqq jo notqdaoxa at 
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Doqn^igEnr oq; 03 zouK qnonBosqtiE ^ire qe JO/106T ‘qo^sj^ JO q<tiora sqj in 
aoq^io ‘X\imv} oq; jo qoniJiq srq pun tncjujq gqqcs ?IP^d[ niojj pajcrsdsi snos 
jonitu srq puc qoEnriq jo /[eqoq no niEinjq Curag qipnej; ^uq} noi^isodoid oq; 
JO anoA-Bj nr jno opwn sr oebo jnoiogjns c oqq SniqjjfnB jnqj oni 03 xnaas jon saop 
31 ‘OBVO jnosoad oqj jo S30BJ eqj 03 saidioniad esaqj gni^iddy 'ssanjnioC 30 ejejs 
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ified a decree for mesBe profits. The decree of the court beW 

3 right and should be affirmed. 

Be Gruyther, K. C'., replied. ^ 

1912, December ibt/i .—The judgement of their Lordships 

s delivered by Mr. Ameer Au 

The point for determination involved in this appeal turns 
the question whether the plaintiffs, who were admittedly 
3mbers of a joint Hindu family governed by the Mitakshara 
w, separated, as they allege, in October, 1901, or whether 
ey continued joint in property, if not in food and worship, as 
le defendants contend, up to the institution of the suit in 1905.^ 

The parties are Kashmiri Brahmins settled in Oudh, and, with 
le exception of the defendant Eatan Lai, are descended from one 
*andit Bishan Narain who died over 40 years ago. He left four 
01^, of whom Pandit Suraj Harain the first plaintiff is the only 
me now surviving. On Bishan Narain’s death his eldest son Eaj 
vTarain became the harta of the joint family. On his death in 
l890, Earn Narain, the next in order of seniority, assumed charge 
)f the family estate. He died in October, 1900, leaving a daughter 
?rho is married to the defendant Eatan Lai. Her son Eaj Indar 
Narain appears to have been adopted by Earn Harain, and 
although his name frequently appears in the course of the present 
litigation he is no party to the action. On the death of Earn 
Narain, the defendant Bakht Narain, who has died since the 
institution of this suit, applied in November, 1900, for mutation of 
names in the Collector’s register in respect of the joint family 
property. On the 8th of December, 1900, Suraj Narain filed a peti- 
tion objecting to the mutation being effected in Bakht Narain’s 
name alone, and praying that his name along with the plaintiffs’ 
and Eaj Indar Narain’s might be entered in equal shares 

Some action appears to have been taken by the revenue autho- 
rities on the application of Bakht Narain, but before any definite 
order was made, the parties came to a settlement which was 
embodied in a deed of compromise. This document bears date 
the 27th February, 1J901, and after reciting the facts connected 
with Suraj Narain’s application, proceeds to state as follows": — 
"Hence, in submitting this application we pray that mutation of names he 
effected in favour of Pandit Bahht Narain alone as the head of a joint family 


1912 


SoEiJ 

Nabain 

V. 

iQBAti 

Nabaik, 


so 


Tiir: i.vniAN* i.wv liri'OKTi?, 


[voh xx:;V', 


J1I12 


SnuAJ 

Uiuju 

V. 

iQllif. 

'i.UiAi:! 


\ 


rvtul tlic of tho fnsJiily Jifti trtnlifu;' !] ]>■»! (rnut the doA'-h of Petnlit Unm 
Nrtr.tiii t!j) to thU dny ntid lihell r* irajii (:•> ns JnMi; n>i nny difiptitc di>-j not nriijo 
jiV'i!!!-; the h.-irfi.” 

jiahhl Nfiviun’ti namo wna aftftortiingly enterctl %vith rogaTtl to 
the entire! joint o.-talc, nfitl rnatlora npparonll}- roinaincd irif^tn u 
QUO for the next two years. In eonHcqiionco ofsoino quarrel with 
his oltler brother, Surnj Knrnin, on the 5th of -May, IhOS, applied 
to the revenutt atithorilius to have )iis anti llaj Indar Narnin's 
names entered jointi}' in rcsjioet of t wo-tltirds of the family pro- 
port ies. 

Tlie (linbretieOH hetweon tiiu Itrotlior-* .seem to iiave been mainly 
eonnooteti with the tjuestion of the* .shares iho two branches of tho 
family would Uako upon a partition. As Itakht N'arain had three 
sons and Suraj Narain h.ad t)nly two, the latter cviflently appre- 
hended that if tho division were to he made 7 )- r cii'plt-i his branch 
would obtain a .snmlh'r share. 'I'ne eompromiso of Kebruary', IftOl, 
which provided for a rcferenfc to (he Advoeate fionoral was really 
intended to remove this fear on the part of Suraj Narain. 

On the Gist August, lOOG, the A.ssislanL Collector made an 
order in favour of Suraj Narain. This order was reversed on 
appeal by the Deputy Commi.ssioner on the oOth of October, 1903 
Tho Deputy Commi.ssioner embodies in his judgement the actual 
conLontion.s advanced hoforo him by the parties, which aQbrd a 
strong indication of the viow.s tlmy then took of the position of the 
family. Tiieir Lordships will refer to this document when dealing 
with the arguments at the Bar on this apj)ca!. 

After tho ].leput.y Commissioner's order, Surnj Narain returned 
to tho service of the Amctlii Estate and remained there up to tho 
end of 1904'. In June, 190.5 he, in conjunction with his surviving 
son, brought tho pre.seut .suit against J3akht Narain and his sons 
for a partition of the family properties. The various proceedings 
in the suit of Bakht Narain against Batan Lai, in which Suraj 
Narain attempted to be joined as a ijlaintilV, have no direct bearing 
on tho question their Lordships have to consider. 

In tho present action, the plainbids, Suraj Narain and his son, 
claimed to recover mesne prolits from Bakht Narain and his 
branch of the family, on tho ground that they liad separated from 
the joint family in October, 1901. Their contention was accepted 
by the Subordinate Judge, wdio made a decree in their favour on 


/ 


C 


VOL. XXXV.] ALLAHABAD SEftlES. 

that basis. The Judicial Commissioners have on appeal reversed 
his decision ; and the present appeal to his Majesty in Council is 
from their judgement. The learned Judges have carefully and 
elaborately examined the evidence on the question of the alleged 
separation in October, 1901 ; and as their Lordships agree with 
the ma in conclusions of the court below, they do not consider it 
necessary to deal with the matter in detail. 

The principle applicable to cases of separation from the joint 
undivided family has been clearly enunciated by this Board in 
Bewun Persad v. Radha Beehy (1) and the well-known case of 
Appovier v. Rama Suhha, Aiyan (2). What may amount to a 
separation or what conduct on the part of some of the members 
may lead to disruption of the joint undivided family and convert 
a joint tenancy into a tenancy in common must depend on the facts 
of each case. A definite and unambiguous indication by one 
member of intention to separate himself and to enjoy his share in 
severalty may amount to separation. But to have that effect the 
intention must be unequivocal and clearly expressed. In the 
present case that element appears to their Lordships to be wholly 
wanting. By the compromise of February the parties had agreed 
to retain the status of jointness which had existed till then “ until 
any dispute arose among the heirs.” Suraj Narain alleges that 
he separated a few months later ; there is, however, no writing in 
support of his allegation, nothing to show that at that time he 
gave expression to an unambiguous intention on his part to cut 
himself off from the joint undivided family. The oral evidence 
on which the allegation has mainly rested, as the learned Judges 
in the court below point out, is either inconclusive or unreliable. 
On the other hand, his conduct, borne out by documents, is clearly 
against his contention. After the compromise of February, 1901, 
the mutation proceedings instituted by Bakht Narain in November, 
1900, were continued, and on the 2nd of January, 1902, the reve- 
nue officer directed that the statements of the two brothers should 
be recorded “ to ascertain in whose name the entry should be 

made, .^d on the 8th of February the officer in question made 
the following order;;-— 

As the Btatamenta of Pandit Bahht Narain and Suraj Narain have been 
anauhnously ebovf their willingness for the entry of the name 
n ( 46) 4 Moo. I. A., 137. (2) (1866) 11 Mooi 1. A„ 75, 
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of Bakht Narain and declare his possession also, and as no one has filed any 
objeotion, it is therefore ordered that, after expunging the name of Earn Narain, 
deceased, the name of Bakht Narain bo entered and the file bo submitted to the 
officer in charge of pargana for sanction. ” 

The conduct of Suraj Narain on this occasion was certainly 
not consistent with his allegation that he had severed his connec- 
tion with the joint family, of which Balcht Narain was the ack- 
nowledged “head/’ in October, 1901. 

In his application of the 6th May, 1903, among other matters, 
he speaks of a separation in “ mess and worship,” hut there is no 
'mention of a division of rights in property. Had his present 
statement been ti’ue, some reference would unquestionably have 
been made to it in this document. Separation from commensality, 
as was observed in the case of R&wun Persad v. Radha Beehy (1) 
doe.s not as a necessary consequence effect a division of the joint 
undivided property. A separation in mess and worship may be 
due to various causes, and yet the family may continue joint in 
estate. In the present case there is evidence to show it arose 
from a difference in the religious opinions of the two brothers. 

But the conduct of Suraj Narain after the order of the Deputy 
Commissioner on the 30th October, 1903, and the statements of 
his pleader before that officer, leave no doubt in their Lordships’ 
mind that his present allegation is unfounded. The passage in the 
-Deputy Commissioner’s judgement which gives the substance of 
these statements is important. After reciting some of the facts 
connected with the dispute before him, the judgement proceeds thus : 

“ mtiraately on the 29th February, 1901, [sfc], by virtue of a compromise, 
the. name of Bakht Narain was entered as vianager and head of a Joint Hindu 
'family. By a clause at the end of this agreement Bakht Narain was to remain 
so recorded so long as there should be no dispute among the warisan. There, is 
. ‘ how a difeoussion as to the meaning of the word warisan. 

•’ Mr. Jadkson for appellant argues that it clearly refers to the heirs of the 
executant of the compromise. Mr. Ohampat Eai for the respondent maintains 
that it refers to the executants themselves ; and as they are now in disagreement 
he wishes to have his client’s name recorded in the Government registers, 

“ Here it is necessary to say that there is a third party, EaJ Tndar Narain, 
•said to be thp'adopted son of Earn Narain. 

‘VB'akht -Narain now. denies the validity of the adoption.” 

And the order is, “ I think that Suraj Narain and Eaj ilndar 
Narain” (the applicants in that case) "should go to the Civil 
■Court and= get their shares clearly defined.” 

. ' (1) (i846)-4' JIoo. I. -A.,137. ' 



VOL. XXXV.] ALLAHABAD SEBIES. 89 

The statement of Mr. Ohampat Eai appears to their Lordships 
0 involve a clear admission that the joint status had continued 
ill then ; and that as the parties were, to use his words as record- 
d by the Deputy Commissioner, “now in disagreement,” he 
dshed to have his client’s name recorded in the Government 
egisters. 

After the dismissal of his application, as already observed, 
juraj Narain went away to Amethi without making an attempt to 
ro to the Civil Court. Although Suraj Narain made various 
ittempts to come in as a plaintiff in the suit Bakht Narain had 
brought against Eatan Lai, it may be taken as well established 
jhat after the Deputy Commissioner’s order matters remained in 
itatn quo until the present action was, instituted. Their Lord- 
ships are of opinion that the allegation regarding a separation 
in October, 1901, of rights in property fails, and that the view of 
the learned Judges in the court below is well founded, that the 
plaintifife are not entitled to claim mesne profits on that basis. 

But it is urged that as the plaintiffs did not, after the disputes 
arose between the two brothers, receive any profits from the joint 
estate, they are entitled to mesne profits on the ground of exclusion. 
The evidence is clear and distinct on this point, and shows that 
Bakht Narain was all along offering Suraj Narain an allowance 
of Es. 200 a month, which he refused to accept as being inadequate. 
This certainly does not, in their Lordships’ judgement, amount to 
exclusion from the joint estate. 

On the whole their Lordships are of opinion that this appeal 
fails and ought to be dismissed with costs, and their Lordships will 
humbly advise His Majesty accordingly. 

Appeal dismissed. 

Solicitors for the appellants ; — Barrow, Rogers and Nevill. 

Solicitors for the respondents ; — Pemberton, Cope, Gray & Co. 

J. V. W. 
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Bajoro Mr. Justice Banerji. 

BHADEBAE TIWARI and oxhebs (APrMOAUTS) v. EAMTA PRASAD 
akd akother (Opposite pasties).* 

Criminal Procedure Code, section 195, clauses fbj and ( c) — Sanction to 
prosecute— Power of appellate court to grant sanction— Appeal — Bevision. 

Held Hint tho nppollnto Court, equally with tho court of first instance, has 
power to grant snnotion for a prosecution in rospeot of a dooument filed or evi- 
dence recorded in tho suit, 

Meld, also, that a petition under section 195 (0) of tho Code of Criminal 
Procedure scelcing the cancolmont of an order under section 195 (1) shoiild 
bo olassod ns a criminal appeal. 

The facts of this case wore as follows : — 

A suit was brought on a bond in the court of the Munsif of Basti. 
In the course of that suit, the appellants produced the original 
bond, which was the basis of the claim, with an endorsement on it 
purporting to be an endorsement of payment of the amount due upon 
the bond. Witnesses were e.xamined to support the endorsement. 
The court of first instance held that the endorsement was a forgery. 
An appeal was preferred and was heard by the Additional Judge 
of Basti. He also was of opinion that the endorsement was forged 
and the evidence given in support of it was false. He aflSrmed the 
decree of the court of first instance. An appeal preferred to the 
High Court was dismissed under the provisions of order XLI, rule 
11, of the Code of Civil Procedure. After these proceedings in the 
Civil Court, the plaintiffs to the suit made an application to the 
Additional Judge of Basti for 'sanction to prosecute Bhadesar 
Tiwari and others, and this application was granted. The persons 
against whom the sanction was thus given thereupon filed a 
petition in the High Court under section 195 (6) of the Code of 
Criminal Procedure. 

Mr. A. H. G. Hamilton for the appellants. 

The Hon’ble Pandit Moti Lai Nehru, for the respondents. 

Banerji, J.: — This is an appeal from an order of the Additional 
Judge of Basti granting sanction for the prosecution of the appel- 
lants for offences punishable under sections 471 and 193 of the- 
Indian Penal Code, The appeal, being one from an order passed 
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tiiidBr section 195 of the Code of Criininal Procedure, should be 
deemed to he an appeal under that Code and thus a criminal 
appeal. It should have been registered as such, and I have heard 
it as a criminal appeal. It appears that a suit was brought on a 
bond in the court of the Munsif of Basti. In the course of 
that suit, the appellants produced the original bond, which was 
the basis of the claim, with an endorsement on it purporting 
to be an endorsement of payment of the amount due upon the 
bond. Witnesses were examined to support the endorsement. 
The court of first instance held that the endorsement was a forgery. 
An appeal was preferred and was heard by the Additional Judge 
of Basti. He also was of opinion that the endorsement was 
forged and the evidence given in support of it was false. He 
affirmed the decree of the *court of first instance. An appeal pre- 
ferred to this Court was, I am informed, dismissed under the 
provisions of order XLI, rule 11, of the Code of Civil Procedure. 
After these proceedings in the Civil Court, the plaintiffs to the suit 
made an application to the Additional Judge of Basti/or sanction 
to prosecute the present appellants, and on this application the 
order giving sanction now complained of was made. 

It is urged on behalf of the appellants that the Additional Judge 
of Basti had no jurisdiction to give the sanction asked for. In my 
opinion, this contention is untenable. The document wliich was 
found to be forged was given in evidence in the suit, which, in 
the stage of appeal, was pending in the court of the Additional 
Judge. It was thus given in evidence in a proceeding in the 
court of the Additional Judge. Similarly, the false evidence was 
given in a proceeding which was pending in the stage of appeal in 
the Additional Judge’s court. Therefore, under clauses (b) and (c) 
of section 195 the learned Additional Judge was competent to 
sanction the prosecution of the appellants. It is true that the 
document was not produced in his court but it was given in 
evidence in the appeal which was pending in that court. That 
appeal was certainly a proceeding within the meaning of section 
195. The Additional Judge had, therefore, jurisdiction to make 
the order appealed against and this appeal must fail. I accord- 
ingly dismiss it. 

[But see MeJidi Sasan v. Tota Bam, I. L. R., 16 AU., 61,— Ea] 

Appeal dismissed, 
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Bffore Afr. Justice JJancrji. 

DDADESAB TIWADI Ann OTinznn (ArmcAOTB) v. KAMTA PBAS;VD 
and ArroTm:ri (OrroniTj: rAnnrs).* 

Criminal Procedure Co-dc, section 105, clauses (IJ and ( eJ—Sanclion to 
prosecute— Power of appellate court to grant sanction— Appeal— Pevision. 

Held thrvl tlio ftppollrvtc Court, e'juilly with tho court of first inr.tnnco, lins 
power to grant unnotion for n prosecution in rcnpoct of n documont filed or ovi- 
donco recorded in tho euit. 

Held, nlfio, that a petition under Koction 105 (0) of tho Code of Criminal 
Procedure reeking the cancolmont of an order under rection 105 (1) should 
l>o classed as a criminal appeal. 

The facUs of this cose wore as follows : — 

A suit avn-s brought on a bond in the court of the Slunsif of Basti. 
In the course of tlmt suit, tho nppollnnLs produced tho original 
bond, which wns tho basis of tho claim, with an endorsement on it 
purporting to bo an endor.semont of payment of tho amount duo upon 
tho bond. Witnesses were o.xaminod In support tho ondorsemont. 
Tho court of first instance held that the ondorsoment was a forgery. 
An appeal was preferred and was heard by tho Additional Judge 
of Basti. He also was of opinion that tho endorsement was forged 
and tho evidence given in support of it was fnl.se. He aCGrmcd the 
decree of tlie court of first instance. An appeal preferred to tho 
High Court was dismissed under the provisions of order XLI, rule 
11, of the Code of Civil Procedure. After these proceedings in the 
Civil Court, the plaintiffs to the suit made an application to the 
Additional Judge of Basti for 'sanction to prosecute Bhadesar 
Tiwari and others, and this application was granted. The persons 
against whom the sanction was tlius given thereupon filed a 
petition in the High Court under section 196 (6) of the Code of 
Criminal Procedure. 

Mr. A. H. G. Hamilton for the appellants. 

The Hon ble Pandit Moti Lai Nehru, for the respondents. 

Banbeji, J.: — This is an appeal from an order of the Additional 
Judge of Basti granting sanction for the prosecution of the appel- 
lants for offences punishable under sections 471 and 193 of the 
Indian Penal Code. The appeal, being one from an order passed 

• First Appeal No. 101 of 1912 from an order of B. B. P Eose, Additional 
Judge of Gorakhpur, dated the 13th of June, 1912. 
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under section 195 of the Code of Criminal Procedure, should be ^ 
deemed to be an appeal under that Code and thus a criminal 
appeal. It should have been registered as such, and I have heard 
it as a criminal appeal. It appears that a smt was brought on a 
bond in the court of the Munsif of Basti. In the course of 
that suit, the appellants produced the original bond, which was 
the basis of the claim, with an endorsement on it purporting 
to be an endorsement of payment of the amount due upon the 
bond. Witnesses were examined to support the endorsement. 
The court of first instance held that the endorsement was a forgery. 
An appeal was preferred and was heard by the Additional Judge 
of Basti. He also was of opinion that the endorsement was, 
forged and the evidence given in support of it was false. He 
affirmed the decree of the (court of first instance. An appeal pre- 
ferred to this Court was, I am informed, dismissed under the 
provisions of order XLI, rule 11, of the Code of Civil Procedure. 
After these proceedings in the Civil Court, the plaintiffs to the suit 
made an application to the Additional Judge of Basti/or sanction 
to prosecute the present appellants, and on this application the 
order giving sanction now complained of was made. 

It is urged on behalf of the appellants that the Additional Judge 
of Basti had no jurisdiction to give the sanction asked for. In my 
opinion, this contention is untenable. The document which was 
found to be forged was given in evidence in the suit, which, in 
the stage of appeal, was pending in the court of the Additional 
Judge. It was thus given in evidence in a proceeding in the 
court of the Additional Judge. Similarly, the false evidence was 
given in a proceeding which was pending in the stage of appeal in 
the Additional Judge’s court. Therefore, under clauses (b) and (c) 
of section 195 the learned Additional .Judge was competent to 
sanction the prosecution of the appellants. It is true that the 
document was not produced in his court but it was given in 
evidence in the appeal which was pending in that court. That 

meaning of e^^fJon 

. The Additional Judge had, therefore, iurisfliciion to mho 
IBut Eee MeMi Saian w 2bfa Earn, L L. B., 35 A13., 
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Before Mr Justice Tudball 

OHHABRAJI KUNWAE and otheiib (Defendants) v. THE OOUET OP 
WAEDS and oxHEns (Pdaintipfs.) • 

Act JNo. VII of 1870 (Court Fees Act J, section 7, clause IX — Decree on morU 
..gage — Separate liahilitics of district properties — Appeal in respect of distinct 

properties. 

In a suit for sale on a mortgago a 'decree was passed declaring the separate 
liabilities of the difieront properties mortgaged. One of . the defendants, whose 
property wasj hold liable for specific sums of money, appealed. Held that the 
proper court foe payable on the memorandum of appeal was a fee calculated on 
the sum of money for which the defendant's property was held liable. and not 
one calculated on the full amount of the decree. 

This was a reference as to amount of court fee payable in this 
case on the memorandum of appeal. The following report of the 
office gives the material facts : — 

“ The plaintiff brought the suit out of which this appeal has arisen 
for recovery of Rs. 48,000 principal and interest on foot of a 
mortgage, dated the 28th of March, ,1909, by enforcement of hypo- 
thecation lien. The original document, the basis of the suit, was 
not produced, as it could not be found, and the suit was brought on 
the basis of a copy of the bond. 

“ The suit was resisted on various grounds. However, the court 
below decreed the plaintiff’s claim for Rs. 14,554*7-0 of the amount 
claimed together with pendente Ute interest and proportionate 
costs and made the different properties liable for the rateable 
contribution. The property of mauza Bisoha was made liable to - 
contribute Rs. 6,215-0-8, and of Tehra Man Rs. 1,012-11-5. These 
are the two properties with which we are concerned in this appeal. 

“ A decree for sale under order XXXIV, rule 4, was prepared. 
The decree awarded to the plaintiffs — ■ 

1. Rupees 14,554-7-0, principal and interest on foot of mort- 

gage. 

2. Rupees 11,220-14-0, pewcZewic Hte interest. 

3. Rupees 622-9-6, proportionate costs, 


Total, Rs. 26,397-14-6. 

“ Against the said decree the defendants abovenamed have 
preferred this appeal praying that the suit may be dismissed 
against them. The appeal is valued at Rs. 7,227-12-1 the 


* stamp Reference in First Appeal No. 13 of 1913. 
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“In the face, however, of your order of 23rd February, 1912, 

order XVI, rule 33, of Civil Procedure Code, and taxing officer’s 

ruling of 27th February, 1912, in S. A. No. 680 of 1911, where a 
part of the property was exempted in the decree, I do not agree. 
tDB. “ But the matter is one of general importance, and under section 
5 of the Court Fees Act, I beg to refer the matter.” 

The following decision was given by the Taxing Judge. 

Tddball, J. : — This case is clearly distinguishable from the 
case in F. A. No. 197 of 1912, Here various properties have been 
held separately liable for separate sums of money. The present 
^ appellants are transferees of two parts of property which have 
been held liable for specific sums of money. If they succeed in 
their appeal it is only those properties which will be released from 
the operation of the decree and it is only these sums which the 
decree-holder will lose. The rest of the decree-holder’s decree for 
various other sums and for various other properties will still hold 
good even if the appellants’ appeal succeeds. The correct stamp 
on this appeal will be Rs. 365. I allow one fortnight to make 
good the deficiency. 

Order accordingly. 


Before Mr. Justice Tudball and Mr. Justice Muhammad Eafig^. 
vernher, 25, BALDBO SINGH and ahothbb (Pdaintiffs) v, KALKA PRASAD and anoschbb 

(Defbndahtb.)* 

Act No. 711 of 1870 (Court Fees ActJ, section 7, clause IX— Suit for sate on a 

mortgage— Court fee payable in appeal— Value of the subject matter—. 

Amount declared due on date fixed for payment. 

A decree for sale on a mortgage declared that on the data fixed for payment 
a specified sum would he due from the mortgagor, which included interest pen- 
dente lite. 

Edd that the court fee payable in appeal from such decree was to be 
assessed, not on the amount claimed in the suit but upon the amount with 
mietesi pendente lite found due by the court of first instance at the' date fixed 
for payment. 

The question in this case was as to the amount upon which the 
court fee is payable on a memorandum of appeal against a decree 
awarding mortgage money with interest pendente lite to date 

•Second Appeal No. 251 of 1912 from a decree of E. O Allen, Bistiiot Judge 
of llainpuri, dated the filst of December, 1911, reversing a decree of Pratap 
Singh, Additional Subordinate Judge of Etawah, dated the 10th of July, 1911. 
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pf payment and declaring the amount so aAvarded. The following 
extract from the office report gives. the material facts. 

“ Tlie plaintiffe brought a suit for recovery ofBs. 1,191-11-6 
on account of principal and interest calculated up to the date of 
suit on foot of a mortgage, dated the 7tli December, 1885, executed 
by the ancestor of the defendants in favour of one of the plaintiffs 
and ancestors of the other plaintiffs. 

“ The court of first instance decreed the plaintiffs’ claim with 
future interest till the expiry of six months from the date of decree 
at the bond rate and allowed no interest thereafter. A decree 
for sale under order XXXIV, rule 4, of the Code of Civil Procedure 
was accordingly drawn up which awarded to the plaintiffs a sum 
of Es. 1,487-7-6 composed of the following items. 

Es. 1,191-11-6 amount claimed. 

Es. 129-12-0 pendente Lite interest. 

Es. 166 costs of the suit. 

Total Es. 1,487-7-6. 

“Against the .said decree the defendants preferred an appeal 
to the lower appellate court valuing it at Es. 1,191-11-6, the 
amount originally claimed by tho plaintiffs, and paying a court 
fee of Es. 85, as was paid by the plaintiffs on tho plaint, 
and praying for a reversal of the decree of tho court of first 
instance. The only ground taken in tho momoi*andum of appeal 
was to the effect It is fully proved from tho evidence and 
probabilities that tho consideration of tho bond in suit has been 
paid off. The lower court is not right in its finding to tho 
contrary.” The lower appellate court allowed tho appeal and 
dismissed the plaintiffs' suit. Hence tho plaintiffs have preferred 
this second appeal. 

“ According to the long established practice of this Court I 
reported on 18th June, 1912, that tho proper valuation of tho 
appeal inclusive of pendente Ute interest was Es, 1,321-6-6 on 
which a court fee of Es. 95 was payable, and that a court fee 
of Es. 85 having been paid there was therefore a deficiency 
Of Es. 10 due by tho defendants for tho lower appellate court. 
The report was initialled by the learned vakil for the defendants 
respondents on the 2qth June, 1912. Ho did not dispute tho 
accuracy of the report within three weeks thereafter under rule 10, 
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chapter III. The report -was laid before the Hon’ble Judge 
receiving applications by order of the taxing oflScer. The 
Hon’ble Judge ordered the matter to be laid before the taxing 
oflScer who after referring the matter to the learned counsel, 
arid consulting the Hon’ble Taxing Judge, to the best of my 
recollection, passed the following order on the 22nd July, 1912. 
‘ It is not open to the learned vakil to dispute the accuracy of 
the office report now. He should have objected within three weeks 
of the 20th June, 1912. He is time-barred by rule It), chapter 
III, High Court Rules.’ 

" On the matter coming on again before the Hon'ble Judge re- 
ceiving applications on 6th August, 1912, the report was disputed a 
second time, and it was directed that the matter should be referred 
to the Bench hearing the appeal. 

“ In spite of the order of the taxing officer with reference to the 
Hon’ble Court’s Rules quoted above, it is, I respectfully submit, 
expedient that the question of ‘p&ndtnie Hie interest should bo 
decided once for all as there are several other similar objections 
raised by the learned vakils in other cases and our present -taxing 
officer has been pleased to order that they should be kept in 
abeyance pending orders of the Hon’ble Court in this particular 
case,” 

The taxing officer thereupon recorded as follows : — “ It is im- 
portant that a final decision should be reached on the questions 
raised by the taxing clerk. I am in entire agreement with" the 
decisions of the previous taxing officers Messrs. Hose and 
Burkitt.” 

Babu Sital Prasad Ohose for the respondent. 

The words “ the amount claimed ” in section 7 of the Court 
Fees Act mean, the specific amount claimed in the plaint, that 
is, the amount of principal and interast up to the date of the suit. 
There being no provision in the Act for pa 3 ring court foes upon 
interest pendente lUc, upon the analogy of the provision of section 
11 of the Court Fee^j Act relating to mesne profits, it follows that 
the v.-ords “ subject matter in dispute” in article 1, schedulo 1 of 
tb.o Act must mean citlier the whole or a portion of the ” amount 
claime'.l” which was the only thing upon which tho parties 
joined i'sue. In tho , present (xaso tho ^appellants in tho lower 
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appellate court did not challenge the adjudication of the court of 
first instance ■W:ith regard to interest pendente lite under section 34 
of the Code of Civil- Procedure. Therefore no question of such 
interest ever formed “ the subject matter in dispute in appeal ” to 
that court. 

. The Hon’ble Dr. Sundar Lai, for the appellant, was not called 


on to reply. 

Tudball and Muhammad Rafiq, J. J.:— This suit was one for 
sale_on the basis of a mortgage. The plaintiffs claimed a certain 
sum as principal with interest up to the date of institution to- 
gether with 'pendente lite and future interest and in default of 
payment, asked for sale of the property. The .main defence was 
that the debt had been satisfied. The first court held in favour 
" of the plaintiffs and passed a decree, which is worded as follows 
“This.suit coming on this 10th of July 1911, it is hereby 
- declared that the amount due to the plaintiffs on account of 
principal, interest and costs, calculated hip to the 9th day of 
< January, 1912, is Es. 1,487-7-6 and it is decreed as follows. No 
order is passed as to future interest. 

/ . (1) That if the defendant pays into court the amount so 
declared due on or before the said*9th day of January, 1912, the 
plaintiff shall deliver up to the defendant or to such person as he 
appoints, all documents in his possession or power relating to the 
property and shall, if so required, retransfer the property to the 
defendant free from the mortgage and from all incumbrances 
created by the plaintiff or any -person claiming under him. 

(2) That, if such payment is not made on or before the said 
day of 9th January, 1912, the mortgaged property or a sufficient 
part thereof, be sold, and that the proceeds of the sale, &c.” 

From this decree the defendants appealed, and the sole ground 
of appeal was that it had been fully proved by evidence that the 
consideration of the bond had been paid off. They valued the 
appeal at Jis. 1,191-11-6, the amount of the principal, plus in- 
terest up to the date of the institution of the suit, as claimed by 
the plaintiffs, and they paid court fees accordingly. The lower 
appellate court held in their favour, and dismissed the suit on a 
^eliminary point. The plaintiffs have come up here bn appeal, 
he taxing officer has reported that the defendants on their 
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memorandum of appeal to the lower appellate eourt ought to have 
paid court fees on lls. 1,321-7*6, the amount decreed against them 
by the court of first instance, which included interest subsequent 
to the date of institution. The court fee payable by the defend- 
ants in, the lower appellate court is an acl valorem, fee according 
to the amount or value of the subject . matter in dispute in 
appeal. . In view of the wordmg of the decree granted by the 
court of first instance it is quite clear that the amount or value, 
of the subject matter in dispute is Es. 1,321-7-6 (exclusive of 
costs) which the defendants had been ordered to pay on or before 
the 9th of January, 1912. It may be that the decree is not pro- 
perly drawn up, but wo cannot go behind the decree in deciding 
this matter. It is quite clear that as the decree stood it imposed 
on the defendants a liability to pay a sum of Ks. 1,321-7-6 on a 
fixed date and by the appeal' they sought to set aside that 
liability. An argument has been strongly pressed upon us that 
in the circumstances of the present case the subject matter of the 
appeal is the same as the subject matter of the suit, i.c. the value 
of the plaintiffs claim. In our opinion, the decree being as it is, 
there is no force in this contention. The value of the subject 
matter of the appeal before the court below is as we have stated 
above. The defendants must make good the deficiency as re- 
norted by the taxing officer. 

Order accordingly, ' 


before Sir Henry Bichards, Knight, Ohief Justice, and Mr, Justice Bancrji, 

27. SAIYID ALI (PiiAintipf) v. ALI JAN (Peinoipad defendant) and 
SAJJAD HUSAIN and otheeb {Bro formd defendants)* 

Civil Procedure Code (1908), Section 92 (i) —Procedure— Muhammadan law— 

' Wagf— Trust for a public pziryosc of a religious or eharitcible nature. 

E trust is e trust oreEted for e public purpose of e religious or oliEritEble 
nature (in this oEse e waqf under the Muhammadan law) no suit can bo main- 
tained for the removal of a duly appointed trustee, save in conformity with the 
-- provisions of section 92, suh-section (1), of the Code of Civil Procedure. 

The facts of this case were as follows : — 

One Sahib Ali erected a mosque and an Imamhara at Jaun- 
pur. After his death his wife Bikani Bibi became owner, and in 
1856 she executed a deed of endowment with respect- to this 

* Pirst Appeal No. 119 of 1911 from a decree of Keshah Deo, Bubor'dinate 
Judge of Jaunpur, dated the 16th of January, 1911 
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property, and it ; 7 as provided therein that Himayat Ali, the brother 
//fher deceased husband, vras to be the first mutawalli and after 
/him his descendants, generation after generation, whoever among 
/liem was a fit and proper person. After Himayat Ali his son 
^ Mehdi Hasan became mutawalli. During his tenure of office 
a suit was brought by two persons seeking for the removal of 
Mebdi Husain on the ground that he had been guilty of breaches 
of trust. He was removed by the District Judge and filed an 
appeal before the High Court. During the pendency of that 
appeal he died. His counsel brought his son, the present plaintiff, 
on the record as his legal representative. Subsequently the 
appeal was dismissed. The plaintiff then instituted the prasent 
suit for a declaration that he was rightful mutawalli, as he was a 
descendant of Himayat Ali, and for the removal of the defendant, 
who had been appointed to that office by the District Judge when 
he removed Mehdi Husain. The lower court dismissed the suit on 
the grounds (1) that plaintiff had not obtained the sanction required 
by section 92 of the Code of Civil Procedure and that the court 
had no jurisdiction to hear the suit, (2) the question was res 
judicata and (3) the suit was time-barred. The plaintiff appealed 
to the High Court, 

Dr. 8.31. Stdaiman (with him Mr. B. A, Maulvi 
Qhulam Mujtaba and Maulvi R'xlimat UUo,h) for the appellant ; — 

Under the Muhammadan law the office wue to devolve accord- 
' ing to the provisions of the deed of endov/rnent and the 
appointment of the defendant vras bad. The .suit roee net 
under section 92 of the Code of Civil P/oee^lore at 
' was not brought by the plaintiff as a jaereher o5 t 
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a private individual. Further, the District Judge was not compe- 
tent to, appoint the defendant, The section no doubt was wide 
enough to enable a court to appoint a Christian or a Hindu. It _ 
was unlikely that it would do so^ but there was nothing to 
prevent its doing so. Besides, an imamhara was not a public 
place : Delrus Banoo Begum, v. Kazee Abdoor Rahman (1) 
[BaneRJI, J. — Referred to Tajammul Eusain v. Fazal Rasul (2).] 

V Babu Batya Chandra Mulcerji,- for the respondent was not 
called upon. 

Richards, C. J., and Banebji, J.: — The facts connected with ' 
this appeal are shortly as follows : — In the year 1856 one Musam- 
mat Bikani Bibi made a deed of waqf of certain property for the 
purpose of meeting the expenses of a certain mosque and imam-, 
ha'ra. The deed provided that she had appointed one Syed 
Himayat Ali, son-in-law of her husband’s eldest brother, to be the 
nazir and mutawalli and that after him the fittest and ablest in 
the family, who should he a follower of the Shia sect, and a good . 
and religious man, should be appointed, generation after generation,, 
as nazir and mutawalli of the waqf. In the course of time the 
office of mutawalli was held by the plaintiff’s father. During his 
incumbency a suit was instituted before the District Judge of 
Jaunpur alleging that he had been guilty of breaches of trust and ' 
seeking to remove him from being mutawalli. That suit was 
instituted under the provisions of section 539 of the Code of Civil < 
Procedure of 1882, which was then in force. The result of 
the suit was that the I earned District J udge removed the plaint- 
iff’s father from the office of trustee and appointed the defendant 
Syed Ali Jan Bahadur mutawalli in his place. An appeal was 
taken to this Court against the decree of the District Judge, but - 
pending the hearing the plaintiff’s father died. - At the instance of 
the present plaintiff he was brought on to the record as -the repre- 
sentative of his father, the appellant, but when the case came - 
on for hearing it was dismissed, the appellant’s counsel stating 
that he was unable for certain reasons to press the appeal. - 

The present suit has now been instituted claiming various 
reliefs, but there can be no question that in substance the plaintiff 
asks that the present mutawalli should be removed and that he ' 

(1) (1876) 23 W. B., 463. (2) (1907) 4 A. L. J., 774. 
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should be appointed mutaviralli in his place, and that he should 
have a declaration that he is entitled to hold the trust property as 
mutawalli. The plaintiff claims that he fulfils the various condi- 
tions mentioned by the maher of the \Yaqf as essential qualifi* 
catioi^ of the mutaTvalli. 

The court belo'W has dismissed the suit upon the gromid that 
the suit is not maintainable. It was contended amongst other 
things that the trust was not a trust for a 2 mblic purpose of a 
charitable or religious nature rvithin the meaning of section 92. 
In our opinion, having regard to the terms of the waqf, and its 
description as given in the plaint itself, it is impossible to hold 
that the present trust was not trust created for public purposes of 
a charitable and religious nature, and we do not consider it 
necessary to say anything further upon this point. 

As already stated the plaintiff himself had his name brought 
on the record as the Representative of his deceased father, and the 
appeal was decided with him as a party. This perhaps would be 
almost sufficient ground for dismissing the present appeal. It is 
however urged that he could not legally have been brought on to 
the record because the cause of action did not survive. He was 
there, it is said, not as his father’s son and heir, but as a person 
claiming to be, in the events which had happened, the person who 
was entitled to be appointed mutawalli. We therefore do not 
decide the appeal upon this ground. The important question is 
whether or not the present suit is maintainable. Bearing in mind 
that the trust was a trust created for a public purpose of a 
religious or charitable nature, it is clear tljat the defendant now 
■ is and was at the time of the institution of this suit in fact the 
duly appointed mutawalli of the trust. It is, therefore, obvious 
. that the plaintiff seeks in the present suit to have him removed 
from his office and to have himself appointed mutawalli instead 
of the defendant. There is an express provision in section 92 of 
the present Code of Civil Procedure that no suit claiming relief 
of tius nature can he instituted, save in conformity with the 
provisions of suh-section (1), that is to say, it can only be brought 
by two or more persons after sanction has been obtained in the 
manner provided by the section. 

Ap'peal dismissed. 
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BEVISIONAL OBIMINAL. 


Before Mr. Justice Tudball. 

EMPEROR V. PHULEL * 

AotNo.XLYof 18G0 (Indian Benal CodoJ, sections 182, 193 — Complaint — 

Statement made to the Magistrate as jtead of the police and not as a magis- 
trate. 

P, appeared before a Dislriofc Magistrate and made a statement in which ho 
accused a certain police officer of having beaten him, demanded a bribe of him 
and looked him up in the police 7m!oa?a/. Ho stated, however, that ho did not 
wish to make a complaint, but only desired that, an inquiry should bo' made. 
Novertholoss 'the Magistrate examined P. on oath, and subsequently, the 
ohargo having boon found to bo baseless, P. was convicted under sections 182 
and 193 of the Indian Penal Oodo. Hold that, inasmuch as P. had expressly 
stated that ho did noiNvish to make a complaint, the statement must bo taken 
to have been made to the District Magistrate, not as magistrate, but as head of 
the district police, and the conviction under section 193 of the Oodo could not bo 
upheld. 

The facts of the case are fully set forth in the judgement of 
the Court. 

Babu Lalit Mohan Banerji (for Mr. W. Wallach), for the 
applicant. 

The Assistant Government Advocate (Mr. R. Malcomson), for 
the Crown. 

Tudball, J.; — The applicant Phulel went to the District 
Magistrate and made a statement before him that a certain police 
officer had beaten liim, demanded a bribe from him and locked 
him in the police hawalat. He added that he did not wish to 
make a complaint, as it would not be possible to prove the com- 
plaint, but he wished the District Magistrate to make an inquiry 
so as to prevent the police officer behaving tyrannically towards 
him. In spite of the fact that he stated that he did not wish to 
make a ' complaint, the Magistrate made him take the oath and 
make a statement. Inquiry disclosed that the charge was ground- 
less. Phulel was put on his trial under sections 211 and 182, Indian 
Penal Code. The Magistrate came to the conclusion that sec- 
tion 211 did not apply as the man distinctly refrained from in- 
stituting a complaint, but held that he was guilty of offences 
under sections 182 and 193, Indian Penal Code, and sentenced 

' • Oriminal Revision No, 844 of 1912 from an order of R. 0. Tute, Additional 
Sessions Judge of Meerut, dated the llth October]" 1912, 
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him to separate sentences for each of those offences. On appeal^ 
the learned Additional Judge held that the , man had uoRB^itted 
only one offence and that .he should not be punished twice over 
for the same act. He held that the facts established an offence 
under section 193, Indian Penal Code. He maintained the con- 
viction and sentence under that section and set aside the con? 
viction and sentence' under section 182. It is^ quite clear that 
when the applicant stated that he did not wish to institute 
criminal proceedings or make a complaint, the Magistrate was 
not moved qua Magistrate, but only as district head of the 
police. It was unnecessary and perhaps unlawful for the Magis- 
trate under these circumstances to have forced the man to take 
an oath. As the Additional Judge has said, the man committed 
only one offence. He either committed an offence under sec- 
tion 182 or 211, Indian Penal Code. The conviction under 
section 193 cannot stand. I, therefore, alter the finding of the 
court below to a conviction under section 182, Indian Penal 
Code, and I maintain the sentence of three months’ rigorous 
imprisonment which was originally imposed under that section'. 

' ■ Conviction altered. 
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Before Mr, Justice TudbaU, 

BANAESI DAS v. PAETAB SINGH.« 

Criviiiial Procedure Code, section 126 — Security to Tceep the peace — Procedure-— 

Appeal— Juriidictioti, 

A District Magistrate taking action under section 125 of the Code of 
■ Criminal Procedure cannot treat an application made under that section as an 
appeal and reverse the order of a first class Magistrate on the facts. If he 
considers the order to be wrong on the merits he can exercise his revisional 
powers and submit the record to the High Court : but the cancellation of bonds 
contemplated by section 125 can only be on the ground that the bonds are no 
longer necessary. 

lir this case one Partab Singh was bound over by a. 
magistrate of the first class to keep the peace. Partab Singh 
applied ;to the District Magistrate under section 125 of the Code 
of Criminal Procedure for cancellation of the bonds. The District 
Magistrate treated this application as an appeal j went into the 
evidence., passed an order a ccepting the appeal, and cancelled- 

^ Criminal Revision No. 802 of • 1912 from an order of Mahadeo Prasad, 
Officiating District Magistrate of MuzafEarnagar, dated the 19th of September, ' 
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the bonds. Against this order Banarsi Das, who had applied to 
have Partab Singh bound over, applied in revision to the High 
Court, and his main contention was that the District Magistrate 
had no jurisdiction to treat the application under section 125 as 
an appeal and to consider the merits of the first class Magistrate’s 
order. 

Babu Salya Chandra Mukerji for the applicant. 

Mr. G. C. Dillon for the opposite party. 

(Tudball, J. The facts of this case are briefly as follows The 
present applicant Banarsi Das applied to a magistrate of the first 
class asking him to bind over the opposite party to keep the 
peace. The Magistrate after recording all the evidence passed 
an order that the opposite party should - furnish security for a 
certain period. The opposite party Partab Singh made an 
application to the District Magistrate which purported to be one 
under section 125 of the Code of Criminal Procedure. The grounds 
of this application were, however, directed against the order 
of the Magistrate binding him over to keep the peace. The 
application was treated as an appeal by the ofliciating District 
Magistrate, was registered as such and he went into the evidence 
on the record, and his order ended as follows : — ** I accept the 
appeal and cancel the order of the lower court ; all the bonds are 
cancelled.” It is quite clear that the officiating District Magistrate 
who passed the order on the application treated the matter 
before him as an appeal and he came to the conclusion that the 
Magistrate’s order was a bad one ah initio. Aji examination of the. 
Code will show to the officiating District Magistrate that no 
appeal whatsoever lies to him from an order of this description 
by a first class magistrate. It was only in his power to examine 
the record, and if he found that an improper order had been 
passed, to submit the case to this Court for the exercise - of its 
revisional power. His order is not an order which can be passed 
under section 125 of the Code. The cancellation of bonds 
contemplated in that section can be only on the ground that the 
bonds are no longer necessary. The Magistrate has decided the 
appeal without having any jurisdiction to do so. His order is 
void, and I therefore set it aside. The matter, however, ■ is one 
concerning the peace of the district ; and I think it advisable 
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in the circumstances of the case that the record should be placed 
before the present District Magistrate so that he may examine 
it himself and see whether or not it is any longer necessary to 
keep the opposite party under his bond. I direct accordingly. 

Order set aside. 


APPELLATE CIVIL. 


Before Mr. Justice Tudball and Mr. Justice Muhammad Bafig, 

BALDBO PRASAD and anotheb (PLAiNTiPfS) v. KUNWAR BAHADUR 

AND ANOTHER (DEPENDANTS).* 

Code of Civil Procedure order IX, rule 8— Appeal- Dismissal for non- 

appearance of appellant — Appellant present but unrepresented and unable 
to argue the appeal himself-— Procedure. 

On the date fixed for the hearing of an appeal one of the two appellants 
(the other being a woman) appeared before the court and applied for an adjourn- 
ment to enable him to procure the attendance of his pleaders. Ho was called 
on to argue his appeal, but ho said ho had nothing to say, and thereupon the 
appeal was dismissed on the ground that it had not been supported. Held that 
in these ciroamstances the court was not justified in dismissing the appeal for 
want of prosecution, but was bound to consider the grounds of appeal and to 
decide the case on the merits. 

- In this case the appellants, Baldeo Prasad and Musararaab 
Ram Piari filed a p'artnership suit in the court of the Subordinate 
Judge of Fatehgarh. The suit was dismissed. They filed an 
appeal in the court of the District Judge. Tliis appeal was 
adjourned several times either on the application of the parties 
or by the court sito 'raotv,. Finally it was fixed for the 20th of 
December, 1911. On that date the male appellant appeared and 
asked for two days’ adjournment to procure the attendance of his 
pleaders. Thereupon the court called upon him to argue the 
case himself, and, on his confessing his inability to do so, proceeded 
to dismiss the appeal as not being supported. The appellants 
preferred the present appeal to the High Court. 

Dr. Tej Bahadur Sapru and Babu Durga Charan Bdnerji 
for the appellants. 

Babu Swat Ohandra Ghaudhri (for Dr. Satisk Chandra 
Bamrji) for the respondents. 

* Second Appeal No. 371 of 1912 from a dooteo of H. B. L. P. Dupernex 
istriot Judge of Patiukhabad, dated the 20th' of December, 1911, confirnaing a 

^ewee of Gauti Shankar, Subordinate Judge of Fatehgarh, dated the, 17th 
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Tudball and Muhammad Rafiq, J.J.: —This appeal arises 
out of the following circumstances. The plaintiff appellants Baldeo 
Prasad and Musammat Bam Piari filed a partnership suit in the 
Subordinate Judge’s against the two respondents. The suit was 
dismissed. They filed an appeal, which was admitted on the I7th 
March, 1911, in the court of the District Judge, The date fixed 
for the hearing of. the appeal, was the 6th of June. On the 31st 
of May on the application of the respondents the court fixed the 
12th of July instead of the 6th "of June. On that date the 
appeal was not heard, as the District Judge had no time by 
reason of other work. It was adjourned to the 28th of July. 
Again the court swo motu adjourned the appeal to the 28th of 
September. On that date at the appellant’s request and with the 
consent of the respondents the appeal was adjourned to the 8th of 
November. On the 3rd of November the court of its own motion 
fixed the 6th of December for the hearing of the appeal. On this 
date the respondent’s pleader was absent having gone to the Delhi 
Durbar. The case was adjourned for this reason to the 20th of 
December. So far the case had been adjourned only once at the 
request of the appellants and twice at the request of the 
respondents and three times for the convenience of the court. On 
the 20th of December the male appellant Baldeo Prasad appeared 
and applied for two days’ adjournment to -secure the attend- 
ance of his pleaders. One of them had gone to Agra and was 
expected back on the 22nd of December. The other had gone 
into the camp. There is no order on the application, but appar- 
ently it was rejected and the Judge called on the male appellant 
to argue the case. Not being a lawyer, the man was unable to 
do so, and fairly said that he had nothing to say. The learned 
Judge’s judgement runs as follows “ Bespondents’ pleader urges 
that as the appeal is not supported it should be dismissed. I 
agree.” For this reason the District Judge dismissed the appeal 
without going into the merits. The female appellant Musam- , 
mat Bam Piari subsequently filed an application for hear- 
ing on the ground that sufficient cause for her ■ non-appearance 
could be established. This application was rejected. There are 
two appeals before us, one from the oi'iginal decree and the other 
from the- order rejecting the application of Musammat Bam Piari. 
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It is quite clear that the learned District Judge is "wrong. To ask 
a non-legal appellant to argue his case is asking for what is practi- 
cally imjjossible. The application for adjournment shows clearly 
and distinctly that he did not wish to drop liis appeal. He wish- 
ed to press it. The hare fact that he could not argue it did not 
justify the District Judge in dismissing it. It was necessary for 
him under the circumstances to consider the grounds of appeal 
and to decide the case on the merits. This he has not done. 
We therefore admit the appeal, set aside the decree of the District 
Judge and remand the case to his court with directions to re- 
admit the appeal to its original number in the register and 
to dispose of it oh the merits. Costs will follow the event. 

Appeal all jwed and cause remanded. 


Before Sir Henry Richards, Knight, Chief Juaticc, and Mr. Justice Bancrji. 
SABTA PRASAD AND anotheu (Dependants) v . DHARAM KIRTI SARAN 

AND OTHERS (PLAINTIFFS).* 

ArhitraUon — Award — Party to the suit not made party to the submission toarbi~ 
tration — Party so omitted not a necessary parly to the suit. 

Held that an arbitration and an award made in the courso of a suit would 
not be rendered invaliiby the mere fact that a parly whoso name was on the 
record, but who was not a necessary party to the suit, was not made a party to 
the arbitration proceedings 

■ In a suit for partition of the property of a joint Hindu family 
between two branches thereof, the widow of one of the members of 
the family was made a party defendant. The subject matter of the suit 
was referred to arbitration, but to the submission the widow was not 
a party. An award was made, upon which a decree followed which 
was in accordance with the reward. Against this decree the defend- 
ants appealed upon the ground that the "widow was no party to the 
arbitration proceedings upon which the decree rested. 

Mr. B. E. O'Gondr and Maulvi Qhulam Mujtabaior the appel- 
lants. 

Mr. A. H. G. Hamilton, The Hon’ble Pandit Madan Mohan 
Malaviya.'BahnJogindro Nath Ghaudhri, Babu Saiya Chandra 
MuJeerji, Munshi Girdhiri Lai Agarwala, Munshi Benode 

Behari and Pandit Rama Kant Malaviya, for the respond- 
ents. _ , ■ 

*Pir8l Appeal No. 2G4 of 1910, from a decree of B. R. Daniels, District Judge 
.of Moradabad, dated.the 8th of May, 1909, 
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Rioeards, C. J., and Banerji, J.: — Tliis and the connected appeal 
No. 20 of 1911 arise oiitof two suits brought for partition of certain 
property which originally belonged to Sahu Radha Kishan. 

The plaintiOs to the two suits are the descendants of Sahu 
Qanga Sahai and • Sahu Gokal Prasad, two of the sons of Sahu 
Radha Kishan. One Musammat Janki was made a defendant to 
the suit: she is the widow of Sahu Shiam Saran, one of the sons 
of Sahu Qanga Sahai. All the parties to the two suits referred 
their disputes to arbitration, save and except Musammat Janki, who 
did not join in the submission. A decree was made by the arbitra- 
tor, who was the Subordinate Judge in whose court the suits were 
filed, and who was appointed arbitrator not only with the consent 
of the parties but also with the sanction of the Government. 
Decrees have been passed in both the suits in accordance with the 
award, and it is against these decrees that the two appeals before 
us have been preferred as also the appeal No. 21 of 1911 in which 
Musammat Janki is the appellant. The decree having been 
made in accordance with the award, a preliminary objection has 
been taken on behalf of the respondents that no appear lies. If 
the award is legally valid, the decree being in accordance with 
the award no appeal can be preferred from the decree and the 
objection must prevail. We have therefore to determine whether 
the award is a legally valid award, 

Mr. -O’Gonor, who appears for the appellants, challenges the , 
validity of the award on the sole ground that Musammat Janki 
was not a party to the submission. If Musammat Janki was not 
a necessary party to the suit, the fact of her not joining in the 
submission would not in our opinion affect the' validity of the 
award. As regards Musammat Janki the allegation of the plaint- 
iff was that she was in possession of some villages in lieu of 
maintenance. Her statement was also to the same effect, and 
what she claimed was that her right of maintenance should not 
in any way be affected by the partition claimed in the two suits. 
It thus appears that all parties were agreed that she was not 
a necessary party having regard to the nature of her rights. Had 
the case gone to trial no question of her rights could have been 
determined in a partition suit. So that it is manifest that she 
was not, as the parties themselves also practically admittedj a 
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necessary parfcy to the suit. The fact that she did not join in the 
submission did not therefore in our opinion vitiate the award. The 
decr^ having been passed in accordance with the award, no appeal 

lies and these two appeals must fail. 

We accordingly dismiss this appeal with two sets of costs, 
one set to be obtained by Parsobam Saran respondent and the other 
bySahu Dharam Kirti respondent. The objections under order 
XLI, rule ,22, fail and are dismissed with costs. 

Appeal dismissed. 


EEVISIONAL OEIMINAL. 


Before Mr. Justice Tudball. 

EMPEROR V . UDITNARA.IN DUBE and othebs.* 

Griviinal Procedure Code, section 439 —Revision— Powers of High Court — Bis- 
trict Registrar, 

A District Registrar is not a court subordinate to the Higb Oourt either on 
the oivil,.oriminal or revenue side, and the High Court has no power to interfere 
with the order of the Registrar impounding a dooument and calling upon the 
applicants to show cause why they should not be prosecuted for forgery. 

The facts of this case were as follows : — 

The District Kegistrar of Mirzapur had before him an application 
with reference to a certain document for an order of compulsory 
registration of that document. The Sub-Registrar had refused to 
register it on the ground of denial. After making some inquiry 
the District Registrar refused to register it on the ground that he 
believed the document to be a forgery. He passed the order on the 
27th of July, 1912. Immediately below the order he recorded the 
following order ; — ^ 

“The deed in question is impounded. An inquiry will be held by me under 
section 476, Criminal Procedure Code, on my return from leave. The writer of the 
deed, the>tte3ting witnesses, Khub Lai and Udit Narain, will be called on to 
show cause v/hy they should not be prosecuted for forgery." 

The parties agamst whom this order was made applied in 
revision to the High Court asking that it might be set asids. 

Mr. D. It, Sawhny for the applicants. 

The Assistant Government Advocate (Mr. B, Maloomson) for 
the Crown. 


Dietriot 

negistrar of Miraapore, dated the 27th of July, 1912. 
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TddbALL, J. ; — Tjiis {ii)pii.:ation lias arisen out of the following 
facts : — 

Tile District Registrar of Mirzajiur had before liim an applica- 
tion in reference to a certain flocumenE for an order of compulsory 
registration of that document. Tlie Siib-liegi-strar liad relused to 
register it on the ground of denial. After making some inquiry 
the District Kegistrar refused to register it on the ground that he 
believed the document to bo a forgery. He passed the order on 
the 27th of Jul}', 1912, Immediately below the order he recorded 
the following order : — 

“ The deed in question is impounded. An inquiry will bo bold by mo under 
section 470, Criminal Procedure Code, on my return from leave. Tbo writer of 
tbo deed, tbo attesting witnesses, Kbub La] and Edit Norain, will bo called on to 
show cause why they should not bo prosecuted for forgery.” 

So'i'ar no action appears to have been taken by the District 
Eegistrar, Presumably the present application, though it does 
not say so, asks this Court on the criminal side to pass an order 
that the District Eegiotrar should make no such inquiry. , The 
District Eegistrar may or may nob have power to pass such an 
order qua District Eegistrar. He may or may nob have power 
as District Eegistrar to make the inquiry’’ gwa District Eegistrar 
or even as a private person. Bub with that I have nothing 
to do. I fail to see that I have power to forbid a District Eegis- 
trar to make an inquiry into the matter if he so pleases. He is 
not a court subordinate to this Court either on the civil, cri- 
minal or revenue side, and it is a matter in which at this stage 
I see no ground for interfering even if I had power to do so. The . 
application is rejected. " 


application rejected. 
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instancG decreed the suit. On appeal the District Judge held that 
the suit was barred by res judimta, inasmuch as the present 
plaintiffs had taken no steps about their mortgage although they 
bad been impleaded in Ram Saran’s suit. The plaintiffs there- 
upon appealed to the High Court. 

Munshi Jaiig Bahadur Lai, for the appellants : — 

The suit is not barred by res judicata ; for tlie matter now in 
issue, namely, the mortgage sued on, was not at all in issue in the 
previous suit. In that suit the existence of this morlgage was 
admitted in the plaint itself and was not denied by any party. 
There was no dispute about the matter, and it was, therefore, not 
in issue between the parties. So there was no need for the present 
plaintiffs to appear and prove their mortg.age in that suit. The case 
is thus different from those relied on by the lower appellate court 
namely; — Sri Gopat v. Pirthi Singh, (1) Gopal LuL v. Benarasi 
Pershad Ghowdhry (2) and Naitu Krlshnama Ghariar v. 
Annangara Ghariar (3), In the first two cases the prior mort- 
gage upon which the subsequent suit was brought was not set out" 
or admitted by the plaintiffs in the previous suit ; in fact the 
holder of that prior mortgage was impleaded not as such but 
in a different capacity. It was, therefore, his duty to disclose 
and prove his prior mortgage. The third case was that of a 
holder of two successive mortgages who liad obtained a deci-ee 
on foot of his first mortgage without disclosing the second, 
and then brought a suit upon the second mortgage. In the 
present case the plaintiff in the former suit not only disclosed 
and admitted the prior mortgage but actually offered to redeem 
it. Nothing, therefore, remained to be done by the prior 
mortgagees in that suit the omission to do which can operate 
as a bar under explanation IV to section 11 of the Code of Civil 
Procedure. I rely also on the following cases : —Katchalai Miidali 
V. Ruppanna Mudali (4) Arunachala Reddi v. Perumal Reddi 
(5) Srinivasa Rao Saheb v. Yamunabhai Ammall (6). The same 
remarks which have already been submitted with reference to the 
cases relied on by the lower appellate court apply to the two 

(1) (1902) I.L R., 24 AU., 429. (4) M.W N., (1912), p. 41. 

(2) (1904) LL.R., 31 Calc., 428. (5) (1910) 21 ML.J., 036. 

(3) (1907) I.L.R.a 30 M^d., 353. , (6) (1905) I.L,R., 29 Mad., 8^. 
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following cases :—(TajW/i(xr Teli v. Bhagwanta (1), Mahahir 
Pershad Singh v. Prabku Singh (2). In the latter case the 
existence alone oT the mortgage^ had been admitted and not its 
priority, rwhich should, therefore, have been established. 

■ Maulvi Muhammad Ishaq, for the respondents : — 

The suit is barred by res' judicata. Although in Bam 
Saran’s suit the existence of the prior "mortgage was admitted by 
him and he offered to redeem it, yet the decree that was passed 
in that- suit did not provide for the prior mortgage but ordered 
the sale free from any incumbrance. It was the duty of the prior 
ruortgagees, who were made parties, to safeguard their interests 
by taking care to see that a proper decree, making due provision 
for their rights, was passed. They did not do so, nor did they 
get the decree amended or corrected. The result is that they have 
lost those rights and can not enforce them in a subsequent suit. 
Vide p, 437 of I. L. R., 24 All., cited already. This duty of theirs 
could not be dispensed with by reason merely of the fact that 
Ram Saran had admitted their mortgage. Moreover, the mort- 
gagors, who were parties to Ram Saran’s suit, did not admit the 
prior mortgage. It was the duty of the prior mortgagees, there- 
fore, to prove their mortgage as against the mortgagors. In the 
case in I. L. R., 29 Mad., 84, the mortgagor, too, had admitted the 
prior mortgage. As regards the mortgagors or their represen- 
tatives in interest, therefore, the prior mortgagees are precluded 
from setting up their mortgage. The cases relied on by the lower 
appellate court and the last two cases cited by the appellants 
support me. - 

Munshi Bahadur Lai, in reply: — 

The fact that the decree' in the previous suit did not in terms 
reserve the rights of the prior mortgagees does not necessarily 
defeat those rights. Vide I. L. R., 29 Mad, 84, and M. W. N., 
1912, p. 41, cited above. 

Knox and Muhammad Rafiq, J. J.: — It appears that one Ram 
Thai Man Tiwari executed a deed of mortgage in favour of Guptar 
Pande and Ajudhia Pande on the 20th of- September, 1890. Ram 

hal Man executed another mortgage subsequently in 1892 in 

respect of the same property in favour of Ram Saran. In 1897 

. (1) (1912) I.L,R., 34 All,, 599, _ (2) (1908) 9 O.L J., 78. 


1912 


Ajudhia 
Paitdb 
V. . 
Ikatat- 
Uddah. 



112 


THE INDIAN LAW EEPOETS, 


[VOL. XXXV, 


1912 


Ajodhia 

Pakdd 

V. 

Inatat- 

UiitiAn. 


instancG decreed the stiifc. On appeal the Distriol; Judge held that 
tlie suit was barred by ren jndici.Ut, inasmuch as the present 
plaintiffs had taken no steps about tlicir mortgage although they 
had boon impleaded in Bam Sarau’s suit. Tiio plaintiffs there- 
upon appealed to the Higli Court, 

Munshi Jang Bahadur Lai, for the appellants : — 

The suit is not barred bj' res ju/Mcaia] for the "matter no"w in 
issue, namely, the mortgage sued on, was not at all in issue in the 
previous suit. In that suit the existence of this mortgage "was 
admitted in the plaint itself and was imt denied by any party. 
There was no dispute about the matter, and it was, therefore, not 
in issue between the partias. So there was no need for the present 
plaintiffs to appear and prove their mortgage in tiiat suit. The case 
is thus different from those relied on by the lower appellate court 
namely : — Sri Gopal v. Pirtki Singk, (1) Gopai Lai v. Bcnu.rasi 
Perehad Gliowdhry (2) and Naitii lirlshnama Ghariar v. 
Annangara Ghariar (3). In the first two cases the prior mort- 
gage upon which the subsequent suit was brought was not set out 
or admitted by the plaintiffs in the previous suit ; in fact the 
holder of that prior mortgage was impleaded not as such but 
in a different capacity. It was, therefore, his duty to disclose 
and prove his prior mortgage. The third case was that of a 
holder of two successive mortgages who had obtained a decree 
on foot of his first mortgage without disclosing the second, 
and then brought a suit upon the second mortgage. In the 
present case the plaintiff in the former suit not only disclosed 
and admitted the prior mortgage but actually offered to redeem 
it. Nothing, therefore, remained to be done by the prior 
mortgagees in that suit the omission to do which can operate 
as a bar under explanation IV to section 11 of the Code of Civil 
Procedure. I rely also on the following cases : —Ratchalai Mudali 
V. Kuppanna Mudali (4) Arunachala Reddi v. Pcrumal Reddi 
(5) Srinivasa Rao Saheh v. Yamunabhai AmmalL (6). TJie same 
remarks which have already been submitted with reference to the 
cases relied on by the lower appellate court apply to the two 

(1) (1902) I.L E., 24 AU., 429. (4) U.W N., (1912), p. 41. 

(2) (1904) LL.B., 31 Oalo., 428. (5) (1910) 21 ML. J., 036. 

(3) (1907) I.L.R.« 3Q Msid., 353. ^ (6) (1905) I.L,E.. 29 Mad., 81 
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following cases x—Qajadhar Tdi v. Bhagwanta (1), MahaUr 
Ter shad Singh ,v. Tro.hku Singh (2). In the latter case the 
existence alone oT the mortgage had been admitted and nob its 
priority, ^which should, thei’efore, have been established. 

^ Maulvi Muhammad Ishaq, for the respondents : — 

The suit is barred by res judicata. Although in Ram 
Saran’s suit the existence of the prior mortgage was admitted by 
him and he offered to redeem it, yet the decree that was passed 
in that suit did not provide for the prior mortgage but ordered 
the sale free from any incumbrance. It was the duty of the prior 
mortgagees, who were made parties, to safeguard their interests 
by taking care to see that a proper decree, making due provision 
for their rights, was passed. They did not do so, nor did they 
get the decree amended or corrected. The result is that they have 
lost those rights and can not enforce them in a subsequent suit. 
Vide p. 437 of I. L. R, 24 All., cited already. This duty of theirs 
could nob be dispensed with by reason merely of the fact that 
Ram Saran had admitted their mortgage. Moreover, the mort- 
gagors, who were parties to Ram Saran’s suit, did not admit the 
prior mortgage. It was the duty of the prior mortgagees, there- 
fore, to prove their mortgage as against the mortgagors. In the 
case in I.. L. R, 29 Mad., 84, the mortgagor, too, had admitted the 
prior mortgage. As regards the mortgagors or their represen- 
tatives in interest, therefore, the prior mortgagees are precluded 
from setting up their mortgage. The cases relied on by the lower 
appellate court and the last two cases cited by the appellants 
support me. . 

Munshi Jang Bahadur Lai, in reply : — 

The fact that the decree' in the previous suit did not in terms 
reserve the rights of the prior mortgagees does not necessarily 
defeat those rights. Fide I. L. R, 29 Mad, 84, and M. W. N., 
1912, p. 41, cited above. 

Knox and Muhammad Rafiq, J. J.: — It appears that one Ram 
Thai Man Tiwari executed a deed of mortgage in favour of Guptar 

Pande and Ajudhia Pande on the 20th of September, 1890. Ram 
hal Man executed another mortgage subsequently in 1892 in 

respect of the same property in favour of Ram Saran. In 1897 

. (1) (1912) I.L.R., 34 AT1„ 599. ^ (2) (1908) 9 O LJ., 78. 
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Ram Saran brought a suit on the basis of the mortgage of 1892 
for the recovery of the mortgage money by sale of the hypothe- 
cated property. The suit was brought against Bam Phal Man 
mortgagor and against Ajudhia Pande and some of the legal 
representatives of Guptar Pande, who had died prior to the ins- 
titution of the suit. Some other subsequent transferees were also 
impleaded in the case as defendants. Ram ^aran prayed for the 
relief, among others, that he should be allowed to redeem the prior , 
mortgage of 1890 in favour of Qupiar Pande and Ajudhia Pande. 
The mortgagor and the prior mortgagees did not defend the suit 
or put in any appearance in court. The court trying the case of 
Bam Saran framed two issues only which related to the execution 
and registration of the mortgage deed of 1892 by Ram Phal Man. 
A decree was passed in favour of Bam Saran for the amount' of 
the mortgage money, which was to be realized by sale of the 
hypothecated property. The decree did not declare any charge 
of the prior mortgage on the property to be sold in execution ' 
of the decree of Bam Saran. In execution of the latter decree 
Inayat-ullah Chaudhri became the purchaser of the property , 
sold. . ' 

On the 2nd of August, 1910, Ajudhia Pande and the legal re- 
presentatives of Guptar Pande deceased instituted a suit in the 
court of the Subordinate Judge of Gorakhpur to recover the mort- 
gage money due on the mortgage of the 2nd of September, 1890. 
The claim was brought against the legal representatives of the 
original mortgagor, Inayat-ullah Chaudhri, the auction purcha- 
ser, and some subsequent transferees. The claim was resisted on 
the ground, among others, that it was barf ed by, res judicata, in- 
asmuch as the prior mortgagees being defendants in the suit of 
Bam Saran failed to prove the amount of their debt, in conse- 
quence of which the relief of Ram Saran regarding the redemption . 
of the prior mortgage could not be allowed. 

The court of first instance did not accept this defence and 
decreed the claim. On appeal the learned Additional Judge of ' 
Gorakhpur accepted the plea of reS judicata and reversed the 
decree of the first court and dismissed the claim of the .prior 
mortgagees. The learned Judge came to the conclusion , that the 
plea -of res judicata barred the claim of the plaintiffs appellants 
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on the authority of the cases ; — Sri Oopttl v. Pb'lhi Singh (1), 
Nattu Krishnama Ckariar vl Annnngxrx Chariar (2) and 
Gopal Lai V. Bfnarasi Pershad Gho'wdkry{S). 

The case has been argued before us fully and at some length 
by the learned counsel for both sides and some additional autho- 
rities have been cited before us. The cases referred to by the 
learned Additional Judge and some other cases on the same point 
go to show that if a prior mortgagee is a defendant in the suit 
brought by the subsequent mortgagee in which the debt of the 
prior mortgagee i.e., the debt prior to the debt in suit is not men- 
tioned and the prior mortgagee omits to set up his claim on his 
prior mortgage, a subsequent suit would be barred under section 
11 of the Code of Civil Procedure. These cases are no authority 
for holding that the plea of res judicata applies to the present 
case. In the case before us the debt of the prior mortgagee was 
, admitted by Ram Saran in his plaint, and in fact ho offered to 
redeem that debt. There was no occasion for the prior mortgagees 
to come to court and to bring to its notice their prior debt. In 
fact in two cases, namely, Srinivasa. Ran S.iheb v. Y amunahhai 
Ammall (4) and Katchalai Mudali v. Kuppanna Mudali (5), it 
has 'been held that under such circumstances the plea of res 
judicata does not apply. We are therefore of opinion that the 
claim of the plaintiffs appellants is not barred by section 11 of the 
. Code of Civil Procedure. We accept the appeal, set aside the 
decree of the lower appellate ' court and remand the case to that 
^ court for determination according to law. The appellants will 
get their costs in this Court. Other costs will follow the event, 

Appeal decreed and cause remanded, 

.(1) (1902) I.L.R., 24 All., 429. (3) (1904) I.L.R , 31/Calo , 428. 

(2) (1907) I.L.R., 30 Mad., 353. (4) (1905) 29 Mad., 84. 

(5) M.W,N. (1912), p. 41. 
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Jh'fOTC .’/r. tJuiltcc TiuUcJl and Mr. Jurdicc Muhamvtnd Bafig. 

ICALlAn AM> oTiir.ns v. SADllO LAL aijd othkhs 

(I’l.AINtn'I s)." 

Civil Pifi.-rdmc Cr.lr (IfOSl, A'A'A'/J', rule S — Excctdioti of decree — Decree 
for .'ii’c cr, a ;:;r7;{.y:rea';! li'knu'i on ledcinpHon of pidor mortgages — Poiocr 
of murt to crtcn l tiv.e fo! pagmeni of rcdcmv'Aon money. 

Vi'iion a iiuit for ! ;ii*’ t>y ft i mortgagee hccamo by reason of tbo 

intorvetil-oii of n prior mortgagee nli.o ii .suit for redemption of tho prior morfgago 
riTitl ft (Irorro war. pasunl accordingly, it v.-as held that tho court had power 
tinder order XX XIV, rule B, to extend (ho time for payment of tho sum found 
ncfca’.ary to r<’ln-;n tho prior mortgage, tho plaintifls having through ulond fido 
mistnho paid into court an insufncicnl amount. 

Ti'.e ffvtls of lliis tuLso were, bried}', ns follotv-s : — 


Ti’.c plnitiliH!'!, vlio were .subsequent morbfrngec.s, brought a suit 
for .‘-ale tipoii tlioir mortgage in wliicli the}* impleaded certain prior 
mortgagee^. Tito prior mor(g;igoe.s nj)pcarcd to answer the suit 
and claimed to be redeemed, and in the end a decree was passed 
in favour of tlic pltiiiitiffs providing for redemption of the prior 
mortgages as a condition precedent to the sale of the mortgaged 
properly by tho plaint itfs. TJic plaintiffs ptiid into court vdtbin 
the lime limited b}' the decree what they believed to be a sum 
sufficient to satisfy it, but, owing to a miscalcuIaUon,thesum was as 
a matter of fact not enough. The court, however, allowed time 
to the plainlitfs to mabc good the dcficiencjL Against this order 
the prior mortgagees appealed to the High Court. 

Babu Saral Chandra ChaiuViri (with him Dr. Saiish Chan- 
dra Banerji), for the apjjcllants : — 

Tho plainlitTs having failed to deposit the whole money within 
the time fixed by tho decree thoii’ suit stood dismissed. Section 
148 of the Code of Civil Procedure could not be called in aid as 
the court bad no power to extend the time fixed in the decree for 
the deposit of the wliole amount of mortgage money ; Eel Singh v. 
Tika Ham (1). 

[Tudball, J.t—Section 148 of the Code certainly does not apply, 
but the proviso to order XXXIY, rule 8, would apply because this 
was a compound suit involving a sale of the property as well as 
redemption]. 

* First Appeal No. 129 of 1912, from a dooroo of Shekhar Nath Banerji, Second 
Additional Subordinate Judge of Agra, dated the 13th of February, 1912. 

(1) (1912) 1. Ii. R., 34 All., 383. 
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In order to determine whether the rule in question would apply 
one has to look to the* scope of the suit, Ihc rule speaks of a suit 
for redemption, pure and simple, whereas the present suit was one 
for sale. . The nature of the suit depends upon the relief asked and 
redemption was not the relief sought in this case. Therefore the 
rule would not apply. Even assuming that the rule applied, the 
court was not entitled to extend the time because no good cause 
“was shown for such extension. The decree provided that the money 
was to be deposited to the credit of defendants 1/, 19, 20 and 21. 
But the respondents deposited the money to the credit of defend- 
ant 17 and one Bidhi Ghand, who at the date of the suit possessed 
no interest in the property. The de[)osit therefore was made in 
contravention of the express terms of the decree. The principle of 
the following case applies to the present case as showing that 
such a deposit is not valid; Debendra Mohan v. Ram Sana 
Run war (1). 

The Hon’ble Munshi Gokul Prasad (with the Hon’hle Dr. 
Sundar Lai), for the respondents : — 

, No appeal lay from an order of the lower court granting an 
extension of time. Order XLIII, rule 1, clause (o) gives a right of 
appeal from an order refusing to extend the time for the payment 
of mortgage money. The latter order being expressly provided 
for as appealable, an order like the one now in question cannot 
form the subject-matter of an appeal, under the provisions of the 
Code. The mistake in the deposit was a bond fide one, because in 
the decree -it was provided that the money should be deposited to 
'the credit of defendant 17 and Bidhi Ghand. The respondents 
were misled by that provision in the decree. 

Babu Sarat' Gliandr a Ghaudhri, in reply ; — 

The order passed in the present case is a decree: Rahima v. 
Nepal Rai (2). According to the appellants’ contention the court 
below had no jurisdiction to extend the time and consequently this 
Court _ can deal with the matter in the exercise of its revisional 
jurisdiction. 

Tudball and Muhammad Rafiq J. J. :_This appeal arises out 
of the following circumstances. The respondents to this appeal 
brought a suit for sale on the basis of a mortgage. They impleaded 
(1904) 1. L. R., 26 AU., 291. (2) (1892) I, L. E., 14 All., 620. 
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certcoin persons as subsequent transferees. It appears that there were 
three prior mortgages, one in favour of Bidhi Chand and two in 
favour of Kalian. Bidhi Chand sold his rights to Kalian and the 
other three appellants before us. At the trial of the suit these four 
persons thought fit to stand upon their rights as prior mortgagees 
and claimed tliat the plaintiffs should redeem them before they sold 
the mortgaged property. The result of this was a compound 
decree in favour of the plaintiffs to the following effect. The court 
ordered the original mortgagors to pay up the plaintiffs’ debt with- 
in three months. It then ordered that if they failed so to pay, the 
plaintiffs should pay within a further period of one month to the 
present appellants the sums due on the three prior mortgages, and 
conditional upon their so doing, the decree gave the plaintiffs power 
to consolidate the amounts due on all the mortgages and to put the 
property to sale for the full amount. It went on to say that if the 
plaintiffs failed to pay off the amounts due on the prior mortgages 
within the time allowed, the suit should stand dismissed. The. 
original mortgagors failed to pay the money within the time allow- 
ed. Therefore the plaintiffs within a further time of one month 
deposited Rs. 3,690-0-0, stating in their application depositing the 
money that the amount is due to Bidhi Chand and Kalian. The 
money was really payable to Kali^ and the other three appellants, 
who had acquired the rights of Bidhi Chand. The sum which 
ought to have been deposited by the decree-holders really amount- 
ed to something over Bs. 4,000-0-0. There had been ah error in 
calculation and therefore after the period of one month Kalian and 
his co-appellants put in a petition of objection in which they pointed 
out that the amount deposited was not the full amount and there- 
fore the plaintiffs’ claim under the terms of the decree should be 
dismissed. They made no mention of the error in entering Bidhi 
Chand’s name in the application. The decree-holders in reply 
pleaded that the deficiency in deposit was due to miscalculation. 
They also pointed out the error in entering Bidhi Chand’s name 
and asked for further extension of time to make good the defici- 
ency. The court allowed the application. Hence the present 
appeal. 

The argument of the appellants is that the court had no power' 
whatever to extend the time.; that section 148 of the Code of Civil 
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Procedure 'does not cover tlie case in ■which a time is fixed by the 
decree for the doing of some act mentioned in the decree, and that 
order XXXIV, rule 8. would not cover the case as the suit was not 
one for redemption. On behalf of the respondents it is contended 
that the order being an order extending time, no appeal whatsoever 
lies, as order XLIII7 rule 1, clause (0), only grants appeals when the 
court refuses to extend time. The reply to this is two-fold, first 
-that the order granting time is a decree within the meaning of 
section 47 of the Code, and secondly, that even if it be not a decree, 
the order passed is without jurisdiction and the court has power to 
set it aside in revision. In our opinion the order passed by the 
lower court was with jurisdiction and was justified by order XIXXIV, 
rule 8. It is true that in its inception the suit was not a suit for 
redemption. It was a suit for sale, hut directly the present appel- 
lants determined to stand upon their prior rights and demanded 
redemption, the suit became a compound suit and as a matter of 
fact the decree was both for sale and redemption, and so far as the 
decree between the present parties is concerned, it is clearly and 
simply a decree for redemption. In our opinion the proviso to rule 
8 of order XXXIV, clearly applies and the lower court had power 
to pass the order. So far as the merits of the case are concerned 
we think the order of the court below is correct. The objection 
taken by the present appellant was simply as to the amount and the 
- court below was satisfied that there was a bond fide mistake in 
: calculation. A.S to the entry of Bidhi Chand’s name the error was 
pointed out by the plaintififs themselves. The lower court's order 
has done material justice. We see no reason to interfere and 
“ dismiss the appeal with costs. 

Appel dismiesed. 


Before Mr. Justice Tudball and Mr. Justice Muhammad Bajiq. 

SATYA SHANKAR GHOSHAL akd otbkhb (Deoree-holdeub) v MaHARAJ 
NARAIN SHEOPURI and others (Judgement-debtors).* 
Execution of decree — Slay of execution of dercee under appeal — Jurisdiction- 

Procedure. ■ 

Held that the court which passed a decree has no power to stay execution 
thereof whilst the decree is under appeal ; neither has a court which has executed 

■ Ho. 194 of 1912 from a decree of Srish Ohandra Basu, Subordi. 

nate Judge of Benares, dated the.25th of April, 1912. 

: - - Ig - , , 
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its own deorco awarding possession of immovable property power to restore to' 
possession tbo party ‘ivhom ifc has ejected. 

The facts of this case were as follows : — 

The plaintiffs obtained a decree against the defendants for 
possession of a house and for mesne profits on the 26th of January, 
1912. In that decree the defendants were allowed one month’s time 
within which to vacate the premises in dispute. The decree-holders 
applied for execution of their decree for possession, for costs and 
the mesne profits, on the 11th of April, 1912, and on the 23rd of 
April, 1912, obtained possession of the house through the court 
amin and got some movable property of the judgement-debtors 
attached. In the meantime the judgement-debtors had filed 
an appeal against the decree in Jhe High Court on the 20th 
of April, 1912, and without applying for an order for the stay of 
execution in that Court put in an application on the 24th of April,' 
1912, in the court which passed the decree, praying for. the res- 
toration of possession to them pending the decision of the appeal 
in the High Court. On the 25th of April, 1912, the Subordinate 
Judge ordered restoration of possession to the judgement-debtor 
and accepted Rs. 2,500 as security from them. The decree- 
holders appealed. 

Babu Earendra Krishna him Babu Jogindro 

Nath Chaudhri and Babu Amulya Ghandra Mitra), for the 
appellants : — 

The order of the lower court is illegal and without jurisdiction 
on several grounds. An appeal having been filed , against the 
decree, the court which passed the decree had no. power to stay - 
execution or restore possession to the judgement-debtors after having 
once given possession to the decree-holders. The only court where 
such an application could then be made was the appellate court 
which had seisin of the suit and no other Ghunni Lai v.- Anant 
Ram (1). Moreover, there can be an application for stay of 
execution, only where there is something to stay and not where a 
decree has been executed : Rharram Singh v. Kishen Singh (2). - 
In the present case, possession having been given by the court to 
thb decree-holders, there was nothing left to be done so far as that 
-portion of the decree was concerned, and the execution court had _ 
become functus olficio. The execution of the decree having been 
( 1 ) {1898) I. L. R., 25 Oalo, 893. (2) (1883) 12 0. L. B., 532. 
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completed even the appellate court could not grant a stay order, 
much less the court whose decree had been appealed against. 

Babu iSfitaJ Prasad (?hoi>7i (with Dr. Suisli Chandra Banerji 
and Dr. Surendro Nath Sen), for the respondents ; — 

. The lower court may have been technically wrong in supersed- 
ing its oesvn order passed on a previous occasion. But that court 
having taken security from the judgement-debtors this Court should 
not interfere. In any case justice will surely be done if this Court 
simply upsets the. order of the court below which is under appeal 
without prejudice to the judgement-debtors now applying to 
obtain a stay order from this Court, which is seised of the matter 
as the appellate court. 

Tudball and Muhammad Rafiq, J.J.:— The circumstances 
out of which this appeal has arisen are as follows;— The decree- 
holder, on the 26th of January, 1912, obtained a decree for posses- 
sion of certain house property together with mesne profits and costs. 
Under the decree the judgement-debtors were directed to vacate the 
house within one month, i.e., the judgement-debtors were allowed 
one month’s grace to remove their property. On 11th of April, 
1912, the decree-holder applied to execute the decree. He asked 
to he put in possession of the house by ejectment of the judgement- 
debtors because the latter had not vacated it. They also asked for 
' attachment and sale of movable property in order to recover the 
costs and mesne profits. On the 20th of April, 1912, the judgement- 
debtors filed an appeal against the original decree in this Court, 
No application was made at the time for stay of execution. On 
the 23rd of April, 1912, the Amin in the court below gave posses- 
sion to the decree-holders and duly ejected the judgement-debtors. 
Movable property was also attached. On the 24th of April, 1912, 
the judgement-debtors filed an application stating that they had 
filed an appeal in the High Court and had also applied to that Court 
for stay of execution (which was incorrect), and they asked the court 
executing the decree to postpone the proceedings until the order of 
the High Court was received. On the 25th of April they -made 
another application to the court below stating that they had filed the 
appeal, but the decree-holders had in execution dispossessed them and 
attached their property ; that they had money ready as securiiy j 
and they asked the court to release the property and restore them 
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io possession. The court thereupon ordered the money to be 
deposited in the treasury as security, released the movable pro- 
perty and passed an order to the Amin to replace the judgement- 
debtors in possession. Accordingly the decree-holders were dispos- 
sessed and the judgement-debters replaced in possession. It is 
against this order that the' present appeal has been made. In the 
first place, on filing an appeal against the original decree, if the 
judgement-debtors wished to secure stay of execution they ought to“ 
have applied at once to this Court for that purpose. The lower 
court had no longer any power to stay execution after the appeal 
had been filed in this Court. In the next place, the decree having 
been executed in so far as possession of the house was .concerned, 
that portion of the decree could no longer be stayed, it having been 
executed. The utmost that the lower court could have done on the > 
25th of April was to stay its bands and go no further. It had no 
power whatsoever to go backward, to drive the decree-holders out - 
of possession and replace the judgement-debtors in possession; Its 
order was clearly passed without jurisdiction and was completely 
ultra vires. We accept the appeal, set aside the order of the court 
below and direct that the decree-holders be at once restored to the 
possession which will be theirs until the decree is set aside. The 
appellants will have their costs in this Court. 

Appeal allowed. 
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Before Sir Eenry EicMrds, Knight, Chief Justice, and Mr. Jxistico Tadball. 

KAMTA PBASAD (Depectakt) v. PAITNA LAL (Plxistifp).* 

Act CJ'Ocal ) m. n of 1901 CAgra Taiancy Act), sections ’^2,, 29, 80 ai\d 84-- 

Exproprietary ienant—Mongageo from cxpromictary icmnl holding over 

after ejectment of mortgagor— Beni not fixed hy agreement or hy a decree of 

the Court— Bight of tamxndar to recover rent. 

0. and M. vrete zamindara who owned somo sir land and an occupanoy 
.holding. They eseonted a usufructuary mortgage of their sir land and occu- 
pancy holding in favour of K. and the predecessor of J. In execution of a money 
'decree against G. and 3, their zamindari rights wore sold and P. purchased the 
same. Subsequently, in execution of a decree for arrears of ront,P . got O and 27. 
ejected by the Revenue Court. Later on P.jgot K. and J. the mortgagees also 
ejected by the Revenue Court. P. then brought a suit against K. and J. for 
arrears of rant for the period between the ejectment of Q. and 27. and their own 
ejectment. 

3eld that P. was not entitled to recover the rent in regard to the period of 
time between the two ejectments as the rent had not been fixed either by agree- 
ment between the parties or by a decree of court. 

This was an appeal under section 10 of the Letters Patent 
from a judgement of a single Judge of the Court. The facts of the 
case are stated in the judgement under appeal, which was as fol- 
lows : — 


“ This and the connected appeal No. 343 of 1911 arise out of two snitn 
brought by the respondent Panna Lai for arrears of rent midor the following 
oircumstanoes. Qodha and Hamir Singh owned certain zamindari shares to 
which some sir lands appertained. They had also an occupanoy holding in 
another share of which they were not proprietors. On the 10th of March, 1897, 
theyexecuted a usufructuary mortgage of their sir and occupanoy lands in 
favour of Kamta Prasad and Malkhan. The rights of Malkhan subsequently 
vested in Jhandu. In execution of a money decree against Qodha and Hamir 
Singh their zamindari rights were sold by auction and were purchased by the 
plaintiS Panna Lai. On the Gth of September, 1906, Panna Lai sued Qodha and 
Haunt Bingh for arrears of rent of the sir land. Kamta Prasad and Jhandu 
were not parties to this suit. On the 16th of September, 1906, the claim of 
Panna Lai was decreed, the defendants Qodha and Hamir Singh having filed a 
confession of judgement. On the 29th of November, 1906, these persons wore 
ejected from the holding. Kaita Prasad, however, continued in possession, and 
acoordmgly, on the 25th of August, 1909, Panna Lai sued him and Jhandu in the 
venue Court for ejectment. They set up their mortgage, but the court of 
rst instance held that they were tenants without rights of occupancy and 

instance they 

° ° Oommissioner and afterwards to the District Judge. The 
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by the court below iS right and this appeal must fail. I, accordingly, dismiss it 
- with costs. ” 

Against tliis decision an appeal was preferred under section 10 
of the Letters Patent. 

Munshi Girdhari Lai Agavwada, for the appellant. 

Munshi Benode Behari, for the respondent. 

Kichards, 0. J., and Tudball, J. : — The facts out of which this 
and the connected appeal No. 51 of 1912, have arisen are set out 
at length in our judgement in L. P. A. No. 49 of 1912. Those two 
appeals arise out of the two suits for rent therein mentioned. 

We find it impossible to hold that the plaintiff respondent is 
entitled to recover the rent which he claims in regard to the 
period of time between' the two ejectments. Admittedly no rent 
was fixed as between the present parties, either by agreement 
or by decree of court. Section 34 of the Tenancy Act (II of 1901, 
Local) clearly does not, and was never intended to, apply to the 
circumstances of the present case. It relates to the case of a 
person taking possession for the purpose of cultivating as a tenant 
•without the consent of the landholder. 

Here the present appellant defendant took possession with 
the full consent of the landholders Jodha and Hamir Singh in the 
year 1897. It is true that the latter by operation of law became 
the exproprietary tenants and have been ejected and that the 
appellant continued to occupy the land. Section, 84 clearly does 
not apply. 

Section 28 of the Act applies to the case of a sub-letting by 
a tenant before the commencement of the Act or a sub-letting 
subsequent to the Act in accordance with the provisions thereof. 
In the present case there was no sub-letting prior to the Act by 
a tenant and there has been no sub-letting since the Act came 
into force, in accordance with the provisions thereof. This section,' 
therefore, does not apply. 

Where the tenant has sub-let, otherwise than in accordance 
with the provisions of the Act, section 29 applies. It gives the 
landholder the option of enforcing or not the covenants bet* 
ween the tenant and sub-tenant. In the present case the plain* 
tifi" 1 espondent is not seeking to enforce any such covenant; nor 
was there any sub-letting subsequent to the acquisition by Jodha 
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nnd Hami'r Singh of their exproprietary rights, unless we hold that 
mortgage operated as a sub-lease with effect from the date of the 
acquisition of exproprictary rights. Section 30 of the Act merely 
states tliat tlio interest of a sub-tenant ceases with the extinction 
of the interest of tlio tenant for whom he holds. The plaintiff 
docs not in the present suit seek to enforce the terms of the con- 
tract between the appellant and Godba and 'Hamir, He puts 
them entirely on one side. Therefore we ean find no provision in 
the law which enables him to enforce, as against the appellant, 
the contract between himself and the exproprietary tenants. 

Unless ho is entitled to recover this rent by some provision of 
the law, in the absence of a contract between the parties, or a 
decree of court, he is not entitled to recover it. 

For these reasons we must hold that the suit fails. We allow 
the appeal, The suit will stand dismissed ^vith costs in all courts. 

Appeal allowed- 


Boforo Mr, Justice Tadball and Mr. Justice Muhammad Bafiq. 

BHAGWATI PRASAD (Pr.AnmPE') v. BHAGWATI PRASAD aitd 
OXHEns (DBmn>AKTB)*, 

Act ('LocalJ No. Ill oj 1901 [United Provinces Land Bcvcmic Act), sections 111, 
112, 233 CkJ — Partition— Hindu law— Joint Hindu family — Minor — No 
necessity for minor to be specially represented in partition proceedings. 

Wlioro a partition of tho property of a joint Hindu family in wliich one of 
the members •was a minor was found to have been properly carried out with duo . 
regard to tho interests of tho minor, it was held to bo no ground for upsetting 
tho partition, wore suoh a course possible having regard to sootion 233 (fc) of the 
United Provinces Land Eovonuo Act, 1901, that tho minor was not represented 
in the partition proceedings by a formally appointed guardian. In such ciroum- 
stances a minor member of the family is suitably represented by the managing 
member or members. 

This was a suit for a declaration that the plaintiff was not 
bound by certain partition proceedings. The facts are fully set 
forth in the judgement. Shortly they were as follows ^ 

The proceedings were instituted by the defendants against the 
plaintiff and other members of bis family. The plaintiff was a 
minor when those proceedings were instituted. No guardian 
was formally appointed to represent the plaintiff, but the major 

* Second Appeal No. G26 of 1911 from o decree of P. D. Simpson, District 
Judge of Gorakhpur, dated the 1st of May, 1911, reversing a decree of Harbandhan 
Lai, Additional Subordinate Judge of Gorakhpur, dated tho 26th of November, 
1910. ' 
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members of tbe family acting for tbemselyes and iho plaintiff ar- 
rired at- an arrangement 'vrith the opposite party in accordunco 
with -vrMcb the -partition proceedings Avero carried out. The plaintiff 
brought this suit to set aside these proceedings. The court of fii-sb 
instance decreed the suit, but the lower appellate court ^o^el‘sed 
the decree. The plaintiff appealed to the High Court. 

Dr. Tej Bahadur Sa'pvv.., for the appollaut: — 

There was no formal appointment of a guardian for the appel- 
lant in the partition proceedings. Therefore the appollaut cati- 
not be held bound by the partition carried out by the Ivevemu^ 
Court. The minor mightHiavo beon a member of a joint l.liudu 
family, the managing member of which was made a jiarty to i.he 
proceeding, but that did nob make an express provision of the law, 
namely, that a minor must be represented by a formalin appointed 
guardian in order to bind him, unnecessary and .superihious. As 
regards the question of the Civil Court’s authority to quesi ion a 
partition carried out by a Eevouue Court, it sbouhl ho noted that- 
what was challenged in this case was nob tlio validity ol‘ l,ho parti- 
tion proceedings of the Revenue Court but tbo mode ol' distribution 
of the mahals which involved a question of proprietary litil(\ and 
as such was maintainable in a Civil Court. 

The Hon’ble Dr. Sundar Lai (with whom Mr, E. A. Jhmaril), 
for the respondents : — 

There may have been some irregularity in not ap))ointiiig a 
guardian to the minor in the Revenue Court during tlio c.ourtio of 
the partition proceedings, but thoro aro sovornl circinriHtancoa in 
the present case which bind the minor, in spite of that techirhiul 
defect. The minor was a member of a joint Hindu family, nil t)if> 
members of which, including the plaintiff appellant, were )na.fle 
parties to the partition proceedings, Tbo interest of tb (5 minor 
was identical with that of the other members; no /rand was pr/io- 
tised, nor was there even any allegation of it by tlie plaintiff’, and 
the interest of the minor did not in any way suffer in carrying 
out the partition. Under these circumstances there is no doubt 
that the minor was hound by the partition proceedings Moreover, 
a suit to set aside a partition proceeding is not a suit in v/hioh a 
question of proprietary title is raised and does not fall under the 
provisions of either section 41 or section 112 of the , 
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Actaudthoroforo section 233 (Z;) of that Act wiJl bar such a 
suit. 

Dr. Tcj Bahadur Sai^ru was lieard in reply. 

Tcjdball and Muhammad Eafxq J.J. :_The facts out of 
wliich this appeal lias arisen are as follows , 

Tlio plaintiff, Bhagwati Prasad, together with his half brothers, 
Jokhu and Lachman, and his uncles Umi-ao and Ram Nath, and 
the ^vidow of his deceased uncle Nandan, constituted a joint Hindu 
family. The family owned a share in mauza Dibaria Buzurg. The 
defendants, first party, Bhagwati Prasad No. II, minor, &c., were 
also co-sharers, and so also were the defendants, third party. These 
three groups of co-sharers cultivated their separate sir lauds. The 
defendants, second party, are the plaintifis’ half brothers and uncles 
and aunt. The fir.st set of defendants applied to the Collector 
-under the Land Revenue Act for partition of their share into a 
separate inahal. Tiie plaintiff was then a minor, and, as the names 
of all the members of the family were recorded in the khewat, his 
name was also recorded therein imder the guardianship of his half 
brother, Lachman, There was no objection to the partition, nor 
is it denied even now that the parties to the partition were 
the owners in possession of their recorded shares. In the wajib- 
ul-arz there was recorded the express wish of the then co-sharers 
that at the time of partition, ifitoccurredin the future, the various 
co-sharers should be maintained in possession of the various lands 
which they then held. This is also in accordance with the pro- 
visions of the Land Revenue Act and it is a rule regularly followed 
in all partitions unless it is not possible to divide the mahal fairly 
and justly between the cb-sharers, in wliich case the rule has per- 
force to be broken. Provision is made for this in the Act. In the 
partition proceeding there was an entry to the effect that the rule 
was to be followed. But apparently the defendants, first party, 
and the plaintiffs’ brothers and uncles came to an agreement out of 
court and threAV their sir lands into the hotchpot and the whole 
mahal was divided into shares. Fraud, collusion and dishonesty 
were alleged by the plaintiff in the present suit, against both . his 
own relations and the first set of defendants, but he has utterly 
failed to prove these allegations, and the courts below have held 
against him on this point and it is not now put forward. It may 
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therefore bo taken for granted that tlie partition was justly and 
fairly carried out, and it was completed and sanctioned by the 
Collector, on the 30th of September, 1908, The plaintiff at that time, 
though a minor, was not far from his majority, for he instituted 
the present suit on 2Yth May, 1910, as being major and of full age. 
He attained his majority in fact on November 25th, 1908 (vide 
his plaint). In the course of the partition many plots of land 
which he and his family cultivated as sir, were placed in the 
mahal of the first defendants. In the course of the partition case 
the Eevenue" Court omitted to make any formal appointment of a 
guardian ad litem for the present plaintiff. The application for 
partition was made on the 19th of February, 1908. On the 2nd of 
April a petition was filed by the plaintiff’s brothers and uncles to the 
effect that they had no objection. It was not signed by Lachman, 
but by Jokhu on his behalf and the plaintiff’s name was omitted. On 
the 2nd of July, 1908, the ■ agreement mentioned above was written 
and it was filed on the 3rd of July, 1908, and with it a mukhtarnamah 
signed with Lachman’s name. Plaintiff’s name was entered in 
this application (or agreement). Jokhu again appears to have 
signed for Lachman. On the same day Jokhu filed an application 
that the plaintiff was a co-sharer and his share should be entered 
in Lachman’s patti. His name was then entered in all papers 
from which it had been omitted. After the partition lots had been 
drawn up the family apparently concluded that it was a mistake 
not to retain their sir plots in their own shares. Accordingly 
Umrao and Eamnath, the two uncles, and Jokhu filed a petition of 
objection on the 31st of August, 1908. This was disallowed. 
Thereupon Lachman and others appealed to the Commissioner and 
this was also disallowed. The partition was completed. 

The present suit was brought by the plaintiff alleging— 

(1) Fraud and dishonesty on the part of his own brothers and 
uncles with intent to ruin his interests. 

(2) That though Lachman was nominated as a guardian 
ad litem the court did not formally appoint him. 

(3) That he was unfit to' act as guardian and not entitled to 
the post as the minor’s mother was alive. 

(4) That he did not, as a matter of fact, look after the minor’s 
interests. 
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19 J 2 (S) Revenue Oourfc did nofj grant any sanction to 

agreement in regard to the mode of partition of the lands 
nA8^D (ind that the said partition had been detrimental to the minor’s 
aowati interests. 

1 ASA.D. Qj^ allegations ho asked for a declaration that the parti- 

tion was unlawful and void and that defendants, first part^had no 
rio-ht or share in the five anna, four pie share of the family and 
those plots of land which had been the sir and hhudhasht of 
plaintiffs’ family and which had been allotted to them (the de- 
fendants), In the alternative ho asked to be put into possession 
of those specific plots. The court of first instance held that the 
plaintiff was entitled to maintain the suit in respect only to his 
own share and granted a declaration that the partition was not 
binding on him and that the defendants, first party, were not entitled 
to the possession of the plots (of sir and khuclhasU) in dispute 
belonging to the plaintiff’s share. It was futher declared that 
the decree did not affect the rights of the defendants, first party, 
regarding so much of the lands in dispute as appertained to the 
share of the defendant, second party. This decree clearly was one 
which, if it were to have any effect, would really upset the whole 
partition. It did not even make the plaintiff restore to the other 
party those lands which he received in lieu of his sir o^ndhUudhasht 
plots in dispute. On appeal the District Judge dismissed the suit in 
toio. He was of opinion that the managing members of the joint 
family were parties to the partition, and as there was no fraud or 
collusion proved all members of the family were bound by it and 
could not go behind it, and that the present suit was one brought 
at their instigation to get behind the partition and to attain the 
object which they failed to attain in the Revenue Courtly their 
objections and appeal. The plaintiff appeals. 

In the beginning we have, to point out — 

(1) that no fraud has been established ; ^ 

(2) that it has nowhere been shown that the partition has been 
made to the detriment of the plaintiff or that he has not received 

his fair share of the parent mahal ; ; 

(3) that his objection to it is directed not to a question of pro- 
prietary title" but merely to the mode in which the lands have been 

distributed J ’ 
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opportunity of talcing the matter of tlic partition on review to tlie 
Board of Revenue, tlie highest court of appeal and re\dsion on the 
revenue side, so that any injustice might, if it existed, be set right. 
Tlie Board has rejected his application and nothing has been shown ’ 
to us which goes to ])rovc that tlie partition was oilier than just 
and equitable. 

In the circumstances, therefore, we liold that the suit was 
properly dismissed. We dismiss the apjieal with costs. 

Appeal dwnissed. 

BEVISIONAL CIVIL. 


Ui<fore Mr, Justice I'uiiball, 

RALLI DROTHEIiS (Avrt.icAHTB) j '. AMBIKA PRASAD (Optositb vinux).* 
Master and servant — Clerk engayed on a vwnthly salary — Itclinyuislmeni of 
employ vicnt without consent of master — Clerk not entitled to salary for broken 
portion of month in which ho left his scivicc, 

field that nn ofiico olcrk engaged on a raontlily s ilary is not ontitJod tq any 
salary for the broken portion of a month in the course of which ho leaves his 
service without the consent of his employer, llidgetuay v. Eungerford Market 
Company (1), Dhumco Bohara v, Sevenoaks (2) and Baviji Manor v. Liltlg (3) 
referred to. 

One Ambika Prasad was a clerk in the service of Messrs. Ralli 
Brothers on a monthly salary of Rs. 60. He left his service in 
the middle of a month without the consent of his employers and 
thereafter sued the firm to recover his salaiy for the broken 
portion of the month in which he left. The court of Small 
Causes at Cawnpore gave him a decree. Messrs. Ealli Brothers 
thereupon 'applied in revision to the High Court. 

Mr. A. H.^G. Hamilton, for the applicants. 

The opposite party was not represented. 

Tudball, J : — The opposite party to this application was a 
clerk in the employment of Ralli Brothers on a monthly salary 
of Rs. 50 per month. He left his service in the middle of the 
month without the consent of his employers, and he then brought 
the suit out of which this application has arisen to recover the 
salary for the broken portion of the month. He gave no previous 

♦Civil Eovision No. 112 of 1912. 

• ( 1 ) (1835) 3 A. and E,, 171. (2) (1886) I. L, R., 13 Gale., 80. 

(3) (1873) 10 Bom. H,0. Rep., 67. 
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Before Sir Henry Bicliards, Knighi, Chief Justice, and Mr. Justice Tudball. 
ATMA EAMjAOT othees (Plaintiefb) v. UGEA SEN'and othbes 
(Dbfendakts),* 

^ci No. XVI of 1908 (Indian Registration Act), section 32^Eegistration—'< Pre~ 
sentation ’ ’ — Physical delivery of document by person not authorized to 
^*!presentf' hut executant present and assenting whilst registration was 
going on 

Where it is shown that, prior to the registration of the dooument by the 
duly authorized official, a person who is competent to present the dooument 
for registration was present before that official assenting to the registration, 
the requirements of the Registration Act are sufficiently complied with. 

Mujib‘Un-nissa v. Abdur Bahim (1) and Earta Eishan v. Har Narain (2) 
referred to. 

In this case the plaintiffs’ suit had been dismissed by the court 
of first instance upon the ground that the documents upon which it 
was based had not been registered in accordance with the provisions 
of the Indian Eegistration Act, 1908. The facts relating to the 
registration of the documents in question were these. The docu- 
ments were brought to the Sub-Eegistrar by persons who were 
not duly authorized to present them for registration. But on the 
same date, and possibly at the same time, the mortgagor himself, 
who was a person entitled to present them for registration, came 
to the Sub-Eegistrar’s office and admitted execution, and thereupon 
the documents were in fact registered. The plaintiffs appealed to 
the High Court. 

The Hon’ble Pandit Moti Lai Nehru, for the appellants. 

The Hon’ble Dr. Sundar Lai, for the respondents. 

Eiohabds, 0. J, : — The only question which has been argued 
here is whether the documents, the foundation of the present suit, 
were or were not duly registered. It appears that the documents 
were brought to the Sub-Eegistrar by persons who were not duly 
authorized to present the documents for registration in the manner 
prescribed by the Eegistration Act. It, however, also appears 
that on the same date, if nob at the same time, the mortgagor, 

• Second Appeal No. 1357 of 1911 from a decree of W. D. Burkitt, District 
Judge of Sabaranpur, dated the 19tli of July, 1911, confirming a decree of 
Muhammad Shafi, Subordinate Judge of Sabaranpur, dated the 29th of Septem- 
ber,' 1910. 

(1) (1900) I. ti. R., 23 AU., 233. (2) (1912) I. L. R,, 36 All., 72. 
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being a person ^vas entitled to present the documents for 
registration, came to the Sub-Registrar’s office and admitted execu- 
tion, and that thereupon the documents were in fact registered. The 
question is whether or not this amounts to a good presentation 
within the meaning of the Registration Act. There cannot 
be the least doubt that the mortgagor was present as an assenting 
party to the documents being registered. The question involved 
was very fully argued before a F ull Bench of this Court in a 
recent case. At the conclusion of the arguments, however, the case 
turned on another point and no decision was actually given. 
Practically speaking precisely the same question arose in Karta 
KisJian v. Ear Narain (1), and a Bench of this Court decided on 
the 15th day of November, 1912, that registration under circums- 
tances very similar to those of the present case was a good 
registration. In my opinion where it is shown that prior to the 
registration of the document by the duly authorized official, a person 
who was competent to present the document for registration was 
present before the Sub-Registrar assenting to the registration the 
Registration Act is sufficiently complied with. I have nothing to 
add to the views which I expressed in the decision to which I have 
referred. 


1912 


Atma. Bam 

V. 

Ugba Sen. 


Tudball, J.— I fully concur. It seems to me quite clear that 
the present case comes well within the principle which is set forth 
in the decision of their Lordships of the Privy Council in Mujib'- 
un-nissa v. Abdur Rahim (2). Their Lordships therein 
observed “ When the terms of section 82 are considered with 
due regard to the nature of registration of deeds, it is clear that the ' 
power and jurisdiction of the Registrar only come into play when 
he is invoked by some person having a direct relation to the deed.” 
In the present case it is perfectly clear that, prior to the registra- 
tion, the mortgagor, who was a person having a direct relation to 
the deed, did come forward and invoke the Registrar to exercise his 
power and jurisdiction, and this action was tantamount to a 
presentation for registration. I do not think that there is any 
magic in the mere physical handing over of the document. 

By the Court. The order of the Court is that we allow the 
appeal, set aside, the decrees of the two courts below and remand 
(1) (1912) I, L. E., 35 All,, 72. ' (2) (19Q0) I, L. B., 23 All., 233, 
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tlio ca^Q io the coiirfc of fiMt inKancc. through the lower appellate 
rourl, witli (hrc.’.tioni (o rc-a«lmitLhc suit under il^i original number 
in fho file aiul proceed to hear and determine the case on its 
nu3rits. Cost-? hero and in tlic courts below will be costs in the 
cauao. 

Appeal (leeveed ami oaiisG remanded. 


REVISIONAL OEIMINAL. 


Before Mr. Justice TudinU. 

EMPEHOR V . RAAfA and orunns. ** 

Ac( ITo. XBV of ISOO ('Tndiau Penal Code), section 189 — Order duly promulgated 
by public servant — Order farhiddinp persons to enter railway premises except ■ 
for travelling. 

neld Hint Hio public Imvo n right to outer upon rnihv.ay promises for many 
purpose.' oUicr than travelling, nncl an order forhiilding persons to enter a rail- 
way station o.voopt for bond fide purposes of travelling would bo an illegal 
order. 

In the particular instance, however, it did not appear that the order in 
question wa.s issued by any authority which, supposing it to bo otherwise legal, 
would have lind power to issue it. 

The facts of this case wore as follows : — 

An ontler was published at Bindhachal railway station on 
the East Indian Eailw.ay forbidding pandas to go on the rail- 
w.ay .station except for bo??dyt(^e purposes of travelling. Certain 
pandas who wore found at the station soliciting pilgrims were 
accordingly charged avitli an offence under section 188 of the 
Indian Penal Code for disobedience to this order. They were 
convicted and sentenced to certain fines. 

The Sessions Judge of Mirzapur acting under section 438 of 
the Code of Criminal Procedure thereupon referred the case to the 
High Court with the recommendation that the convictions and 
sentences should be set aside. 

Neither the accused nor the Crown were represented. 

Tudball, J.— Certain persons have been convicted by a Magis- 
trate of an offence under section 188, Indian Penal Code, and have 
been sentenced to pay certain fines. The case has been referred to 
this Court by the Sessions Judge with the recommendation that the 

* Onminal Keforsuce No, 1003 of 1912, 
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convictions and sentences be set aside and the fines refunded. As 
far as it is possible to do so from the record I gather the facts to 
be more or less as follows Some officer or other has published 
an order forbidding the accused, who are pandas, from going on 
the railway station at Bindhachal except for bond fide purposes of 
travelling. The record does not show by whom that order was 
issued and whether he had power to issue it. There is nothing to 
show tbatit was issued to the accused personally; apparently it was 
generally proclaimed. The record shows that the accused went on 
to the platform and importuned certain iDilgrims. The Magistrate 
has therefore held them guilty under section 188 , Indian Penal 

Code. That section runs as follows : — 

« Whoever knowing that, by an order promulgated by a public servant law- 
fully empowered to promulgate such order, he is directed to abstain from a certain 
act, or to take certain order with certain property in his possession or under his 
management, disobeys such direction, shall, if such disobedience causes or tends 
to cause obstruction, annoyance or injury, to any person lawfully employed, be 
punished with simple imprisonment for a term which may extend to one month, 
or with fine which may extend to two hundred rupees, or with both.” 

There is nothing on the record to show that any order was 
promulgated by a public servant lawfully empowered to promul- 
gate such order. It is true that the case was tried summarily, and 
in a summary trial the evidence need not be recorded, but the 
record shows that no evidence whatsoever was taken to prove the 
order that was promulgated or to prove that the person who issued 
the order was authorized to issue it. Moreover, if the order be, as 
described in the opening clause of the judgement, forbidding persons 
to enter railway quarters .except for hoTid fide purposes of travel- 
ling, such an order is far from being legal. The public have a 
right to go to the railway premises for many other purposes than 
travelling and orders forbidding persons to enter railway premises 
except for travelling purposes could not legally be issued. It 
would indeed defeat many other purposes for which railways are 
intended. For this reason the order must be set aside. 

There are other grounds, as pointed out by the learned Sessions 
Judge, on which it is open to this Court to set aside these convic- 
tions, but I do not think it necessary to discuss them. It is in- 
cmnl^nt on the prosecution to prove the necessary ingredients. 

c go to constitute an offence. Unless the proof is before the 
cannot be said that the offence has been established, 
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I (hercrorc .sot aside tlio convictions and sentences 'and direct that 
tho /ines if paid be refunded. 

Convictions set aside. 


APPELLATE CIVIL. 


5iV 17c«r]/ Chief Justice, and Mr. Justice JBanerji. ' 

NARAIN DEI {PLAI^'TI^r) v. DDBGADEI inp another (Dbpekdahts.)* 
Civil Procedure Code f'lOQSJ, section 05 — Execution of decree — Benami^JMJ'cIJOSfl— 
Claim anainst certified purchaser, but not bj/ representative of the real purchaser. 

Tho widow of ono BholaNatb purchased a house at a civil court auction sale ■ 
in tlio naino of licr sou-in*law Baldco and incorporated it into another house left 
by her husband who had died Eouless. On her death ono of her daughters 
claimed tho house ns an heir of her deceased father. Tho son-in-law in whose 
name fho house was purchased raised tho plea that ho was tho certified auction 
purchaser and tho suit was barred by section C6 of tho Code of Civil Procedure, 
Held that as tho plaintiff did not claim through tho widow, but -through the 
widow's husband, her father, tho suit did not come within tho purview of section 
GG of the Oodo. Ram Narain v. Mohanian (1) distinguished. 

Tms -was an appeal under section 10 of the Letters Patent 
from a judgement of a single Judge of the Court. The facts of 
the case are fully set out in the judgement under appeal, which 
was as follows : — 

" In order to understand this appeal, it will be better in the beginning to 
sot out, that ono Bhola Nath had a wife, named Musammat Sundar Dei. Of 
these two, wore born four ladies, Musammat Narain Dei, Musammat Durga Dai, 
Musammat Uttam and JIusaramat Piari. Bhola Nath died leaving his widow, 
and these four ladies him surviving. Musammat Sundar Dei is now dead, and 
tho dispute relates to property which is said to be the property of Musammat 
Sundar Doi. It will bo well to note also, that tho lady, Musammat Durga Dei, 
married ono Baldeo. In this appeal tho parties are Musammat Narain Dei, 
who was tho plaintiff in the court of first instance, Musammat Durga Dei and 
her husband Baldeo. The property with which this appeal is concerned, is a 
bouse situate inmuhalla Mandi Said Khan in the oity of Agra. This house was 
put up to salo by the Civil Court at Agra. It was purchased— so the sale oertifi- 
oato sots out— by Baldeo. The sale certificate shows that it was sold subject to a 
lien of Bs. 119-14-0, arising out of a deed, dated the 3rd June, 1891, of which one 
Ganga Prasad was the holder. Musammat Narain Dei came into court and asked 
for possession of this property as being part of the property left by Musammat 
Bundar Dei. After setting out the pedigree, she alleges that Musammat Sundar - 
Dei, her mother, got possession of all the property left by Bhola Nath, and that in 
her life-time she purchased the house in d ispute, adjoining the house left by 

' * Appeal No. 87 of 1912 under seotion 10 of the LettersfPatent, 

(1) (1903) I. L. R.,S8 All., 83, 
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BHola Nath, and included it in one house. The purchase was made, she says, 
by Musarnmat Sundar Dei, out of the money which she had inherited, but she 
adds that the name of Baldeo was entered fictitiously. According to her Musam- 
mat Smidar Dei always remained in possession of the property. She puts the 
cause of action as arising on the 10th of March, 1907. In the written statement 
the defendants distinctly denied that the house in dispute was purchased by Mu- 
sammat Sundar Dei; they deny that she was the owner of it, they speoifically deny 
that the property was purchased fictitiously in the name of Baldeo, and that Mu- 
sammat Sundar Dei was ever in adverse possession of it.. The eourt of first 
instanoe'holding that Musarnmat Sundar Dei was in the receipt and enjoyment of 
the rent of the house in dispute up to the date of her death, and that Baldeo had 
no right after her death— the date of wrongful possession as against the legal heirs 
of Musarnmat Sundar Dei — decreed the plaintiff’s claim for possession of a one- 
third share in the house in dispute, and directed that it should partitioned. In 
appeal, the lower appellate Oourt held that section 6G of the Code of Civil Proce- 
dure of 1908 barred this suit. It held that Baldeo was the purchaser certified 
by the court, and in consequence decreed the appeal which’had been brought by 
BMdeo and Durga Dei and modified the decree of the court of first instance, 
directing that the suit for possession by partition of the house in Mandi Said 
Khan be dismissed together with mesne profits for the same. Musarnmat Narain 
Dei comes here in appeal and contends, first that section 66 of Act Y of 1908 has 
no application ; secondly, that the plea was for the first time raised in appeal, 
and thellower appellate Court should not have entertained it. There is a third 
plea by which it is contended that the whole of the house in muhalla Mandi 
Said Khan was not purchased by a sale of the Civil Court, that only one-third of 
it was so purchased and the remaining two-thirds were the result of a private 
purchase. The fonrth plea raised is one regarding the mesne profits of the 
house. 

“To take plea No. 2 first, the question raised is’ a question of law. The shadow 
of it had certainly been cast in the pleadings and I think, the lower appellate Court 
, was fully justified in considering the plea. There remains the question how far 
^ section 66 of the Civil Procedure Code of 1903, is or is not, a bar to the suit as 
brought. The contention of the appellant,'as I vmderstand it, is that this is a suit 
by anheir claiming inheritance to the property left by Musarnmat Sundar Dei, 
that section 66 — if it applies at all — allows a suit of this kind to bo brought 
under the second clause of the same section. The contention was that when 
Musarnmat Sundar Dei purchased the property in the name of Bhola Nath, the 
appellant, as her reversioner, could have brought a suit to challenge this aot, and- 
she is within her rights in so doing after Musarnmat Sundar Dei’s death. The 
plea raised is a very ingenious one, but it does not seem to me to bo strong enough 
to take, it out of the clear words of section 66. The first clause of section 66 is 
- practically the same as the old section 317, clause (1). That clause has been the 
Bu ject of several rufings by this Court, one of them being a Dull Bench ruling. The 
'"f th^ ^ Section 317 were the subject of careful consideration by five Judges 
they arrived unanimously at the conclusion that this section 

I n en e to preclude the institution of a suit against the certified purchaser, 
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by tho bonoflolftl owner or tlio successor jn title of tbe beneficial owner. In the 
present case, tbo beneficial owner is said to Lave boon Mnsammat Sundar Dei. The 
appellant, if sbo bos any standing, is a successor in title of the beneficial owner, 
and unless tbo Oodo of Civil Procedure of 3908 bas introduced any change, the 
•Tiling of this Court bolds that she, the appellant, is precluded from instituting a 
suit against Baldco, But it is contended that tho second clause of section 66 
on.ahlc3 the suit to bo brought. There is no doubt that Act V of 1908 has intro- 
duced now words which did not exist in the second clause of old section 317, 
So far, I ora with the learned counsel for tho appellant, buti confess considerable 
difficulty in following him, as be applies tho now words to tho present case. Is 
this a CABO in which a third person is claiming to proceed against property sold 
ostensivoly to |a certified purchaser for a ienamidar on tho ground that ho is 
liable to satisfy a claim of tho third person against tho real owner ? Take it that 
tho real owner was Musammat Sundar Dei. What claim has Musammat Narain 
Dei against Idusammat Sundar Doi which gives her a right fo proceed against 
this property though ostensivoly sold to Baldco? It is to meet this/ that her 
position ns reversioner is put forward. It seems to mo that it would require a 
groat deal of twisting to make those words fit in with tho claim ns now brought 
Jly attention was directed to tho case of Achhaibar Dubes v, Tapsi Dube (1). In 
that_casc,tho finding of this Court was that tho purchase was not a purchase made 
Boorotly by one person for anothor, tho ostensible purchaser having no interest 
in tho purchase, and tho real purchaser wishing for some reason that his name 
should not appear. In other words, tho finding of the Court was, that it was not 
benami purchase. In tho present case, however, tho contention, right through, 
of tho appellant — as tho lower appollato Court points out— has been, that Baldeo 
was a henami purchaser for hlusammat Sundar Doi and with her knowledge. 
An attempt was made to bring tho present case within tho purview of two 
rulings of tho Madras High Court— AfoJloppa v. Surappa (2) and Sanhunni 
Ifayar v. Narayanan Nambudri (3), and tho contention was that section 66 
applies not to purchases made by an agent and does not apply when possession 
bas boon transferred. Neither of these views have, at any time, so far as I 
know, found favour with this Court, 

•' There Jremains tho third plea,*vi 2 ., to tho oSect that one-third of tho 
bouse in dispute was tho purchase made at the auction held by the Civil Court 
and two-thirds wore the subject of a private purchase. Tho purchase is one of 
a nature similar to that which is made, times out of number, in Civil Court 
sales. I have been referred to no authority which held that uuder the circums- 
tances of this kind, namely, where property is sold subject to a lien, the 
purchaser purchased one fraction at the Civil Court sale and tho remaining 
fraction when he paid off the lien. What tho purchaser purchased is the who|e 
of the property, subject to any demands that may bo made by the lien advertised 
at tho time of the auction. The appeal fails and is dismissed with costs.” 

Pandit Shiam Krishna, Dm, for the appellant. 

Dr. Tej Bahadur Supru, for the respondents. 

(1) (1907) I.L. R., 29 All., 657. (2) (1883) I. L. R., 11 Mad., 234 

(3) (1893) I. L, R., ir.Mad., 282^ 
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Eiohards, 0. J., and BanerJI, J. : — The facts out of which this 
Letters Patent ap 23 eal arises are very clearly stated in the judge- 
ment of the learned Judge of this Court. The judgement is reported 
in 10 A. L. J. B., 97. The suit is to recover, amongst other things, 
a shfere in a house by partition, and also for mesne profits. The 
court of first instance decided in favour of the plaintiff. On first 
appeal the decision of the court of first instance was reversed so 
far as the property now in dispute was concerned, on the ground 
that the claim in respect thereof was barred by the provisions of 
section 66 of the Code of Civil Procedure. This decision was in 
due course affirmed by a learned Judge of this Court, and against 
his decision the present Letters Patent appeal has been preferred. 

When the case was before us on a previous occasion we deter- 
mined that we would consider the evidence in the case without 
remanding the case and so avoid putting the 2 )arfcies to the expense 
and delay of referring issues. We granted time to the parties in 
order that the evidence might be looked into. As a result we 
are able to consider the present case upon a state of facts which 
have to be admitted. The house in question was purchased 
by one Musammat Sundar Dei, the widow of one Bhola Nath. 
This house was subsequently incorporated into another one which 
admittedly belonged to Bhola Nath and formed part of his estate. 
It is quite clear therefore that it was the intention of his widow 
that this house should be part of her husband's estate and should 
not remain her separate property. Dr. Tej Bahadur has further 
to admit that he cannot contend on the evidence that the house 
was not in fact purchased on behalf of the widow, though the pur- 
chase was made in the name of Baldeo. We are also satisfied 
upon the evidence that Musammat Sundar Dei remained in posses- 
sion of the house up to the time of her death, and that during her 
life-time Baldeo never pretended that the property was his, or 
that the auction purchase had been made in reality for his benefit. 

The only question therefore for decision in the case is a purely 
legal one, namely, whether under the circumstances of the present 
case section 66 of the Code of Civil Procedure prevents the pre- 
sent suit being brought. It is no doubt a suit against a certified 
^ction purchaser, and so far it is within the words of section 66. 
However, it is contended by the appellant that the plaintiff does not 
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ini2)monnioJit, Tlio Sessions Judge of Cavjnpore referred the 

Cnnnni cu.SG to the High Court recommending that the order should be 
V- . set aside, 

Mr. A. P, JDiibef for the applicant. 

Miinshi Saiyx Narain and Mauivi Kamaluddin Ahmad 
Jafari, for the opposite party. 

Tudb ALL, J. — In tliis case one Muhammad Ali made a com- 
plaint against the present applicant, Ohliecli, charging him with 
the offence of clieating, under section 420 of the Indian Penal 
Code. Ho had prior to that preferred a complaint under Act 
XIII of 1859, but had ivithdrawn that complaint and preferred a 
complaint of cheating. The Magistrate issued process to Chhedi ; 
a (lat<3 was fixed ; evidence of the prosecution witnesses was taken, 

, and then a further date was fixed for their cross-examination.' 
There wore a few postponements and the cross-examination did 
not take place. Then, suddenly, without examining the accused 
or framing any charge against him or taldng any defence, and 
relying on the statements in chief of the prosecution witnesses, 
the Magistrate passed an order purporting to be under Act XIII 
of 1859, to the effect that Chhedi was either at once to repay the 
advance of Es. 60 or give security for Ks. 60 with one surety 
that ho would make two pairs of boots every week for Muhammad 
Ali;; in default of carrying out one of the two orders already 
mentioned, he was to undergo rigorous imprisonment for two 
months. Chhedi was sent to jail. The case has been referred to 
this Court by the learned Sessions Judge with the recommendation 
that the order be set aside. Further comment is unnecessary. The 
Magistrate has acted quite illegally. There was no case under 
Act XIII of 1859 before the Magistrate. That Act can only be 
put in motion by the employer. I set aside the order of the Ma- 
gistrate and direct that the complaint of Muhammad Ali be heard 
de novo by- some other Magistrate to whom the District Magis- 
trate may think fit to transfer it and not by the Magistrate whose 
order has just been set aside. 


Oi'der s&t aside. 
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Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Banerji. 
PEAQ NAEAIN ahd othbbs (Px-inmpFs) v. KADIB BAKHSH akd othebs 

(Depehd^ktb)* 

Act No. IV of 1882 (Transfer of Property Act), section 111, clause ( g)— Landlord 
and tenant’-Benial of title— Suit for ejectment of tenant— Landlord's inteiu 
iion to take advantage of denial of title to he expressed before suit. 

The demal of his landlord’s title by a tenant, in order to work a forfeituro 
under section 111 {g) of the Transfer of Property Act, 1882, must bo an unequi- 
vocal and unambiguous denial : mere non-payment of rent or even tho mortgag- 
ing of tho premises as belonging to tho tenant does not necessarily oonstituto 
such a denial. A landlord wishing to take advantage of his tenant’s denial a 
title to determine the lease must do some act showing his intention to do so 
before he can file a suit for ejectment. 

This -was an appeal under section 10 of the letters Patent from 
a judgement of a single Judge of the Court. The facts of the case 
are stated in the judgement under appeal, which was as follows : — 
“These appeals arise out of a suit brought by the rospondont for tho oject- 
ment of the appellants from a plot of land in tho city of Agra. Tho case stated 
in the plaint was that the six defendants were tenants of tho land, paying three 
annas a month as rent, that for five years preceding the suit tho defendants had 
paid no rent, though they had been repeatedly required to do so, and that they had 
forfeited their lease by non-payment of tho rent. There were other allegations 
, regarding constructions on the land with which wo are not now concerned. Tho 
defendants filed their written statements in June; 1910. In September, 1910, tho 
plaintiffs applied to the court for permission to amend their plaint by inserting 
in it an allegation that two of the defendants had denied tho plaintiffs’ title to tho 
land. The plaint was amended andj tho defendants were given an opportunity of 
■ filing a fresh written statement. They then denied that they had forfeited their 
lease either by non-payment of rent or by denying the plaintiffs’ title. They 
pleaded that they were perpetual lessees of the land, and also that the suit was not 
maintainable as the plaintiffs had not given them formal notice to quit. 

“ The Munsif found that the plaintiffs’ title in respect of half of tho land 
had been denied by the defendant, Khuda Bakhsh, and he gave the plaintiffs a 
decree for the ejectment of that defendant and for possession of half of tho land. 
On appeal the Subordinate Judge gave the plaintiffs a decree for possession of 
the whole of the land, holding that they had forfeitof their lease both by non- 
payment of rent and also by denial of plaintiffs’ title! 

‘The first question discussed in this Court was, whether the defendants held 
as perpetual lessees or as tenants from month to month. In the view which I 
take of the case it is unnecessary to decide this question. 

The next question is, whether the defendants have forfeited their lease by 
^non-payment of rent. It is neither alleged nor proved that it was a 

^ -Appeal Ho. 72 of 1912 under section 10 of the Letters Patent. 
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it cliouia bo forfoitcd in oaso of non-payment of 


condUion of fbo loaso that 
rent. This ground fails. 

*' Tlio noxt question is wbotlior tho defendants forfoitod their lease by reason 
of (hoir denial of the plaintiffs' title. One of tho defendants, Khuda Bakhsh, 
inorfgagedpartofn house, expressly including tho land. Another defendant* 
Kadir Eahh.sh, mortgaged half tho house on the land but did not expressly include 
tho land in the mortgage. In tho former ease’ it seems that there was a denial 
of tho plaintiffs' titlo to tho land. In tho latter it cannot bo said that there was S' 
denial of their title. It has boon hold that denial of a landlord's tile by one of 
several lessees docs not cause a forfoituro* of the lease. But I need not discuss" 
this question further, for in my opinion tho plaintiffs’ suit must he dismissed 
oven if it ho proved that tho dofondants denied tho plaintiffs’ titlo.~ Section 111 
of tho Transfer of Property Act, which admittedly applies to this case, provides 
that a lease of immovable property determines in various ways, amongst others, 
by forfeiture. Clause (g) of tho scotion runs as follows : — ‘By forfoituro, that is 
to say, (1) in case tho lessee breaks an express condition which provides that on 
hronoh thereof the lessor may ro-ontcr, or the loaso shall become void; or (2) in 
oaso tho lessee renounces his character as such by sotting up a title in a third 
person, or by claiming title in himself ; and in cither case tho lessor or his 
traneforeo docs some act showing his intention to dofermino the lease.’ 

“ It is contended on behalf of tho defendants that it has neither been alleged 
nor proved that tho lessors did any act showing their intention to determine tho 
lease. On behalf of tho plaintiffs it is contended that the institution of the 
suit was sufficient to show their intention to determine tho lease within the 
meaning of tho clause. In tho case of Anandamoyeo v. Laklii Ghalidra Mitra (1) 
it was hold by Qhoso and Pargitor, J 1 ., that in a suit of this kind it must be 
shown that tho plaintiff declared his intention to determine the lease of the 
defendant and that such intention was declared by some act or otherwise before 
tho institution of tho suit. In my opinion that decision was correct. It is 
contended by Dr, Tcj Bahadur that section 112 of the Transfer of Property Act 
shows that a forfoituro may ho coniplolcd by the institution of a suit, but it 
f appears to mo that section 112 does not show this. Tho opening words of the 
section are * a forfoituro under section 111, clause (g).’ The word ‘ forfeiture ’ 
must mean a oomploto forfeiture and not merely that a tenant has incurred 
liability to have bis lease forfeited. The closing words of clause (< 7 ) of section 
111 seem to add something to tho English law on tho subject and were possibly 
inserted in order that there might bo no doubt that an alleged forfeiture must 
be complete before a suit is brought. The construction adopted by the Calcutta 
High Court is in accordance with the general rule that a cause of action must 
bo oomploto at the date 'of the institution of a suit, and cannot he completed _ 
either by the plaint or by the written statement or any other pleading in the 
suit. I hold that the institution of the suit was not an act showing an inten- 
tion to determine the lease within the meaning of section 111 , clause (p). 

■ « I was asked by the learned advocate for the plaintiffs to follow the course 
taken by the Calcutta High Court in the case oited, namely to remit an issue to 
the court below for a finding as to whether an intention to determine the 
(1) (1906J I^L. E.j 33 Oalo.j 839, 


ALLAHABAD SERIES. 


YOL. XXXV.] 

toiiftTicy wftB declared by the plaiutiSs before the institution of the su 
present case, I think, I ought nob to do so. As already stated, th 
that a forfeiture had occurred by denial of the landlord’s title was n 
plainl when it was filed, but was added several months afterwards, 
tion begins with the words ‘ Darj/a/f Icariis so vialum huci.’ If i 
mean anything, they mean that the plaintiffs have come to know o. 
after the institution of the suit If the plaintiffs were not aware o 
having been comm tfced by the tenants, which rendered the lease 1 
forfeited, they could not have indicated an intention to determine f 
that account. To frame and remit an issue would, under the cir( 
be an encouragement to the production of false evidence. I allow 
sat aside the decree of the courts below and dismiss the plaintiff] 
costs in aR three courts. The plaintiffs are at liberty to withdraw 
deposited in the court below on account of rent. Hn. Ohulam Mu 
on behalf of his clients that they have no objection to this.” 

The Hon’ble Dr. Tej BaJi'cdur Sapru, for the appell 

The denial of the landlord’s title took place when t 
mortgaged the house with the land, and the tenant was, 
liable to ejectment. The deed hypothecated the land 
mortgagor said belonged to him, along with the house, 
for decision was whether the filing of the suit was suffich 
tion for determining the, lease, within the meaning of s 
(g) of the Transfer of Property Act. It was submitted tl 
Section 111, clause (9), was to be read with section 112. 
necessary to do any act other than that of filing a su: 
mine the lease. There was a denial of title, and there w; 
to show that there was any act of waiver on the pi 
landlord. 

Manlvi Ohulam Mujtahx, for the respondents, was 
on to reply. 

Eichard, 0. J., and Banerji, J.:— This appeal arises ( 
in which the plaintiffs sought to recover certain househol 
situate in the city of Agra. The plaintiffs based their c 
alleged forfeiture. The acts which the plaintiffs conten* 
tuted a forfeiture were, first, non-payment of rent and 
denial of the plaintiffs’ title. So far as non-paymen 
concerned, the court below has held, and we think ri| 
mere non-payment of rent is not, in itself, sufficient 1 
forfeiture of a tenant’s interest. The otter act was 
of two mortgages. In one of these mortffao-es thp. hm 
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1913 as the land is mortgaged. The mortgagor states in the mortgage, 
Naeain’ mortgages the house together with the land, which belong . 

Kadir without the participation of any other sharers. No further 

Bakhsh. evidence of acts by the lessees, denying the piaintififs’ title has 
been given, nor has it been shown that the lessors, prior to the 
institution of the suit, did any act showing their intention to 
determine the tenancy as the result of the alleged denial of their 
title by the tenants. It may well be doubted whether the mere 
making of the mortgages, in more or less ambiguous terms, 
amounted in fact to a denial of the plaintiffs’ title at all. They 
were acts which might very well have been explained by the 
tenants, had they been allowed an opportunity of doing so. The 
denial in our opinion ought to be an unequivocal and unambiguous 
denial of the plaintiffs’ title. The learned Judge of this Court, 
however, accepted the contention that the making of the mortgage, 

' in which the land as well as the house was mortgaged, did amount 
to a denial of the plaintiffs’ title. But he held that the piaintififs 
had no right to institute the present suit until they had complied 
with the provisions of section 111 of the Transfer of Property 
Act, which provides that where the lessee has denied his land- 
lord’s title the lessor must do some act showing his intention to 
determine the lease. It was contended at the first hearing in this 
Court,- as also in this present Letters Patent appeal, that the institu- 
tion of the suit was sufficient compliance with the section. In our 
opinion the learned J udge of this Court was right in holding that 
the institution of the suit was not a sufficient compliance. In our 
judgement the act showing the intention to determine the lease 
must have been done before the suit was instituted. We accord- 
ingly dismiss the appeal with costs. 


Appeai dismissed. 
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Before life- Jttetice Sir Harry Griffin ani Mr. Justice Ohamier. 

BASANT LAL (Pdiintipp) «. OHHIDA^IMI LAL and another (DefendAntb). * 

Act No. ISl of mOS flndian Limitation ActJ, schedule I, articles 91o?tdl20 — 

Limitation — Suit for declaration that nominal lessee is eiot the beneficial 

lessee but merely benaimdar for the plaintiff . 

Held that a suit for a deolaration that ibo defendant, whose name appeared 
in a certain lease as lessee, had no interest under the lease and that the person 
really interested in the lease was the plaintiG, was governed as to limitation by 
article 120 and not by article 91 of the first schedule to the Indian Limitation 
Act, 1908, the cause of aotion accruing to the plaintiff when his position as a 
lessee was challenged. 

This was a suit asking for a declaration that the first defend- 
ant, whose name appeared as lessee in a certain lease, had no 
interest under the lease and that the person really interested in 
the lease was the plaintiff, for whom the first defendant acted as 
henamidar. The court of first instance dismissed the suit as barred 
by limitation, applying article 91 of the first schedule to the Indian 
Limitation Act, 1908, The plaintiff appealed to the High Court. 

Munshi Haribans Safiaiy for the appellant. 

Mr. Ibn dhmad, for the respondents. 

Griffin and Chamier, J.J. The suit of the appellant has been 

dismissed by the court below on the ground that it is barred by 

article 91 of the first schedule to the Limitation Act. The view 

taken by the Subordinate Judge is that the suit is one to cancel or 

' set aside an instrument and that time began to run against the 

appellant more than three years before the suit was brought. On 

examining the plaint we find that the suit is not one to cancel or 

set aside an instrument. The appellant has asked for a declaration 

in effect that the first defendant whose name appears as lessee in a 

certain lease has no interest under the lease and that the person - 

really interested under the lease is the appellant for whom the first 

defendant acted as henamidar. It seems to us that the suit is 

governed by article 120 and that the cause of action accrued to the 

appellant when his position as a lessee was challenged by the first 

defendant. We allow this appeal, set aside the decree of the court 

below and remand the case to that court to be disposed of accord 

mg to law. Costs in this Court will be costs in the cause. 

* 

Appeal decreed and cause reTncinded- 

, , . 1911, from a decree of Pitambar Josbi, Second 

Additional Judge of Moradabad, dated the 24th of May, 1911. 
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Jleforo Mr. Justice Sir Hurry Griffin and Mr. Justice Ohamier, 

SHAMI NATH SAHI and anothbb (Dependants) v. LALJI OHAUBB and 

ANOTHER (PliAIHTrPPS.) * 

Act Ho. IX of 1875 (Indian Majority Act), section 3— Guardian and minor 

— Effect of appointment of Hindu loidoio as guardian of her minor sons 

Sale of minor's property. 

A Hindu died leaving a widow and two minor sons. The widow was 
appointed in 1890 guardian of the two sons, and in 1891 obtained sanction from 
the District Judge for the sale of half of the property of the minors. In 1906, 
the widow and the elder son, who had then attained majority, sold part of the' 
property of the sons amounting to somewhat less than half. Within three 
years of his coming of ago the younger son sued for a deolaration'that the sale 
of 1906, and mortgage exooutod'in 1902 were not binding on his interest in the 
property purporting to be dealt with thereby. 

Hold (1) that the appointment of the mother as guardian had the effeot of 
• prolonging the minority of both sons until they reached the age of twenty-one 
years ; ,and (2) that the sanction of the Judge given in 1891 could not validate a 
a sale which was not made until 1906, Gharib-ullah v. Khalah Singh (1) 
distinguished. 

The facts of this case were^as follows 

One ¥clit Narain Ohaube died several years ago leaving a widow, 
Musammat Rukmina, and two sons, Lalji Chaube and Gopal Ohaube, 
respondents to this appeal. Both sons were minors when their 
father died. Mutation of names seems to have been effected in 
favour of the widow as well as the two sons. But it is common 
ground that the two sons only succeeded to the property with 
which we are now concerned, namely, a five anna four pie' share 
in a village called Koelaswa. In September, 1890, the widow was 
appointed by the court to be the guardian of her two sons, and in 
the following year she obtained from the District Judge permission 
to sell half the share in the village. No action seems to have been 
taken on that permission. On the 10th of February, 1906, the 
widow and the elder son, Gopal, who had attained majority, sold a 
two anna, 3 pie, 13^ chitaks share to the appellants for a stated 
consideration of Rs. 5,774. The younger son, Lalji, alleging that he 
came of age less than three years before the institution of the suit, 
sued for a declaration that the sale deed of the 10th of February, 1906, 
and a mortgage, dated the 1st December, 1902, were not binding on 
him, and prayed that they may be cancelled and that he might be put- 

* First Appeal No. 371 of 1911 from a decree of Jagat Narain, Subordinate 
Judge of Gorakhpur, dated the 5th of August, 1911. 

(1) (1903) I. L. B.. 25 All., 407. 
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in possession of the shave which was .';okI. ihc cotiit bclo■\^ 
decreed the claim so far as it relates to the .plainlitt s own shaic, 
that is, as to half of the property covered by the deed of sale. 
The purchasers appealed to the High Court. 

Mr. 0. R. Smvhny, for the appellant.^. 

Munshi Kcilivuli Pro.s’id and Mun-^hi Dwgi ChuvaTi 
for the respondents. 

GRiFFra and CHAAtiER, J.J.:— Udit Nnrain Chaube died 
several years ago leaving a widow, M\is'.vinmat. Rukinina, and 
two sons, Lalji Chaube and Gopal Cha\ibc, respondents to 
this appeal. Both sons were rainor-s when their father died. 
Mutation of names seems to have been effected in iavour of 
the widow as avqU as the two sons. But it is common 
ground that the two sons only .succeeded to tlie property with 
which we” are now concerned, namely, live annas fonr pies 
share in a village called Koelaswa. In September, 1890, the 
widow was appointed by the court to he tiie guardian of her 
two sons, and in the following year .she obtained from the Di.strict 
Judge permission to sell half the .share in the village. No action 
seems to have been taken on that permission. On the lOtU Felnaiary, 
1906, the widow and the older son, Gopal, who liad attained majority, 
sold a two anna, 3 pie, ISJ- chilaks share to the appellants for a 
stated consideration of Es. 5,774. Tlie younger son, Lalji, who 
alleges that he came of age less than throe years before this suit was 
brought, hassued for a declaration that the sale deed of the 10th of 
February, 1906, and a mortgage, dated the 1st December, 1902, 
are not binding on him and he prays that they may be cancelled and 
that lie , may be put in possession of the share which was 
sold. The court below has decreed the claim so far as it relates 
to the plaintiffs own share, that is, as to half of the property 
covered by the deed of .sale. The purchasers have ajiiioaled. 
The first point taken in appeal is that the suit is barred liy 
. limitation for two reasons, namely, that the plaintiff attain- 
ed majority when he completed his eighteenth year, and, second- 
ly, that, even if the plaintiff attained his majority when he 
completed his twenty-first year, the present suit was not insti- 
tuted within three years of the dale on which ho attained his 
majority. In support of the first argument we are referred to the 
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decision of the Privy CoudcH in Gharib-ullah v. Khalak Singh, 
(1). In that case, one Chefc Singh died leaving three sons, two of 
wliom were minors, and his widow was appointed by the Court to 
be the guardian of the persons and jwoperty of the two minors. 
J^iieir Ijoidbhips held that the interest of a member of a Joint 
iamily was not individual property at all and that therefore the 
widow of Chet Singh, though appointed guardian of the minors by 
tlie court, had nothing to do with the family property and had no 
right to join with the eldest son in making a transfer of it. Their 
Lordships expressl}' refrained from deciding the question whether 
the appointment of the widow as guardian of the two minors would' 
have the effect of prolonging their minority. In the present case 
wlien Musammat Kukmina was appointed guardian of her sons, 
both of them were minors. The appointment was therefore not 
open to the objection considered by their Lordships of'the Privy 
Council, and we must hold that under section 3 of the Indian 
Majority Act the sons did not attain majority until they 
completed their twenty-first year. The result is that the 
plaintiff Lalji must be held to have attained his majority 
when he completed his twenty-first year. On the evidence 
the court below has held that the present suit was instituted 
within three years of the date on which the plaintiff com- 
pleted his twenty-first year. We have not been asked to review 
that evidence. The Subordinate Judge seems to have given good 
reason for the conclusion at which he has arrived, and we, 
therefore, agree with him in holding that the suit is not barred by 
limitation. 


The second point taken by the appellants is that the sale to. 
them was made with the sanction of the District Judge. The so- 
called sanction was obtained in September, 1891. The sale deed in 
question was executed in February, 1906, about fourteen and a half 
years afterwards. The sanction is referred to in the sale deed as. 
if it authorized the transfer of the property. But it is quite clear 
that the District Judge in 1891 did not intend to sanction the 
transfer of the minor’s property fifteen years later when the 
circumstances of the family must have altered considerably. In our 
opinion the traasfer cannot be supported by the sanction given in 

(1) (1903) I. L. R., 25 All., 407. 
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1891. We would observe also that this point was not definitely 
taken in the memorandum of appeal before us. 

There remains the question whether the transfer is siipporfced 
by legal necessity. We were referred to some cases in which the 
question was considered whether transfers made by a father were 
binding on his sons. Those cases have no bearing on the present 
case. If the transfer is to be held valid it must be on the ground 
that it was made for legal necessity and it was not enough for the 
appellants to show that part of the consideration was devoted to 
the discharge of pre-existing debts. Of the stated consideration of 
Kb. 5, 174, a sum oC,Ks. 3,319-8-0 was left in the hands of appellants 
for the discharge of a mortgage held by one Doman Bbagat. The 
plaintiff concedes that that mortgage is binding on him. But it is 
not suggested that it was nece.ssary to sell the property merely to 
discharge that mortgage. As a matter of fact the appellants have 
not yet discharged that mortgage, Tne remainder of the consi- 
deration is made up of several items, each of whicli was considered 
separately by the court below. We have not been taken through 
the evidence regarding these items. But it appears from the 
judgement of the Subordinate Judge that all that was attempted 
to be proved was that the majority of the various items were 
previously existing debts. There is no evidence that these debts 
were incurred for necessity or for the benefit of the family, and 
there is no evidence that the appellants made any inquiry regard- 
ing them or that they were induced to believe and did believe that 
the debts were incurred for legal necessity. One of the appellants 
was examined as a witnes.s, and be does not even suggest that he 
made any inquiry. The result is that the appellants have failed to 
prove that there was any necessity for the sale of the property. 
There being no cross appeal by. the plaintiff in this case, we are 
relieved from the necessity of considering whether the sale should 
have been set aside in its entirety. The decree, so far as it goes, 
appears to be correct. The appeal fails, and is dismissed with costs. 

Appeal dismissed. 
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APPELLATE GEIMINAL. 

Before Mr, Justice Tudball. 
li/MPEROR V. TULSI RAM and othehs. * 

Giiminal Procedure Code, sections 35 and i03—A]}pcal~» Aggregate sentences ” 
— Concurrent sentences not aggregate. 

Meld that <ho (orm “ aggregate sentences ” as used in sulj-seofcion (3) o£ eeo- 
* t ion 35 Of the Code of Oriminal Procedure applies only to consecutive and not 

to concurrent sentences. Where therefore an Assistant Sessions Judge passes 
concurrent sontoncos and the whole term to ho served by the convict does not 
exceed four years, the appeal under section 408 of the Code does not lie to the . 
High Court but to the Sessions Judge. Slier Muhammad v. Emperor of India 
(1), Emperor v. Tulshidas Lalcshman (2) and Regina v. Oulam Alas (3) ap- 
proved and follo\S’cd. Abdul Khalcl: v, King-Emperor (4) dissented from. 

The facts of this case were as folloTT.s: — 

Tiilsi ]?am, Cliotoy Lai and others ivere convicted the Assis- 
tant Sessions Judge of Aligarh, some of them of offences under 
sections 304 and 147 and otliers of offences under sections 325 and 
]47 of the Indian Penal Code. The persons named above were 
each sentenced to four years’ rigorous imprisonment under section 
304, and one year’s rigorous imprisonment under section 147, the 
• two sentence.s to run concurrently. They filed appeals in the 

High Court, and at the hearing a preliminary objection was raised 
that, having regard to sections 35 and 408 of the Code of Crimi- 
nal Procedure the appeals lay to the Sessions Judge and not to 
I the High Court. 

Mr. G. Dillon, and Babu Sobtyd Chandra Muherji, for the 
appellants. 

The Assistant Government Advocate (Mr. B. Moloomson), for 
the Crown. 

Tudball, J : — The appellants in this case were convicted by 
the Assistant Sessions Judge of Aligarh, some of them of offences 
under sections 304 and 147 and some of them under sections 325 
and 147 of the Indian Penal Code, Of these, two persons, Tulsi 
Ram and Chotey Lai, were each sentenced- to four years’ rigorous 
imprisonment under section 304 and one year s rigorous impri 
sonment under section 147, the two sentence s to run concurrently. 

' • Criminal Appeal No. 846 of 1912 from an order of Kunwar Sen, Assistant 

Bessions Jud gc of Aligarh, dated the 25th of October, 1912. 

(1) Punj. Bee., 1901, Cr. J., 83. (8) (1876) 12 Bom. H. C. Rep., U7. 

(£) |19D9) 11 Bom. L. Rap., 64.4, ( 4 ) (1913) 17 0. W . 
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These two have filed their appeals here, and the question arises 
whether these appeals have -been rightly filed in this Court or 
whether they lay to the court of the Sessions Judge. Section 408 
says that when in any case an Assistant Sessions Judge passes any 
sentence of imprisonment for a term exceeding four years, the 
appeal shall lie to the High Court. Tliis is in clause (h) of the 
proviso ; otherwise under the opening clause of the section an 
appeal would lie to the Court of Session. It has been urged that 
under section 35(3) and section 408 the total of the two sentences 
passed being five years the appeal lies to this Court. Clause (3) 
of section 35 lays down that for the purpose of appeal, aggregate 
sentences passed under the section in case of convictions for several 
offences at one trial shall be deemed to be a single sentence. It 
is quite clear to my mind that the words, ‘ aggregate sentences ’ and 
in fact the whole of clause (3), relate to the case of consecutive 
sentences mentioned in clause (2). The word ‘ aggregate ’ im- 
plies an adding together of separate items, and where sentences 
are concurrent there is no such aggregation. As a matter of actual 
fact the sentences which these two appellants would have to 
undergo on the decision of the Assistant Sessions Judge are sen- 
tences of four years’ rigorous imprisonment each, and no more. 

My attention has been called to the decision of the Calcutta 
High Court in Abdul Khaleh v. King-Erri'peror (1). The ruling, 
no doubt, is in the appellant’s favour, but the judgement gives no 
reasons. On the other hand the point was considered in the case of 
. ShGT MuhcoTiiTnadY. Emperor of India (2) and it was therein hold 
that where two sentences had to run concurrently there could be no 
sentences, and as there was no sentence of impri- 


sonment for a term exceeding four years the appeal lay to the 
Sessions Court. That was in the case of a decision by an Addi- 
tional District Magistrate. The same point was considered in 
Emperor v. Tulshidas Lakshman (3). The ruling of the 
Punjab Chief Court and also an old ruling of the Bombay High 
Court itself, iJepiTiav. Gulam Abas (4>), were followed. In my 
opinion these decisions are perfectly correct, and as these two ap- 
pellants have not been sentenced to imprisonment for terms exceed- 
mg y^rs by the Assistant Sessions Judge, their appeals will 

( ) onj. Beo. Z901, Or. jr., 83. (4) (1876) 12 Bom. H. 0. Rop., 147, 
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J9jn lie to tlio Gonrfc of <;he Sessions Judge. . I therefore direct that ti 
jneinoranduin of appeal he returned to the appellants to be filed i 
X. the proper court. The Sessions Judge will no doubt under th 
circumstances of the case admit the appeal although they ma; 
be out of time when presented to him. 

Memorandu'm of appeal vdurned. 


EE VISIONAL CIVIL. 


1918 

January, 9.j? 


Before Mr, Justice Tudhall, 

ABDUL HAMID KHAN (PaAiNTiFP) v. BABU LAL and othebb 

(DepeiiTjakts) * 

Act No. X of 1897 f General Clauses ActJ, section 3 (25 ) — Act No. IX of 1887 
(Provincial Small Cause Courts Act ), schedule II, article 13 — Court of 
Small Causes — Jurisdiction — Ferry — '‘Immovable yroyerty ” — Suit to 

recover tolls alleged to be duo to 'plaintiff as lessee of a ferry. 

Hold that tho right to a forty is a benofit which arises out of land and comes 
within tho definition of immovable property under section 3 (25) of the General 
Clauses Act, 1897, and a suit by a lessee of a ferry to levy a toll alleged to be re- 
coverable by him as such lessee falls under articio 13 of the second schedule to 
tho Provincial Small Cause Courts Act aud^is therefore not cognizable by that 
court. Golial Chand v. Lai Ghand (1) and Desa Singh v. Naraiit Das (2) approved. 


(The plaintiff in tho case out of which the present application 
arose was the lessee of a certain ferry from the cantonment authori- 
ties of Allahabad. He filed a suit in the Court of Small-Causes 
to recover from certain fishermen sums of money to which he 
alleged himself to be entitled as lessee of the ferry by way of a 
toll on their boats. The Court of Small Causes returned the plaint, 
holding that, by reason of section 3 (25) of the General Clauses Act, 
1897, and article 13 of the second schedule to the Provincial Small 
Cause Courts Act, 1887, the suit was not cognizable by that Court. 
The plaintiff thereupon applied in revision to the High Court. 
Maulvi Ohulam, Mujtaba, for the applicant. 

Babu Sital Prasad Ghosh, for the opposite parties. ' 

Tudball, J. :■ — This is an application in revision against the 
order of the Judge of the Small Cause Court at Allahabad. The 
plaintiff, who is the applicant here, is a lessee of a ferry from 
the Cantonment Committee of Allahabad. The defendants are 


* Civil Revision No, US of 1912, 

(1) Punj. Eeo„ 1897, 0. J., 216. (2) Punj. Eec., 1898, 0. J., 278. 
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fishermen, who, according to the plaintifif, are landing their fish on 
the river bank where his ferry is situate. He claims that as lessee 
of the ferry he is entitled to a fixed toll of Rs. 8 per boat. The suit 
was instituted in the Court of Small Causes at Allahabad, and the 
Judge of that court has held that he had no jurisdiction, as the suit 
is one which falls under article 13 of the second schedule to the 
Provincial Small Cause Courts Act. The plaintiff comes here in 
revision and urges that the suit is cognizable by the court below. 
Article 13 contemplates a suit to enforce payment of dues when such 
dues are payable to a person by reason of his interest in immov- 
able property and the question is whether the plaintiff by reason of 
his lease of the ferry has an interest in immovable property. The 
point was considered in two cases, namely, Ookal Ghand v. Lai 
Chand (1) and Desa Singh v. Narahn Das (2). The right to a 
ferry no doubt is a benefit which arises out of land and comes 
within the definition of immovable property under section 3 (2o) 
of the General Clauses Act. I fully agree with the two above men- 
tioned rulings. In my opinion the order of the court below is 
perfectly right. .1 dismiss the application. The costs of this appli- 
cation will abide the result and will be costs in the cause. 

Application dismissed. 


Before Mr. Justice Tudball. 

KALYAH IVIAL (PiiUhtivf) v. SAMAND ani> othbbb (Dbpbkdanis).* 

Act (Local) No. II of 1901 (Agra Tenancy Act ), sectiotis 58 and 200 — Appeal — 

Question of proprietary titU^Defendants setting up a title as mortgagees of 

the proprietary rights. 

In a suit for ejeotment under section 58 of the Agra Tenancy Act, 1901, the 
defendants pleaded that they were not tenants but mortgagees of the proprietary 
rights of which the plaintiff was alleged to be the purchaser of the equity of 
redemption. Seld that this amounted to a distinct claiming of a proprietary 
title or at 'least of a portion of the bundle of rights which go to make up a pro- 
prietary title and the appeal would lie to the District Judge. 

The facts of this case are fully stated in the judgement of the 
Court. 

Mr. M . L. Agarwala, for the applicant. 

Maulvi Muhammad Ishaq, for the opposite parties. 

* Civil Revision No. Ill of 1912, 

(1) tunj. Eeo;, 1897, 0. J., 215, (3) PuuJ, Eeo., 1898, G. J., 278. 
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Todrall, J.— This application for revision arises out of the 
following ci]’ciiinstauccs:--One Abdul Eahinan was a zamiudar of 
2 )lot No 1381, which is involved in the present suit. He cultivated 
it ns his sir laud. On the 11th of May, 1892, be gave a usufructuary 
morlgago to the predecessors in title of the present defendants. In 
1897 Abdul Eahmau’s proprietary rights were sold in execution of 
of a decree and purchased by Kalyan Mai, Subsequently to this 
the heirs of Abdul Eahman were recorded in the patwari’s papers 
as G.vproprietary tenants of that plot. The mortgagees under the 
deed of the lltli of May, 1892, were recorded as mortgagees of the 
exproprietary tenui’e, Eialyan Mai brought a suit against the heirs 
of Abdul Rahman for the rent of this plot and obtained a decree, 
and the formality of ejectment was gone through, on the 27th of 
December, 1910. As a matter of fact the mortgagees remained in 
possession and were no parties whatever to the proceedings in the 
Jlevenue Court taken by Kalyan Mai. The present suit, out of 
wMch this application has arisen, was brought against the mort- 
gagees, the predecessors in title of the opposite party, ostensibly 
under section 58 of the Tenancy Act. The defence of the mort- 
gagees to the suit was that the relation of landlord and tenant did 
not exist between the parties and that they were the mortgagees 
of the proprietary rights. In other words they clearly set up their . 
mortgage,and said that Kalyan Mai was a mortgagor, having acquir- 
ed the equity of redemption and that they were the mortgagees. 
The first court dismissed the suit, holding that the relationship 
of landlord and tenant did not exist between the parties. Kalyan 
Mai appealed to the Commissioner, who held that a question of 
proprietary title was involved in the case and that an appeal lay to 
the District Judge, On the 24th of February, 1912, he returned 
the appeal for presentation to the proper court. The appeal was 
presented on the 26th of February, 1912, to the District Judge. 
An affidavit was filed. The appeal was admitted and then on the 
19th of June, the District Judge made the following order:— 

« Heard pleader. A mortgagee of a right to occupy ex sir land has 
been ejected, as the exproprietor relinquished, though without 
redeeming the mortgagee. There is no question of proprietary title, 
nor was any question of jurisdiction decided in the lower court. No 
. appeal lies here. Returned, 
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Itisperfecjtly clear that the defendants distinctly claimed a 
proprietary title, or at least a portion of the bundle of rights AUi. 

^ 7 hich go to make up proprietary title. An appeal did lie to the 
District Judge. I, therefore, admit the application, set aside the 
order of the District Judge and direct the Judge to readmit the 
appeal on its original number and proceed to hear and decide it 

according to law. I make no order as to costs. 

Application allowed. 


APPELLATE GIYIL. 


Before Sir Henry Eiahards, Knight, Chief Justice, and Mr. Justice Banerji. 
BHAEAT INDU and othebb {Pdaihtipps) ». YAKUB HASAN and anotheb 

(Defendants),* 

CivU Procedure Code (1908), order XX, rule iQ—Parlition—Appeal^Preliminary 
decree — Subseguent interlocutory order giving directions for preparation of 
final decree. 

Tn a euit for partition a preliminary decree was passed and confirmed on 
appeal. When the case went hack to the court of first instance for the passing 
of a final decree that court passed an order directing that actual partition should 
he made in accordance with certain directions then given by it. Held that no 
appeal would lie against such an order, hut its propriety could bo questioned in 
appeal from the final decree. The Code of Oivil Procedure contemplated the 
'preparation of only one preliminary decree, and the order in question could not 
be regarded as more than an interlocutory order containing directions as to tho 
preparation of the final decree. 

This was an appeal under section 10 of the Letters Patent from 
a judgement of a single Judge of the Court. The facts of the 
case are set forth in the judgement under appeal, which was as 
follows : — 


1913 

January, 10. 


“ This was a suit for partition of certain houses. A preliminary decree was 
passed dismissing a portion of the olaim, but declaring the plaintifi’s right to 
possession hy partition of certain specified shares in each of tho two houses. 
This declaration was, however, subject to a condition, viz., that a smaller frac- 
tional share in each house, that is to say, a portion of the share declared to 
belong to the plaintifis, was subject to a charge of Es. 877-0-0 in favour of tho 
defendant Yakub Husain and directing that the plaintifis should pay the same 
before they could obtain possession. That decree was contested up to r<fittors 
Patent appeal before the Court, and was substantially affirmed. The plr ntiffs 
hen presented to the court of first instance an application to the effect thi they 
^ IS \ redeem the fractional shaies Eubjeci to tho charge of Es. 8' I, hut 

_could be coutent with actual partition of a smaller share in each house t^rrived 

® Appeal No, 79 of 1912 under ssotion 10 of the Letters Patcnr~ 
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1013 t^cducting flio sharo subject to tho charge from the share decreed in their 

ihMiiT h-DU Proliintaary decree. Tho learned Subordinate Judge, on receiving 

ibis application, proceeded to frame coriain issues. Ho came to the conclusion 
th.at IhopJaintifTs were in effect abandoning o portion of their claim, and that thej 
had a right to do this at any stage of tho suit, even after the passing of the pre- 
liminary decree. Dealing with the question on this basis; he arrived at the 
conclusion that tho plaintiffs were entitled without making any payment at 
all, to a share of in one house, and of one-third in the other. He ordered 
.sopanilion by actual partition by motes and bounds of tho shares thus ascertained 
from tho rest, of each of tho houses in question, and a formal order vs'as drawn up 
which undoubtedly rCxvds lilco a preliminary decree in a partition suit and fulfils 
nil conditions of such a decree, embodying tho declaration and tho direction above 
Blatod. An appeal against this having been lodged in tho court of tho District 
Judge, the learned District Judge has hold that tho order complained of is not a 
docroo and that no appeal lies against tho same. This order is supported before 
mo on behalf of tho respondents on tho ground that there can not be more than 
one preliminary dcorco in a suit for partition, and that the defendant should he 
content to W'ait for tho passing of a final decree in the suit, when he would be 
entitled in appeal from such a decree to oballengo tho correctness of the order 
now' in question. After examining the record it seems to me that this much is 
certainly clear, viz., that tho learned Subordinate Judge concerned himself to the 
tho passing a second or supplementary preliminary decree in the suit, as if on 
an amended plaint. It is a little difficult to discuss tho abstraot question whether 
an appeal lies or not, without allowing it to be complicated by the furtlier ques- 
tion whether tho order complained of is a good order inlaw, or one whioh the 
learned Subordinate Judge was entitled to pass. I take the defendant’s conten- . 
tion to bo that tho loarnod Subordinate Judge had no right to do anything 
beyond cotrootly interpreting and carrying out the terras of the preliminary 
decree before him. If tho learned Subordinate Judge had dealt with the matter 
from this point of view’, that is to say, that the only question before him was 
whether tho preliminary deoteo as passed would or would not hear a certain 
intorprotation, an order i)assed by him on this basis would be a mere interlocu- 
tory order only to be challenged by way of appeal from the final, decree. 

Tho order before mo, however, is not of this nature. It seems to me that the 
learned Subordinate Judge dealt with tho matter upon a new set of facts 
which had come into oxistenoo since the passing of the preliminary decree 
which had been appealed to this Court. He considered that the plaintifis 
were abandoning a portion of their claim and hsid a right to take such 
a step, with or without any formal amendment of the plaint, even after a pre- 
liminary decree had been passed. If this view is correct, it necessarily involves 
the passing of a second preliminary decree on a new set of facts. There is no 
force in the analogy which was pressed upon me in argument between the present 
case and that of a plaintiff in a partitioa suit, who acquires, by inheritance or 
otherwise, a further share in the property in suit after the preliminary decree 
has been passed, H, however, the learned Subordinate Judge was mistaken in 

the point of view from whioh he regarded the plaintiff’s apphoation, and if as a 

matter of fact nothing oovUd happen whioh would justify the passing of a second 
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,.or supplementary decree, then his whole proceedings are open to question because 
he did not confine himself to merely interpreting the preliminary decree as origi- 
nally passed, hut undoubtedly thought it to be susceptible of modification in view 
-of facts which had subsequently occurred, namely, the abandonment by the plain- 
tifis of a portion of their claim. To sum up, therefore, my opinion regarding 
this appeal,’ I hold that it is not in itself an impossibility that there should be 
a second preliminary decree passed in a suit for partition if such second decree 
is based upon facts or circumstances alleged to have come into existence after 
the passing of the first preliminary decree I hold that the question whether 
in the present case any circumstance had or had not occurred since the passing 
of the first preliminary decree sufficient to justify the passing of a second 
prehminary decree, is a question which has to do with the merits of the 
decision now called in appeal and not with the question whether an appeal 
lies. I hold that the order appealed against is in fact a second preliminary decree 
in this partition suit and was intended to be a second preliminary decree, and 
was open to appeal to the District Judge. I therefore set aside the order of the 
lower appellate Court and remand this case to that court under the provisions of 
order XLl, rule 23, of the Code of Civil Procedure, directing it to be re-admitted 
to the file of pending appeals and dispose it of accordingly. Costs will abide the 
event.” 


1913 


Bhauat Ikdu 

Yakub 

.Habaw. 


Babu Snrat Ghandra Ghaudhri (for Dr. Satish Ghandra 
Banerji), for the appellants : — 

The respondents should have -waited till a final decree was passed. 
The law only contemplated one preliminary decree. See Code of 
Civil Procedure, order XX, rule , 18 . ' The court could have passed 
a preliminary decree with directions for further inquiry. Matters 
could be inquired into with a view to facilitate the preparation of 
the final decree. The judge did not make a second preliminary 
decree. He laid down the lines on which the final decree was to be 
passed. Any objection could be taken in appeal against the final 
decree. At this stage no appeal lay. The order passed was not a 
decree. 

Babu Piari Lai Banerji, for the respondents : — 

Any directions for preparation of the final decree were in the 
nature of interlocutory, orders ; but the court could not pass an 
amended decree in substitution of the first preliminary decree. No 
appeal lay against an interlocutory order ; but this order went be- 
yond that ; for example, if after the preliminary decree one of the 
defendants dies and the plaintiff claims that his share has been 
augmented and the court makes an adjudication, could not then he 
appeal from that order? It was submitted that he could. If a 
court reviews its judgement after appeal the order is not a nullity 
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1918 and on appeal lies. A decree was any order declaring the rights 
Bjuiut Iotct paiLics and the second order here did so, inconsistently with the 
,, first decree. 

YAICOB 

Hasan. ElomiEDS, OJ., and Banerji, J. j— The facts out of which this 

appeal arises are very sliortly as foIlows:*-There was a suit for par- 
tition. A preliminary decree was made. Appeals right up to a 
Letters Patent appeal were taken against that preliminary decree, 
but without success, and the decree of the court which made the 
preliminary decree for partition was confirmed. On the case going 
bade to tlm court of fii'st instance for the passing of a final decree 
an application was made by the plaintiff in which he asked to be 
allowed to abandon certain shares to which he had been declared 
entitled subject to a charge. His case apparently was that he 
would not press for tliese sliares because they were not worth the 
cliarge. He also stated that, having regard to certain events wliich 
had happened whilst the appeals were pending, the shares of certain 
other persons had been acquired by him, and he asked that liis share 
on partition miglit be augmented accordingly. The court of first 
instance went into these matters and granted the plaintiff’s applica- 
tion and directed that actual partition should be made in accordance 
with his decision. There was an appeal against this decision to the 
loAver appellate Court. It held that no appeal lay inasmuch as no final 
decree had as yet been made. An appeal was then preferred to this 
Court, and a learned Judge of this Court set aside the decree of the 
lower appellate Court holding that the decision of the court of first 
instance appealed against was really a second preliminary decree. 
We think that the decision of the learned Judge of this Court was 
not correct. The Code of Civil Procedure contemplates one pre- 
liminary decree and no more. We do not for amoment suggert 
that any hardship has been done to the respondent by the" decision 
of the court of first instance. We, however, think that we should 
state in our judgement, that it must be clearly understood that it 
will be open to the respondent to challenge tha propriety of the 
decision of the court of first instance, dated the 19th of August, 
1911, after a final decree has been made in the matter. That 
order in our opinion is only to be regarded as an interlocutory 
order preparatory to the making of a final decree. We accordingly 
a;llow the appeal, set aside the order of the learned Judge of this 
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:fc and restore that of the lower appellate court. We direct ^913 
the costs of all these proceedings shall be costs in the cause. Bhirat Ihdo 

A'p-p-al 

Habait. 


Before Mr Justice Tudtiall and Mr. Justice Muhammad Baflq. 

GULAB OHAND (Defendant) v . SHANKAR LAL, (Plaikiiff) 

AND OTOEUS (DEFENDANTS.)* 

! Procedure Code (1903), order F, rules 1 and 'I ; order TX, rule 13— Ex parto ^ 

decree— A-p^earance of defendant in answer to a preliminary application January, HI, 
mi equivalent to appearance in answer to the plaint. 

Held tLat tLo fact that before the admiBsion of a suit ouc of the proposed 
ndants had appeared hy pleader on a miscellHueous application for his 
ointment as guardian ad litem to a minor defendant, did nol absolve the court 
n the necessity of serving such defoudant, when the suit was admitted, with 
jpy of the plaint and notice of the dale fixed for hearing. 

The facts of this case are fully stated in the judgement of the 
irt, 

Babu Lalit Mohan Banerji., for the appellant. 

Mr. B. E, O’Conor and Pandit Mohan Lai Sandal, for the 
pendents. 

Tudball and Muhammad Rafiq, J J. The appellant in this 
e was the defendant in a suit, in the court below, -which was 
sreed ex parte against him. He applied under order IX, 
e 13, of tl e Code of Civil Procedure to have vho ex parte decree 
. aside on he ground that summons had not been served on him 
d therefore he v/as unable to appear and defend the suit. TJie 
it was aga’ost the appellant and his minor brother Har Bilas as 
mers of tl 3 firm Gulab Chand Har Bilas. Har Bilas was a 

ft 

inor, and when the plaint was filed there was an application by 
e plaintiff asking the court to appoint Gulab Chand as guardian 
the minor. Notice of this application was issued to Gulab 
hand. On the 27 th of July, 1911, he filed a vakalatnama and 
jjected to his appointment as guardian of the minor. His objec- 
on was allowed, and finally on the 1st of September, one Musam- 
lat Champo was appointed guardian. On the same day the suit 
as registered and summons was ordered to issue. Summons was 
isued to Gulab Chand, but it was returned unserved. Therefore 
he court passed an order that as there was a vakalatnama on the 

First Appeal No, 66 of 1912 from an order of Baijnath X)as, Subordinate 
fudp of Apa, dated the 30th of March, 1912. • ' ' 


2 ?^ 


/ 


the INDIAN LAW EEPORTS; [VOL. XXXV, 

1913 - record it was unnecessary to take any further step. The suit was 
GuriABGEAHD pcirte against Gulab Chand. His application was' 

EHANKA 3 below on the ground that a vakalatnama, 

Lae, dated the 27th of July, 1911, had been filed and showed that a 
vakil was appointed to defend the action filed and therefore service 
of summons was unnecessary after that. It \s quite clear that on 
the 27th of July, 1911, the only matter pending was the miscella- 
neous matter relating to the appointment of a guardian. The suit 
was not registered and the pleader was appointed for that miscella- 
neous matter. It was the duty of the court to serve the summons 
after the suit had been registered. It is true that Gulab Chand 
knew that a suit had been instituted, but he was entitled to receive 
a copy of the plaint and be informed of the date fixed in order that 
he might be able to protect his rights. Therefore the order of the 
court below is wrong. We allow the appeal; set aside the ex parte 
decree as against the present appellant, and direct the court below 
to restore the suit to its original number and proceed to hear and 
determine it according to law. The costs of this appeal will abide 
the event. 

Appeal allowed and cause remanded, 

FULL BENCH. 
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January, 21. 


Before Sir Henry Bichards, Knight, Chief Justice, Mr. Justice Banerji, 
and Mr. Justice Tudhall. 

COLLECTOR OP MIEZAPUR (Peaintiff) v . BHAGWAN PRASAD 

AND OTHEES (DEPENDANTS).* • 

Act No. IV of 1882 (Transfer of Property Act), sections 59, 100 — Mortgage- 
Charge — Attestation— Document attested by one loitness osily. 

Held that a document which purported to be a mortgage, but which was 
attested by only one witness could not operate either as a mortgage or as creating 
a charge on immovable property within the meaning of section 100 of the 
Transfer of Property Act, 1882. Shamu Patter v. Abdul Kadir Bavuthan (1) 
referred to. 

The plaintiff in this case brought a suit for sale of immovable 
property on the basis of a document, alleged to be a mortgage, 
dated the 11th of July, 1900. The documenD purported to have 


* First Appeal No, 52 of 1911 from a decree of KeshabDeb, Subordinate 
Judge of Jauupur, dated the 26th of September, l9l0 . 

(1) (1912) I. L, R.,135 Mad,, 607. 
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been executed by a number of persons who were stated to be the 
adult members of a joint Hindu family. It was in the form of a 
mortgage, but was attested by only one witness, instead of the 
two witnesses required by section 59 of the Transfer of Property 
Act, 1882. It was argued that nevertheless the document might 
be construed as creating a charge within the meaning of section 
100 of the Act. The court of first instance held against the 
. plaintiff on both these points and dismissed the suit. The plaintiff 
thereupon appealed- to the High Court. 

Mr. A. E. Ryves, for the appellant. 

The Hon’ble Dr. iiundar Lai and Munshi Harihans Sahcbi, 
for the respondents. 

Richards, C. J., and Banerji and Tudball, J.J. -.—This appeal 
'arises out of a suit for sale on foot of an alleged mortgage. The 
document is dated the 11th of July, 1900. It purports to have been 
executed by a number of persons who are stated to have been 
the adult members of a joint Hindu family. The present suit is 
brought against all the members of the family. The court below 
dismissed the plaintifi’s suit. Hence the present appeal. 

The appellant has to admit that owing to the fact that the 
document was attested by one witness only, the deed cannot 
operate as a mortgage, having regard to the provisions of section 
59 of the Transfer of Property Act, which requires that a mort- 
gage must'be attested by at least two witnesses. It is, however, 
contended that the document, assuming it to have been executed 
by the persoiK who purported to do so, amounts to a charge under 
section 100 of the Transfer of Property Act and ought to be given 
effect to as such. It was further contended that in any event 
the plaintiff ought to have a personal decree against such persons 
as in fact executed the document. 

The question as to how - a mortgage must be attested ■ was 
recently before their Lordships of the Privy Council in the case of 
Shcimu Patter v. Abdul Kadir Ravuthan (1). In that case there 
, were several witnesses to the document, but it appears that these 
witnesses hcxl signed their names as such merely upon' the ridmis- 
sionof tue executants and had not actually witnessed the signatures 
of the executants. It was held by the High Court of Madras that 
(1) (1912) I.L.R., 85 Mad., 607. 
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such “ attestation ” -did not fulfil the requirements of section 59, 
- On appeal their Lordships of the Privy Council took the same vievr' 
and confirmed the decision of the Madras High Court. It is con- 
tended that their Lordships did not decide the question raised in 

the present appeal, namely that the document might be good as a 
chaige although it fell short of fulfilling the necessary conditions 
of a mortgage. We cannot accept this view. The suit in that 
case was a suit for sale on an alleged mortgage, just as the pre- 
sent ; and the present argument could not well have escaped 
the attention of their Lordships or of the Madras High Court. 
As a matter of fact we find from the report, at page 610, that it 
was contended before their Lordships of the Privy Council that 
the document must operate as a charge. We must lake it that 
their Lordships considered and repelled the contention that a 
charge was created. We deem ourselves bound by the ruling of 
their Lordships in the case to which we have referred. 

As to the other point we must point out in the first instance 
that the suit was not a suit for a personal decree. It was a suit 
to enforce payment of moneys alleged to be secured by mortgage 
by sale of the mortgaged property. Furthermore we find in the 
document itself the following clauses:— “In case of breach of the 
condition laid down in this document the said Babu Sahib shall 
have power to realize the entire amount mentioned in this docu- 
ment together with interest at the said rate from the hypothe- 
cated properties. The said Babu Sahib shall have no power 
to realize it from the persons and pay, et cetera, of us, the 
executants.” 

It is true that in the earlier part of the deed there are provi- 
sions that upon failure to pay certain instalments the mortgagee 
shall have power to realize the entire amount from the property 
hypothecated and also from other movabte o.nct immovable 
properties” These are ordinary clauses which find their 
way into a great number of mortgages in these provinces. 
But, reading the document as a whole, we think that it was 
the intention of the parties that the mortgagee should rely 
upon his remedy against the mortgaged property .and not 
against the person of the mortgagors. There is certainly no 
provision that a personal decree should be obtained. Under these 
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circuinstances we consider that the decision of the court below was 
correct’and ought to he confirmed. 

We accordingly dismiss the appeal with one set of costs. 

Appeal dismissed. 

APPELLATE CIVIL. 


Before Sir Henry Richards, Kniykt, Chief JtiMcc, and Mr. Justice Bancrji, 
3AI SINGH PRASAD (Plaiktifp) v. SURJA SINGH akd othehb 

(Depekdants).* 

Act JJo. IX of 1908 f Indian Limittaion AciJ, section 31 — Limitation— Mart- 
gagi—Suit on mortgage barred under Limitation Act of 1871 — Mort- 
gagee's rights not revived by present Act. 

Held that section 31 of the Indian Limitation Act, 1908, cannot bo construed 
as reviving rights already time-barrred under the Limitation Act of 1871. 

This was a suit for sale on a mortgage, dated the 19th of July, 
1863. The money secured by the mortgage became payable on 
the 19th of June, 1864, and the suit was instituted on the 6th of 
August, 1910. The court of first instance dismissed the suit as 
being time-barred under the Indian Limitation Act of 1871. The 
plaintiff appealed to the High Court, relying on section 31 of the 
Limitation Act of 1908.' 

Munshi Jang Baliadjur Lai, for the appellant. 

Mr. A. R. G. Hamilton, for the respondents, 

Richards, G. J. and Banerji, J. : — This appeal arises out of a 
suit on a mortgage, dated the 19th of July, 1863. The money 
secured by it became payable on the 19th of June, 1864. The 
present suit was instituted on the 6th of August, 1910. The court 
below has dismissed the suit as being barred by time. In our 
opinion this view was correct. Under the Limitation Act of 1871, 
which governed the present mortgage, a suit could only be brought 
within twelve years of the time the money became due, that is 
to say, within twelve years from the 19th of June, 1864. That 
Act contained no provision similar to article 147 of Act XV of 1877. 
It is, therefore, quite clear that before the passing of the last 
mentioned Act the claim under the bond in suit was barred by 
limitadon. It is manifest from the provisions of section 2 of the 

• First Appeal No. 4‘22 of 1911 from a decree of Rama Das, Additional 
Subordinate Judge of Azamgarh, dated the 8rd of July, 1911. 
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“0 '‘^^licli had become barred under the 

JArSixQH thereby revived. No doubt for some time this 

.PaAsAD High Court considered that a suit might be instituted in respect 
SoBjA Singh, of mortgages, which were governed by the Act of 1877, at any 
time within sixty years, but their Lordships of the Privy Council 
have considered this view erroneous— see Vasudeva Mudaliar v. 
Srinivaau, Pillai (1). This last mentioned decision, and the 
hardship which was supposed to follow in consequence, led to the 
introduction of section 31 of the present Act, which provides that, 
notwithstanding anything contained in it, or in the Limitation Act 
of 1877, a suit for sale may be instituted within two years from 
the date of its passing or within sixty years from the date when 
the money secured by the mortgage becomes due, whichever period 
expires first. The appellant relies upon this section, and contends 
that it is clear from the mention of sixty years that it was intended 
to apply to cases like the present, even though they were already 
barred by the provisions of the Act of 1871. We cannot agree 
with this contention. It is impossible to bold that by the intro- 
duction of this section the Legislature intended to revive rights 
which had already become long since barred ujider the Act of 1871. 
The section expressly refers only to the provisions of Act XV of 
1877 and not to any earlier Act. It is quite clear that if the plaintiff 
had instituted the suit whilst Act XV of 1877 was still in force 
it would have been time-barred. The enactment of section 31 
certainly can give him no higher title. We dismiss the appeal 
with costs. 

Appeal dismissed. 


' Before Sir Eenry Richards, Knight, Chief Justice, and Mr. Justice Banerji. 

' 'DURGA KUNWAE and others (Defendants) v KALI OHARAN 

(Pdaintiff).* 

Sal-e— Covenant for title-Glaim made against jiurchaser compromised before 
suit brought— Bight of purchaser to claim indemnity from covenantor. 

The purchaser of immovahle property concerning which the selienhas cov- 
enanted to indemnify the purchaser in the event of the title proving defective 
is not bound to wait until a suit is brought and he- is depWved of the property 
■by reason of a decree passed therein, but, if a claim which i-he purchaser has 

, * Pirst Appeal No! S46 of 1911 from a decree of Baijnath Das, Officiating 
Subordinate Judge of Bareilly, dated the 19th of August, 1911. 

(1) (1907) L L. B., 30 Mad., 426. 
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substantial reason to believe to be valid is brought against him, ho may, after 
notice to the covenantor, compromise such claim and sue the covenantor on his 
covenant to recover the amount paid by him to eSeot the compromise. Smith 
V. Compton (1) referred to. 

The facts of this case are fully stated in the judgement of the 
Court. 

Bahu Jogindro Nath Ghaudhri and Babu Sital Prasad Ghosh, 
for the appellants 

The Hon’ble Dr. Sut^dar Lai and Dr. Satish Chandra Baner ji, 
for the respondent. 

Richards, C. J. and Banerji, J. -.—This appeal arises out of a 
suit in which the plaintiff claims damages for breach of covenants 
for title contained in a sale deed, dated the 12th of October, 1889. 
The court below has given the plaintiff a decree for Rs. 2,900, be- 
ing considerably less than the amount claimed. At the time of the 
alleged sale the property mentioned in the plaint, together with 
other property was in the hands of the Court of Wards, and the 
- sale deed was executed by the Court of Wards. It has nob been 
contended, and in our opinion could not be contended, that the 
persons entitled to the property sold were not liable upon foot 
of the covenants given by the Court of Wards, assuming that 
there was a breach. The sale deed contained the ordinary 
covenants for title, including a covenant that the vendors took 
upon themselves “ the responsibility that the property should be 
free from all debts, claims and liabilities”. 

In the present suit we are concerned with a village called 
Mirpur Harriapur, which was one of the items of property com- 
prised in the deed already mentioned. The title to this village 
briefly is as follows: — One Jaswant Singh and others were the 
owners of it. Jaswant Singh mortgaged it to Brij Eoshore, who 
brought a suit for sale and obtained a decree. Brij Kishore then 
died and his widow Durga Dei continued the proceedings, had 
the property sold, and purchased it her.self. On the 9bh of De- 
cember, 18'79, Durga Dei sold it to Durga Kunwar. Durga Kun- 
war was the widow of Lakhan Singh, who had a brother, Har 
Singh, and it is admitted that the two brothers were joint. 
Some time after the sale by the Court of Wards claims were made 
tp the property, the subject matter of the sale. The claimants 

( 1 ) (1832) 3 E. and A., 407. 


1913 


Duuga 

KoNwAn 

v. 

Kai,i 

Ohakas, 



tu t ,M 

kV;.j 

tj Sit tun. 


ISIHAS UAW H1CP0UT8, [vOL. XXXV. 

flinf tfif.y v.'oro t(iM rovcixioners (o flic c'^tafo of Brij 
Ki -liufv; rh;i! Dur/^a )>*>{ as- ),js widou', in {ho absence cf legal 

ii - s.va:y, had n.. povvor or nntliority to sell property to Durga 

Kunwsr, nn'hhnt upon Dnrga Doi’.s death, which took place on the 
ofdiuiii, lODo, they he -itae entitled to the property. 

It ii ntt admitted fa-’t that a eoUHidernhlo amount of litigation 
tool: plnoMvith re'ipf't to the elfiirn so made, with the result 
ttint ifj respect ut one o* the villagoa sold by Durgn Dei, the cJnim 
ft o;tf Ki'ihnn (d-uml. 4(ne <tf the «laimrint,H, was decreed. We 
oi'-ti’ion thi- p> v,h(>v,' that there Was n .•.erions chiiminade against 
tie* v»'nd<.'<- i uiider the snh" d*-<'d of the t ’oiirt of Wards. In due 
eot.jr •» a t’hiiiK v/a - inad.i ugaiii tt Kali Chaniti, the purchaser from 
the ( h.nrt '** Wiirds, in }■»•';][)>;••'{ of the village Mirpiir IJnrrhipur. 
d'i!” plaint id at oii -e iioths' {«> Durga Kunwar, .setting forth 
eh-arly un<l disfinetly the nature of the claim that had been made, 
.•ailed .-.tteiition to tin; Mio'ess of Kishnn Chand in the other litig- 
tion, and re(|uirod Durga Kunwar to give .such information as 
Would etjuble Kali Cd.aran to defend the .suit which he anticipated 
w<iuld bo brmjght ngnitist him. No attention of any kind was 
j>aid to this notice. Subsequently Kali Charan compromised with 
the claimants and paid to Kislmn Chand a sum of Ks. 4,750. He 
gave nolico of this compromise to Durga Kunwar, but again no 
no: ice was taken and th.en tic present suit wa- instituted. 

We are quite .satisfied that the eomprouuse was a genuine 
comprom.'.se. We a *0 also quite satisfied that the two notices, 
alttioiigh addressed to Durg.v Kunwar alone, reached all the de- 
fendants, who constituted a joint Hindu family. In the written 
statement, which was put in hy Gnjnsj Singh, Jilnhtnh Singh and 
Mu-=aminat Dharam Kunwar, it is not disputed that the notice was 


sent. 

Two main poinl.s have been argued in the present appeal. It 
wais first contended that, inasmuch as Kali Charan was never actu- 
ally dispossessed, the plaintiff cannot recover, and that he had no 
right to enter into tlie compromise, and that he ought iu any 
event to have ivuitod until a suit was actually instituted. The 
.soaoiid point was that the property really belonged to Durga 
Kumvarand did nob belong to the other defendants, and tliat 
accordingly the suit should bo dismissed, at least, as against thepi. 
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We shall deal v’iLli ihe second point first. - The property was 
purchased in the name of Durga Kiinwar, but it was during the ' 
life-time of her husband, who, admittedly, was joint with his 
brother, the father of the other defendants. The sale deed in 
favour of Kali Charan purports to bo made on behalf of the other 
defendants as well as Durga Kunwar. In the written statement 
filed on behalf of the defendants other than Durga Kunwar, it 
is admitted that the property was sold by them, bub it is alleged 
that they were only selling such title as had been got from Dur- 
ga Dei. They also admitted in paragraph 4 that they were the 
purchasers from Durga Dei, and it was never expressly alleged 
in the written statement that Mirpur Harriapur belonged exclu- 
sively to Durga Kunwar. We therefore can pay no attention 
whatever to the statement of the pleader in the ruhkar of the 
6th of June,’ 1911, that the property was exclusively hers. In 
any event we think that, inasmuch as the property was sold 
as belonging to the joint family, the joint family are liable at 
the suit of the purchaser assuming that there was a breach of 
the covenant. 

We now deal ,with the question as to whether or nob Kali 
•Charan was bound to wait until a suit was brought or whether 
he was entitled, after giving due notice, to enter into such com- 
promise as ho thought fib and was reasonable, A very eimJlar 
question arose in the case of Smith v. (Jom'pton 0), Jn that ';ivcc 
a suit was brought against the vendee, v/ho 'y/Wpj the cc,'- 

before judgement, paying lie tJ;e;i hroeg/.t 

the covenantors for brea-ch of their eo'/e/,*r;t 
contended that the.plaintitf co’iJc recover c 
he had paid by way of oo:oo-oro;.e:ee. oeu.r.e '-e 
notice to the soo oo'o-.eo v.eef *• 

entitled to recover toe eceo- rf :-'/'. 'V .v. 
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Lord Tei^ieedzv, C, X. - - 
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him. Tiint wns not proved hero, nud Ve cannot assume it. As to the costs, the 
plnintitr here had a right to olaijii an indemnity, and ho is not indemnified unless 
1)0 rccoivcs'tho amount of tho costs paid by him to his own attorney.'* . 

It t\ill tluis appear that the learned Chief Jn.stice considered 
that tlie plaiiitiir was entitled to compromise the action and to 
claim the amount for which he compromised, together with the 
costs of defending the suit. Parice, J., says:— 

"I am of the same opinion, 3?ho cfiect of notice to an indemnifying party 
is stated by Bonmni, J., in Dufficld v, Scott, 3 T.R., 374 ‘ The purpose of giving 
uotico is not in order to give a ground of action, but if a demand be made, wbiob . 
tho person indemnifying ia bound to pay, and notice bo given to him, 'and be 
refuse to defend tho action, in consequence of \Ybioh tho person to be indemnified 
is obliged to pay tho demand, that is equivalent to a judgement and. estops the 
other parly from saying that the defendant in tho first action was not bound to 
pay the money.' " 

Tho only distinction that can be drawn between the case 
cited and the present, is that the plaintiff in the present case 
settled wliafe lie considered to be a claim which he could not 
resist without waiting until a suit was actually brought. We 
can see no reason or principle why if a person entitled to an 
indemnity is competent to compromise a suit which is brought, 
he is not equally competent to settle the dispute before suit. If 
he has given due notice to the indemnifying party, the indemnify- 
ing party, on the authority of the case to which we have referred, 
is not entitled to come forward and say that the compromise 
was not a fair and reasonable one. 

In any event the court below has in our judgement given 
very good reasons for holding that the compromise in the present 
case was a reasonable and fit one. Furthermore, it was never 
alleged by the defendants that they were in a position to show 
that Durga Dei had authority to sell the property in question 
absolutely, or that there was any other claimant who could 
come forward, and it has been admitted by the learned advocate 
for the plaintiff that he has no further claim against the defend- 
ants upon foot of the covenants contained in the sale deed from 
the Court of Wards, so far as .the village of Mirpur Harriapur is 
concerned. 

We accordingly dismiss the appeal with costs. 

Ap peal diminBed. . , .. 
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EBVISIONAL OEIMINAL. 


Before Mr. Justice Tudball. 

BlilPEROB V. DINA NATH and anotheb.* 

Act 2Jo. VI of 1882 {Indian Ccm;panies Act), section li— Penally -^Criminal Pro- 
cedure Code, section ZoQ— Summary jurisdiction— Power to try summarily 
offences under the Indian Companies Act. 

Meld that there is nothing in iav? to prevent a Magistrate from trying 
summarily ofiences under the Indian Oompanics Act, 1882. 

Held also, that the penalty provided by section 74 oi the Indian Companies 
Act, 1882 , is a fixed and not a maximum penalty. Queen Empress v. Moore. (1) 
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referred to. 

Dina Nath, Kashi Ram, Hazari Lai and Dsvi Dat were directors 
of a Company known as the Union Indian Sugar Mills Company, 
Limited, Qawnpore. On the complaint of the Registrar of Joint 
Stock Companies these four persons were placed on their trial on 
a charge under section 74 of the Indian Companies Act, 1882, 
no balance sheet having been filed with the Registrar within the 
time fixed or within the extension allowed by him; the offence being 
that of knowingly and wilfully authorizing or permitting the 
default. The case was tried summarily by a Magistrate of the 
first class, who acquitted Devi Dat and imposed a penalty of Rs. 50 
on each of the other directors. Tne three directors who had been 
convicted applied in revision to the High Court. 

Mr. W. Wallach and Babu Vih'amajit Bingk, for the appli- 
cants. 

The Assistant Government Advocate (Mr. M. Malcomson), for 
the Crown. 

Tudball J •.-'This matter and Revisions Nos. 1012 and 1013 of 
1912, arise out of the following circumstances : — 

The three applicants Lala Dina Nath, L. Kashi Ram and L. 
Hazari Lai, and one Lala Devi Dat are the directors of the Union 
Indian Sugar Mills Company, Ld., Cawnpore. They were placed 
upon their trial on the complaint of the Registrar of Joint Stock 
Companies on a charge under section 74 of the Companies Act, VI 
of 1882, no balance sheet having been filed with the Registrar 
within the time fixed or within the extension allowed by him; the 

* Onmmal Eevision No. 1011 of .1012 from an order of Austin KondaB, 
Beasions Judge of Cawnpore, dated the 25th of November, 1912. 

(1) (1893), I. L. R , 20 Calc., 676. 
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luring Ifuu Of i:^o^v^nKlyn^Ki ^yilfu^IY nnihorwjjg or per- 
Hie <Iefaul( inerUioned nlmvc. Tliocnso was tried summarily 
l>y a .Mnfp‘*!r.'4e of Hio first rlass, wlio acquitted Lala Devi Dat 
and imptiHOfl a penalty of Ias-. 50 on each of the otlior directors*. 
Tile throe latter have rorno here in revision, A great deal has 
het'n saifi about tiie mcrit-s of ilic case, but in view of the order 
whi'.’h ] am going to I abstain from making any remarks 
tliercon. 


It is urged llial the Magistrate had no power to try the case 
summarily, Willi this T cannot agree. Under .section 260 of the 
( hade of (Criminal I’ro.-odurca Magistrate has power to try summarily 
all oiTen m’ not punishable with death, transportation or imprison- 
ment fora term e.vi’ccding .•-i.v months. The word ‘ofienco’is defined 
in the Code as ‘'any actor omission made punishable by an}* law for 
the time being in force," Section o of the Code lays down that 
"All olVencei under the Indian Penal Code shall be investigated, 
Jjiquircd into, tried and of horwisc dealt witli according to the pron- 
.‘^ions laid down in the Code of Criminal Procedure.” Clause (2) 
of the .‘'•octionja}’.^ <lown that " All ofiences under any other law shall, 
1)0 .similarly dealt with according (o the same provisions, but subject 
to any enactment for tlio lime being in force regulating the manner 
or the place of invodigating, inquiring into, trying or otherwise 
dealing with .such otVenoos.” There is notliingin the Companies Act 
wliich lay.s down that a Slagistrale having summary powers shall 
not try an otlonce under that Act in a summary manner. It is true 
that under .section 252 all ofiences under the Act may. be .tried 
by any Magistrate of the first class unless tlie period of impri- 
sonment to which the ofi’ender is liable exceeds that which such 
officer is competent to award under the law for the time being in 
force in the place where he is employed. When the period of imisri- 
sonment provided by tlio Act exceeds the period, that may ‘ be. 
awarded by such officer, the offender shall be committed ‘for trial* 
to the Court of *Session. There is nothing in this portion^ of: the 
section whicli lakes away the Magistrate’s power to try summarily’ 
eases within his jurisdiction, nor does the second clause of the section 
take away any such power. As a matter of fact-a Presidency Magis- 
trate has power to try all cases under the Act in a summary way 
rrespeotive of the sentence he may impose, 
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Section 262 of the Code of Criminal Procedure lays down the 
limit to the sentence of imprisonment which may he awarded at a 
summary triah There is nothing in chapter XXII which limits 
the amount of fine which may he imposed in a summary trial j the 
sections which deal with appeals in the Code, however, show that a 
sentence of fine exceeding Rs. 50 is an appealable sentence. But 
though it cannot be said that the Magistrate has been guilty of any 
illegality in trying the case summarily, there are very good grounds 
why he should not have done so. In the first place the penalty 
which may be imposed under section Y4 is one of Rs. 1,000 neither 
more nor less. An examination of the Act would show that every- 
where (with two exceptions) where the Act lays down a penalty for 
an offence in the shape of fine it clearly lays down a maximum, 
which is not to be exceeded, and sections 25, 55, 57 and 66 are all 
instances of this. In section 66 (1) any Limited Company which 
does not paint or affix its name in the manner directed by the Act, 
is held liable to a penalty not exceeding Rs. 50. But in the last clause 
of the same section it is distinctly laid down that the Director, 
Manager or Officer of the Company, who is guilty of the act men- 
tioned in this clause, shall be liable to a penalty of Rs. 1,000. Similarly 
in section 74 it is laid down that a Director or Manager of a Com- 
pany shall be liable to a penalty of Rs. 1,000. If the Legislature 
had intended that in these two cases there should be a maximum 
penalty and not a fixed penalty, it would have used the same langu- 
age as it has used in other sections of the Act, just in the same way as 
in the Indian Penal Code it has been laid down that sentence shall 
not be 'more or less than a fixed amount, clearly showing that the 
court should exercise its discretion as to the sentence to be 
imposed. The only decision which is on all fours with the present 
case is the case of Queen Empress v. Moore (1). That was" 
under section 35 of the Companies Act, which has since been 
repealed. That section ran as follows: — “If a share- warrant is 
issued without being duly stamped, the company issuing the same, 
and also every person who at the time when it is issued is the 
managing Director or Secretary or other principal officer of the 
Company, shall forfeit the sum of Rs. 600,” It was in that case held 
that the forfeiture was a penalty and that a forfeiture of Rs, 500 was 
(1) (1893) r. L. E„ 20 Oalo., 676. 


1913 


Emperor ' 
v:- 

Dina Nath; 


run ixdian law nnvoim, 


[VOL XXXV. 


irr, 

tiw fixiHl [K*n!itty )ni(l by the Slntiitc. It seems to me clear 
tliut till' penalty laiil down in section 74 is also a penalty fixed by 
.Statnlo and the iMngistrato was not competent to inflict any lesser 
pcimltv. If the Magistrate had inflicted this penalty, it is clear 
that the person convicted would have had a right of appeal. The 
case is one in whii'h a great deal of correspondence has been put 
forward and is !>y no means of that simple character to which a 
summary I rial is intended to be restricted. In deciding whether or 
not ho will try a case summarily it is for the Magistrate to exercise 
a wise discretion and ordinarily he ought to restrict such trials to 
simple ca'^es. In my opinion the iire-senlcase was one in which, even 
if it hud l>con tried summarily and a proper penalty imposed, an 
appeal wouhl have been of very little use to the persons convicted, 
as a great mass of important evidence is not on this record. It 
scorns to me es.sontially one of those cases which the Magistrate 
should have tried in an ordinary way, duly recording the evidence. 
The case has not been properly tried and ought to be tried dc novo. 

It is urged on behalf of Lala Devi Dat, who was acquitted by 
the Magistrate, that the order of acquittal should not bo set aside, 
as the Magistrate has found that Devi Dat had done liis best to 
bring about the filing of the balance sheet. This is really a point 
on the merits of the case. Without full evidence before me it is 
imijossiblo to .-^ay whether Devi Dat is innocent or guilty, nor 
would it be right for mo to express any opinion, especially as l am 
ordering a new trial. The case in my opinion has not been satis- 
factorily tried and ought to be tried de novo. I therefore set aside 
the convictions and sentences on Lala Dina Nath, Lala Kashi Earn 
and Lala Hazari Lai. I set aside the acquittal of Lala Devi Dat and 
OTder the case to bo tried dc novo by some Magistrate, other than 
the Magistrate who has decided the case, to whom the District 
Magistrate may think it tit (o send it. 


Order set aside. 
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APPELLATE CIVIL. 

Before Mr. JusHcc Tudball and Mr. .Jitsficc Muhammad Bafiq. 

G.J. BOWEB (Judgemei;t-debtor) u. IMPERIAL BANK LIGHTED (Decree- 

holder).** 

Act No. 710/1882 {Indian Companies Act), section lOii ~Com]}amj —Winding 

up — Appeal — Notice, 

Held that the provisions of section 169 of the Indian Conipanios Aot, 1882, 
as to service of notice of appeal are imperative, and if the requisite notice has not 
been served within three weeks from the date of the order complained of and tho 
time for service has not been extended by tho appellate court, the appeal cannot 
bo heard. 

This "was an appeal from an order passed in the matter of the 
winding up of a company in the following circumstances. The res- 
pondent Bank was being wound up. The appellant was one of the 
contributories. The winding up was in the court of the Additional 
District Judge of Aligarh, where, it appears, the appellant took an 
objection on the ground that the decree passed against him in 
favour of the Bank was time-barred. The objection was disallowed. 
The decree-holders applied to enforce the order of the court under 
section 167 of the Companies Act and the matter went to the court 
of the Second Additional Judge of Meerut. There the appellant 
raised further objections as well as the objection as to limitation; 
but they were disallowed. 

The contributory thereupon appealed to the High Court. 

Babu Jogindro Nath Ghaudhri, for the appellant. 

Babu Durga Gharan Banerji and Pandit Rama Kant 
Malaviya, for the respondents. 

Tudball and Muhammad Rafiq, J.J. : — This is an appeal from 
an order of the court below passed under the following cicums- 
tances. The respondent Bank is being wound up. The appellant 
is one of the contributories. The winding up is in the court of the 
Additional District Judge of Aligarh, where, it appears, the appel- 
lant took an objection on the ground that the decree passed against 
him in favour of the Bank was time-barred. The objection was 
disallowed. The decree-holders applied to enforce the order of the 
courtmnder section 167 of the Companies Act and the matter went 
t o the court of the Second A dditional Judge of Meerut. There the 

Appeal No, 122 of 1912 from an order of Mubarak Huaaiu, Second • 
Additional Judge of Meerijt, dated the 28th of June, 1912. - 
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npp,>!l.int ini', 0(1 fuiihor ohjoriiom an well m tlio objection as to 
liitiiliu;,.!, ; 1.111 I!n.y m.ro <li-„How,..l. Tlio uppcllant iins como up 
in npp'n! (o {bb-,- Conrf. 

A pn-lijiiinnrv objection is tnken (Imt notice under .section 169 
of till' A.-t bits not Insui given and that Ihereforo tho appeal cannot 
be beard. J( is argued on bclialf of the appellant that the order 
which bo .‘.oclcs tn have up-et <»n appeal is nttt an order which 'Avas 
lu.ade it» tlio matter of the winding tip of tho Company. With this 
We cannot agree. It is I’le.arly and tli.stincUy an order which was 
given iti the raatl«‘r of the winding npof tho Company. If it is not, 
v/o do not knov/ nndiT what law he come.s to this Court on appeal. 
Und>.‘r tilt* lost elauso ot section ICO it was obligator}' on him to 
give notice within three woek.s, which he has failed to do. Therefore 
wo cannot Jicar tho tipjfcal. On holtalf of the appellant Mr. Chau- 
dhtl asked for an o.\lension of time. Tho order of the courthelow 
was pa.ssed on the 2S‘th of Juno. 1012, and this appeal was filed 
on the 7th of Angu.st, 191*2. No good cause is shown why we 
shoulfl e.vtend the time, ami we see no reason to accede to tho 
requoKt. The [ircliniiimry objection prevails and this appeal is 
dismissed with co.sts, 

Appeal dhmissed. 


Jlf/orc Afr. Juitic<! Sif Ihirry Onfftn nud Mr. Juslias Ohamier. 

DADIU NARAIN (DKri::n)A>'T) v. KUNJ BIHAR! LAD (PziAiOTiPF) « 

February, 4. Exicuiion of decree— Lmitalion— Suit for safe on a mortgage— Decree payable 
by ivslatments— Civil Procedure Code {1832}, section 258— Civil Procedure 
Code (1903), order XXl, rule 2] order XXXI Y, rule C — Act Xo. IX of 
1903 (Indian Limitation Act,) schedule 1, article 181. 

On n coinpromiso in n suit /or e.tIo on n raortyago a dcorco /ollowod provid- 
. ing timt tho sum found duo 'on tho mortgogo (Rs. 1,374), with interest at a 
certain rate, should bo paid by instalraouts of Rs. 100 a year, along with tbo 
interest Iben due. Payments wore to bo made by tbo end of Jotb in eaob 
year, beginning with Jolb 1957 Pasli (Juno 1900) and it was provided that if 
' default wore made for three years in succession in tbo payments .an I interest, 
tbo dcorcc-boldcr would bo at liberty to recovor at onco tho whole amount pay- 
ablo under tbo dcorco, that is, to apply for an order absolute for salo and execute 
tho samo, No payment was made in 1900 ot 1901, but in Juno 1902, just 
boforo tbo end ot Jot i 1959 Fasli, tbo judgoment-do btor paid up all that was 

* Second Appeal No. C34 of 1911 from a dooroo of H. Dupernos, District 
' Judge oflfainpuri, dated tbo 22nd of Pobrudry, 1911, confirming a decree . of 
. .Banko Bohari Lai, Subordinato Judge of I.Iainpuri, dated the lOlh of Septem- 
ber, 1910. ■ ■ ■ 


VOL. XXXV.] 


ALLAEAIUD SERIES. 


179 


due on account of the first three years. He made no payment in 1903, but in 
June 1904 he paid up all that was due up to the end of Jeth 1960 Fasli (Tune 
1903.) No payment was made in 1905, but in June 1903 he paid the instaU 
ment and interest which he ought to have paid in Jeth 1961 Fasli (June 1904). 
This payment was covered by the proviso to section 20 (1) of the Limitation 
Act. The only other payment made was a small sum on account of interest in 
July 1909. The decree-holder applied for an order absolute for sale on the 3rd 
of August, 1909. ’ 

Held that the first three consecutive defaults were in 1905, 1905 and 1907, 
and that the decree-holder’s application was in time applying article 181 of the 
first schedule to the Indian Limitation Act, 1908. 

The following oases were referred to : — Oudh Behari Lai v. Nageshar Lai 
(1), Kishan Singh v. Aman Singh (2), Roshan Singh v. Mata Din (3), Chunni 
Lai y. Harnam Das Shankar Prasad v. lalpa Prasad (5), Ajudhia v. Kunjal 

(6), Mon Mohun Roy v. Durga Ghurn Qooee (7) and Kashiram v. Pandu (8), 

The facts of this case were as follows : — 

A decree on a compromise was passed on the 11th of September, 
1899, to the following effect : — “ Rs. 1,374 with interest at As, 10 
per cent, per mensem shall be paid by instalments of Rs. 100 a 
year. Agar mutawattir tin sal talc ado, na ho ya Jcuch haqi 
rahe to digridar ko ihhtiar hai etc., etc”. The first instalment 
was due in June, 1900. In June, 1902, Rs. 605 were paid on account 
of the instalments, principal and interest, due for 1900, 1901, and 
1902. No payment was made in 1903. In June, 1904, Rs. 181 were 
paid, which were credited by the decree-holder towards principal 
and interest of the instalment for 1903. The decree-holder alleged 
a further payment of Rs, 173-1-0 in June, 1906, which the decree- 
holder credited towards the instalment due for 1904, This payment 
was not admitted by the opposite party, who was a representative of 
the judgement-debtor. The present application for the prepar- 
ation of a final decree was made on the 3rd of August, 1909, and the 
opposite party objected that the application was barred by limit- 
ation. The court below held that the alleged payment of June, 
1906, was proved to have been made by the opposite party but 
that it had not been certified to the court. Both the courts below 
disallowed the objection as to limitation. The judgement-debtor's 
representative appealed. 


(1) (1890) I.L.R., 13 All.,' 278, 

(2) (1894) I.L.R., 17 All., 42. 

(3) (1903) I.L.R., 26 AH., 36. 

(4) (1898) I.L.E.. 2„ All., 302. 


(5) (1894) I.L.R., 16 All., 371. 

(6) (1908) I.L.R., ?0 All., 123. 

(7) (1688) I.L.B., 15 Calc., 502. 

(8) (1902) I.L.B. 27 Bom., 1. 
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Bubu Piari Lnl Banerji^ for the appellant 

TJie payment of 1906 should not he recognized at all as it was 
Dot certified to the court executing the decree. Under order 
XXI, rule 2, of the Code of Civil Procedure the alleged payment 
could not be inquired into even for the purpose of seeing whether 
the present application, was barred by limitation. Under the 
old Code an uncertified payment could be recognized for the 
purpose of such inquiry ; Roshan Singh v. Mata Din (P). 
The change in the law has been noticed and given effect to in the 
case of Kutdb-uUah Sarlear v. Durga Gharan Rudra (2) 
The fact that the alleged payment was made while the old Act 
was in force will not make the old Act applicable. The court 
has now to decide the question with reference to the procedure 
now applicable. It cannot be said that by the alleged payment 
any substantive right was acquired. The decree-holder could hot 
say that by the payment he acquired any right which was not 
affected by the repeal of the old Act. It is true that tliis Court - 
has held that the new Code of Civil Procedure would not affect - 
any right acquired under the old Code ; Kaunsilla v. Tshri Singh 
(3). But that was a very different case. Under the law as it ’ 
stood in the old Code a decree-holder who had obtained a decree 
on foot of a mortgage was not fettered by the twelve years’ rule ' 
of limitation and he therefore did acquire this substantive right : - 
to quote the words of, Knox, J. : — “ the decree-holder had ’ the * 
remedy to enforce his right so to speak till the end of time ” and '! 
it was held therefore that section 48 of the new Code would not 
affect mortgage decrees passed before the new "Code came into 
force. No such consideration arose in the present case, as the ques- 
tion was merely one of procedure, in which no one had a vested 
right. If the payment of 1906 was not recognized, the application 
was obviously time-barred, because there were three consecutive 
defaults in 1904, 1905 and 1906 and therefore the, right to apply 
accrued in June, 1906, and the application should have been made 
in June, 1909. Even if the payment of June, 1906, were recognized, 
still the application was time-barred, because the payment made in 
June, 1906, had not the effect of paying in full the instalment due 
for June, 1906, and did not prevent the year 1906 from being a 

(1)- (1904) I.-L;R., 26 All., 36. (2) . (1912) .16 0. W. N., 396, . 

(3) (1910) I.L.R., 32 All., 499, 
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year of default, and therefore there -were three consecutive 
defaults in 1904, 1905 and 1906. No payment made in 1906 
could •svipe away the default of 1904 and 1905 which had 
already occiirred, but if the payment had been made in full for 
the instalment due in 1906 it might have prevented a third 
consecutive default and thus have prevented the accrual of the 
right to apply. 

Dr. S<itish Chandra Banerji, for the respondent : — 

The first point to be considered is whether the application made 
for a final decree for sale under order XXXIV, rule 5, of the Code 
of Civil Procedure is an application for execution or an application 
in the suit itself. If it is an application in the suit itself then the 
provisions of order XXI, rule 2, will not apply. Under the new 
Code an application under order XXXIV, rule 2, is not an appli- 
cation in the suit itself; Sita Ram v. Skeo Raj Singh (1). Even 
if the matter is treated as a matter in execution order XXI, rule 
2, of the new Code would not apply, as the payments were made 
while the old Code was in force and uncertified payments could 
under that Code be recognized for the purpose of saving limitation ; 
Raunsilla v. Ishri Singh (2). Whether, therefore, the old Code 
applies or the new, order XXI, rule 2, has no application. As 
regards the proper construction of the decree as the payment was 
made in 1906 and was accepted by the decree-holder, the right to 
apply was waived. It was for the decree-holder to insist or not 
on punctual payments and if he chose to show favour to the 
judgement-debtor and accepted an overdue instalment, the 
judgement-debtor could not complain. The three consecutive 
defaults were made in 1905, 1906 and 1907. The application was 
made within time in 1909. He cited Shankar Prasad v. Jalpa 
Prasad (8), Bhagwan Das v. Janki (4), Ajudhia v. Kunjal (5), 
Maharaja of Benares v. Nand Ram (6). 

Babu Piari Lai Banerji, in reply 

The present matter is one in execution, as after the decree nisi 
had been passed under the old Code, the suit came to an end and 
therefore it could not be said, that by the new Code a suit which 

(1) (1910) 7 A.LJ., (Notes) 65. (4) (1905) I.L.R., 28 All., 249. 

(2) (1910) I.L.R., 32 All., 499. (6) (1908) I.L.R., 30 All., 123. 

(3) (1894) I.L.R., 16 All., 371. (6) (1907) I.L.R., 89 All., 431, 
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had ionniiiated was revived. Ho discussed Ganga Singh v. 
San war i Lai (1) and Amlools Chand J? arrack v. Sa/rat Chunder 
Mukerjec (2). 

Griffin and Cha^iier, JJ. TJie only question in this appeal 
is whether tlio respondent’s application for a decree absolute for 
the sale of mortgaged property was made within time. The 
decree nisi, which was passed in 1899 upon .a compromise 
between the parties, provided that Es. 1,374-0-0 with interest at a 
certain rate should be paid by instalments of Es. 100 a year along 
with the interest then due. Payments were to be made by the end 
of Jeth in each year beginning with Jeth 1957 Fasli (June 1900), 
and it was provided that if default were made for three years in 
succession in the payments and interest, the decree-holder would 
be at liberty to recover at once the whole amount payable under 
the decree, i.e., to apply for an order absolute for sale of the 
property and e.KCcute the same. 

No payment was made in 1900 or in 1901, but in June 1902, , 
just before the end of Jeth 1959 Fasli, the appellant paid up all 
that was due on account of the first three years. He made no 
payment in 1903, but in June 1904 he paid up all that was due up 
to the end of Jeth 1960 Fasli (June 1903). No payment was made 
in 1905, but in June 1906 he paid the instalment and interest 
which he ought to have paid in Jeth 1961 Fasli (June 1904). It 
has been found that this payment is covered by the proviso to 
section 20 (1) of the Limitation Act. The only other payment 
made was a small sum on account of interest in July 1909 which 
has no bearing upon the question which we have to decide. 

The appellant contends that the payment made in June 1906 
not having been certified cannot be recognized by the court in view 
of the provisions of order XXI, rule 2. To this the respondent 
replies that that rule is not applicable, inasmuch as the applica- 
tion for a decree absolute is not an application for execution and 
the court is not being asked to execute a decree but only to 
continue the suit. The payment in questipn was made before the 
passing of the new Code of Civil Procedure. Under the old Code 
it was, no doubt, held by this Court that an application for an order 
absolute was a proceeding in execution of a decree— see Oudh 
(1) (1911) 8 A.L.J,, 1229. (2) (1911) 88 Oalo., 913. 
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BeliO-Ti Lcil V. NdgeshciT hoX (1) — it held also in several 
cases that although an uncertified payment could not he recognized 
as a payment or adjustment of a decree hy a court executing a 
decree, it was available to a decree-holder for the purpose of 
meeting a plea of limitation— see for example K.'ishd'iv v. 

Aman Singh (2) and Roshan Singh v. Maid Din (3). These rul- 
ings are binding upon us. The right which the respondent had 
before the passing of the new Code of Civil Procedure, to use the 
payment made in 1906 for this purpose, cannot have been taken 
away from him by the passing of the Code. We are therelorc 
bound to recognize the payment when dealing with the question 
of limitation. 

We have to ascertain what article of the Limitation Act is 
applicable and when time began to rim against the respondent. 
In Ghunni Lai v. Earnam Das (4) article 179, schedule II, to 
the Limitation Act of 1877 (article 182 of schedule I to the present 
Act) was held to govern an application for an order absolute for 
sale of mortgaged property. But the decree nisi in that case 
was in the common form, whereas in the present case we liave an 
instalment decree containing a provision that the whole amoun 
of the decree may be demanded on the occurrence of three conse- 
cutive defaults, and it is difficult to see how any of the provisions 
of the third column of article 182 of the present Act can be 
applied to such a case. It would appear that the article appli. 
cable is No. 181. This article corresponds with article 178 of the 
Act of 1877, which has been held in many cases to govern appli- 
cations in execution proceedings to which for one reason or 
another article 179 of that Act could not be applied. If, as we 
think, article 181 of the present Act is applicable, the right to 
apply for an order absolute accrued to the appellant on the 
occurrence of the third consecutive default. 

The respondent relies upon the decisions in Shankar Prasad 
V. Jalpa Prasad (5), Ajudhia v. Kunjal (6) and other like cases 
as authority for the proposition that the respondent was not bound 
to take out excution, i.e., apply for an order absolute, on the 
happening of the third consecutive default, though he was' at 

(1) (1890) I.L.R., 13 AU., 278. (4) (1808) 20 All., 802. 

(2) (1894) I.L.R„ 17 All., 42. (6) (1894) I.L.R., 16 All, 371. 

(3) (1903) I.L.E., 26 AU„ 36, (6) (1908) I.L.R., 80 All, 123. 
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had terminated was revived. He discussed Ganga Singh, v. 
Banwari Lai (1) and Amlook. Ghand Barrack v. SoA'at Chunder 
Mukerjee {2). ; , , 

Griffin and Chamier, JJ. The only question in this appeal 
is whether the respondent’s application for a decree absolute for 
. the sale of mortgaged property was made within time. The 
decree nisi, wliich was passed in 1899 upon .a compromise 
between the parties, provided that Es. l,374)-0-0 with interest at a 
certain rate- should he paid by instalments of Es. 100 a year along 
with the interest then due. Payments were to, be made by the end 
of Jeth in each year beginning with Jeth 1957 Fasli (June 1900), 

. and it was provided that if default were made for three years in 
succession in the payments and interest, the decree-holder would 
be at liberty to recover at once the whole amount payable under 
the decree, i.e., to apply for an order absolute for sale of the 
property and execute the same. 

No payment was made in 1900 or in 1901, but in June 1902, , 
just before the end of Jeth 1959 Fasli, the appellant paid up all 
that was due on account of the first three years. He made no 
payment in 1903, but in June 1904 he paid up all that was due up 
to the end of Jeth 1960-Fasli (June 1903). No payment was made 
in 1905, but in June 1906 he paid the instalment and interest 
which he ought to have paid in Jeth 1961 Fasli (June 1904). It 
has been found that this payment is covered by the proviso to 
section 20 (1) of the Limitation Act. The only other payment 
made was a small sum on account of interest in July 1909 which 
has no bearing upon the question which we have to decide. 

The appellant contends that the payment made in June 1906 
not having been certified cannot be recognized by the court in view 
of.the provisions of order XXI, rule 2, To this the respondent 
replies that that rule is not applicable, inasmuch as the applica- 
tion for a decree absolute is not an application for execution and 
the court is not being asked to execute a decree but only to 
continue the suit. The payment in question was made before the 
passing of the new Code of Civil Procedure. Under the old Code 
it was, no doubt, held by this Court that an application for an order 
absolute was a proceeding in execution of a decree— see Oudh 
(1) (1911) 8 A.LJ., 1229. (9) (1911) I.L.B,, 88 Oalc,, 913. 
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are ttose whicli occurred in 1905, 1906 and 1907. Consequei 
his application for a decree absolute made in August, 1909, n 
be held to have been made within time. We dismiss this ap] 

5 » 

with- costs. 

Appeal dismis 


- Before 'Mr. Juslke Sir Barry Griffin and Mr. Justice Chamielr 
SHIDi ALI (PtAiNTiPP) V. PHDLLO and ANOTHteB (Dbpbndahxs.)* 
Act No. IX of 1908 {Indian Limitation Act), schedule I, article 132— Liw 
<ion— Malikana— Suii for malikana— Dscree asked for against property char 
Where a plaintiS sued for the recovery of malikaria for 11 years and clai; 
a decree against the property on which the maiikana was charged, it was 
that the suit was within time having regard to article 132 of the first s 
dule to the Indian Limitation Act, 1908. Kallar Boy v. Ganga Pershad S' 
(1) distinguished. 

The facts of tins case were as follows : — 

The plaintiff sued on the allegations that in mauza Kazzal 
the owners of muaH. rights were bound to pay to the ownei 
zamindari rights Es. 12-8-0 per cent, of cash rental, 2| seer 
maund of the grain rental, and Rs. 17-3-0 a year as hhent (pres« 
that these dues were a charge on the muafi rights; that in m 
safed of that mauza there was a patti of 5 biswas; that the def 
ant was a mwjldar of the whole of that and a zamindar 
biswa 2 biswansis 10 kachwansis of it ; that the plaintiff w 
zamindar of one biswa 17 biswansis 10 kachwansis and entitle 
recover the aforesaid dues in respect of that ; that the defendant 
not paid him any thing for the years 1305 fasli to 1316 fc 
hence this suit fOT Rs. 625-6-4 as principal, and Es. 49£ 
as interest, to be realized from the defendant’s- 85 biswas. 
defendants pleaded that the suit was not cognizable by the C 
Ooiirt that the amount of hhent Avas not Es. 17-8-0 per ann' 
that the dues payable were not a charge on the land; ' 
the dues in question Avere payable by the holder of the w] 
20 biswa zamindari rights jointly to the holders of the Avhoh 
biswa muafi, rights, therefore the suit against the defendants al 
was not maintainable and AAms bad for non-joinder of parties ; i 
the plaintiff himself PAAmed m uafi right over five biswas till 

5*Firsfc. Appeal No. 248 of 1911 from a decree of Pitambar Joshi, Sec 
Additional Judge of Moradabad, dated tlie IStli of March, 1911. 

(1) (1905) I.L.R., 33- Calc., 998. . 
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21sfc of December, 1908, on which date 4 J bis was were auctioned off 
and half a biswa was still held by him; that a large part of the claim 
is barred by limitation ; that the amounts of rental and quantities 
of zamindari rights as mentioned by the plaintiff were wrong, and 
that the claim about interest was wrong. The court below dis- 
missed the suit. The plaintiff appealed. 

Mr. S. A. Haidar, for the appellant, relied on Hurmuzi 
Begum r. Hirdaynarain (1), Gliuraman v, Balli (2), Lallubhai 
V. Naran (3) and Jagarnath Pershad Singh v Kharach Lai 
(4) and submitted that the malikana being a charge on pro- 
perty the whole amount was recoverable. Article 132 of the 
Limitation Act was applicable. 

The Hon’ble Dr. Tej Bahadur Sapru, for the , respondents, 
contended that the claim, except that for three years, was barred 
by limitation. He relied on Kallar Roy v. Ganga Pershad 
Singh (5). 

Mr. S. A. Haidar was not heard in reply. 

Griffin and Chamieb, JJ.: — This is a plaintiff’s appeal arising 
out of a suit to recover eleven years’ arrears of malikana. The 
plaintiff asked for a decree against the property, on which, he says, 
the malikana allowance was chargeable. The court below has 
given him a decree for Rs. 57-3-4 only. In appeal to this Court it 
is pointed out, on behalf of the appellant, that the court below, in 
making its calculation, has made an obvious mistake and that the 
sum due to the plaintiff appellant on the basis adopted by the court 
below should be Rs. 262-12-5, to which should be added Es. 18-0-0 
on account of bhent. The defendants respondents have filed 
objections, and it is contended on their behalf that the suit is 
barred by time. Reliance is placed on Kallar Roy v. Ganga 
Pershad Singh (5). In that case the learned Judges refused 
to apply the provisions of article 132 of the Limitation Act, the 
reason being that in the particular case before them the plaintiff 
had not asked for a decree against the property chargeable with 
malikana. In the present case the plaintiff asked for a decree 
against the property, although the court below has not granted 
it. The explanation to article 132 leaves no doubt as to the period 

(1) (1880) I. L, E., 5 Calc., 921. (3) (1882) I. L. B., 6 Bom., 719. 

(2) (1887) I. L. E., 9 All., 591. (d) (1905) 10 0. W. N.. 151 . 

(5) (1905) I. L. B., 33 Calc., 998. 
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of limifcation applicable to suits of this nature. We allow tbe appeal 
so far that in lieu of the decree for Rs. 57-34 passed by the court 
below we substitute a decree for Rs. 280-12-5. Parties will pay and 
receive costs in proportion to failure and success in' both courts. 
The cross objections are dismissed with costs. 

A'p'peal allowed. 


Before Sir Eenry Bichards, Knight, Chief Justice, and Ur. Justice.-,Banorji, 
ANANT DAB (Depehdaot) v UDAI BHAN PARGAS (Plaintiff).* 

Civil Procedure Code (1908), section 11— Bes judicata — Two suift, one judge- 
nient and two decrees— Two appeals of xohich one abates before the other is heard. 

A plaintiff instituted, on the same day and in the same court, two suits, in 
each oi which the claim was for a declaration that;ho was tho mahant of a cer- 
tain math. The one was against defendant A only, tho other against defendants 
A and S. Both suits were decided by a single judgement, but a separate 
decree' was framed in each. In the former suit A appealed. In the latter S 
appealed, but A did not. Pending A’s appeal S died and his appeal abated 
and the judgement in the case became final. Held that tho hearing of A'b 
appeal was barred. Zaharia v. Debia (1) followed. 

In this case two suits were instituted in tbe court of tbe Subor- 
dinate Judge of Gorakhpur apparently on the same day. The plaint- 
iff in both suits was mahant Udai Bhan Pargas alias Angan Das. 
In one suit the defendant was Anant Das ; and in tbe other Anant 
Das andSundar Das. In both suits the plaintiff claimed a declara- 
tion that he was mahant of a certain math. In the latter suit the 
claim was as follows; — "The plaintiff’s title and the defendants’ 
want of title may be established, and it may be declared that the 
plaintiff is entitled to receive the papers and the box aforesaid. The 
box and the papers detailed below may be awarded to fhe plaintiff,” 
In the earlier part of the plaint the plaintiff stated “but as both the 
defendants deny theplaintiff^ title, he brings this claim against both 
the defendants in respect of a box which contains papers, documents, 
etc., . , . and which Sundar Das the defendant has taken back 
after the institution of this suit without the plaintiff’s knowledge.” 
Both the suits were tried together, and amongst tbe issues framed 
were the following: — "Is the plaintiff chela of Karan Das, and was 
he appointed mahant ? Has the plaintiff a right to sue ? What 
is the custom relating to the mahant ship, and was the plaintiff 

•First Appeal No. 131 of 1911, from a decree of Harbandhan lal. Additional 
Suboidinate Judge of Gorakbput, dated the 26th of January, 1911. 

(1) (1910) I. L.R., 33 All, 61. 
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appointed ma/ia'/ii according to that custom?” The result was 
tliat in the suit in whicli both Anant Das and Sundar Das 
were defendants there was a decree against both declaring the 
plaintiff’s title. From that decree Sundar Das appealed, but Anant 
Das did not. This appeal, however, abated, Sundar Das having 
died, and no steps having been taken within time to bring his 
legal representative on to the record. The decree, therefore, in this 
case, became final. In the other case Anant Das appealed, but 
■when the appeal came on for hearing a preliminary objection was 
raised to the effect that the decree in the first case having become 
final operated as refi judicata in regard to this appeal 

The Hon’ble Dr. Sundar Lai and Munshi Oovind Prasad, for 
the ajDpellant. 

Dr. Satieh Chandra Banerji and Munshi Iswar Bar an, for the 
respondent. 

Richards, C. J. and Banerji, J.— A preliminary objection has 
been taken to the hearing of this appeal on the ground of res judi- 
cata. It is necessary shortly to state the facts in order that it 
may be understood how the question arises. Two suits were 
instituted in the court of the Subordinate Judge of Gorakhpur 
apparently on the same. day. The plaintiff in both the suits was 
mahant Udai Bhan Pargas alias Angan Das. In the present suit 
Anant Das was the only defendant. In the other suit the defend- 
ants were (1) Sundar Das and (2) Anant Das, the appellant in 
this appeal. In both suits the plaintiff clauned a declaration that 
he was the mahant of a certain math. In the suit- in which both 
Sundar Das and Anant Das were defendants the claim was as 
follows : — 

“The plaintiff’s title and the defendants’ want of title may be 
established and it may be declared that the plaintiff is entitled to 
receive the papers and the box aforesaid. -The box and the papers 
detailed below maybe awarded to the plaintiff.” 

In the earlier part of the plaint the plaintiff stated “but as both 
the defendants deny the plaintiff’s title, he brings this claim against 
both the defendants in respect of a box which contains papers, docur 
ments, etc., and which Sundar Das, the defend-, 

ant, has taken back after the institution of this suit without ,the 
plaintiff’s kno-wledge.” . - ■ ' 
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Both the suits, were tried together in the court below and 
amongst the issues' frained were the following : — “Is the plaintiff 
Ghda. of Karan Das and washe appointed mahanfi- Has the plaint- 
iflf a right to sue ? What is the. custom relating to the mahantship, 
and was the plaintiff appointed Ttiahawb according to that custom ? ’’ 
These issues were decided in favour of the plaintiff. The result 
"was that in the suit in which l^th Sundar Das and Anant Das 
were defendants, there was a decree against both the defendants, 
declaring the plaintiff’s title, after the issues to which we have 
referred had been decided. From the decree in that suit Sundar 
Das alone appealed, but Anant Das did not prefer an appeal. The 
appeal of Sundar Das abated by reason of the fact that after his 
death no steps were taken to bring his representatives on the 
record within the time allowed by law. Anant Das, however, did 
appeal in the suit out of which the present appeal arises, which, as 
we have already mentioned, was decided at the same time as the 
other suit, and by one and the same judgement. We must here 
mention that, although, both suits were disposed of by the same 
judgement, separate decrees were drawn up in each case. 

The respondent now by way of a preliminary objection con- 
tends that the appeal of Sundar Das having abated and Anant Das 
not having appealed from the decree in that suit, there is now a 
binding decree against him unappealed from. The appellant 
Anant Das, on the other hand, contends that section 11 of the 
Code of Civil Procedure, which deals with res judicata, does not 
apply to ,the present case, because the two suits were tried together 
and disposed of by one judgement on the same day, and secondly, 
because in any event, in the suit in which both Sundar Das and 
Anant Das were defendants, the real question was the title to the 
particular property mentioned in the plaint in that suit, and that 
therefore the decree which was given in that suit cannot be said to 
operate as res judicata on the question of the title to the property 
in dispute in the suit out of which the present appeal arises. 

Section 11 of the Code is as follows-:— “No court shall try any 
suit or issue in which the matter directly and substantially in issue 
has been directly and substantially in issue in a former suit bet: 
ween the same parties, or between parties under whom they or any 
of them claim, litigating under the same title, in a court competent 
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to try such subsequent suit, or the suit in whi.h .:uch issue has been 
subsequently raised, and has been heard and finally decided by 
such court.” 

In explanation (1) “former suit” is defined as denoting a suit 
which has been decided prior to, the suit in question, whether or 
not it was instituted prior thereto. It cannot for one moment be 
contended that the decree in the suit in which both Sundar Das 
and Anant Das were defendants has not now become final as 
against Anant Das. Beyond all question the issue as to whether 
the plaintiff was or was not the maJiant was decided in that suit 
and we are now called upon to decide the same issue in the present 
appeal. The result might be that if we were now to hear the 
appeal, there would be one binding decree declaring that Udai 
Bhan was the mahant, and another equally binding decree -declar- 
ing -that he was not, both decrees being in suits to which Anant 
Das was a party. It seems to us that it was to prevent anomalies 
of this description (amongst other reasons) that section 11 was 
enacted. No doubt it is somewhat unfortunate in the present case 
that the appellant is unable to have the question decided by this 
Court by reason merely of the fact that he did not appeal against 
the decree in the other suit. This view of the rule of res judicaU 
was tahenin the Full Bench case of Zaharia v. Debiq, (1), a decision 
which is of course binding on us. 

We accordingly dismiss the appeal with costs. 

Appeal dismissed. 


Before Mr. Justice Sir George Knox and Mr. Justice Muliavimad Bafig. 
KUNWAR sen and othbes (Dbpbndants) v . JWALA PRASAD and othbbs 

(Plaintippe).* 

Aet Ko XIX of 1873 {North-Western Provinces and Oudh Land Bevenue Act), 
sections UG, US and Proprietor ’’-Mortgage by muafidar-Sa^e of 

mahal for default in payment of Government revenue— Bights of purchaser 
and mortgagees of the muafi. 

Where certain muafidars, whose rights as such accrued before the year 
1870, and were not shown to have been created by the zamindars of the mahal 
in which the muafi land in question was situate, executed a usufructuary 
mortgage cf such land, and there after the mahal was sold for default in 

■ ^ • Second Appeal No. 152 of 1912 from a decree of H. Dupernex, District 
Judge of Farrukhabad, dated the 14th of December, 1911, reversing a decr^ of 
Gauri-Shankar, Subordinate Judge of Patehgarh, dated the 16th of May, 1911. 

(1) (1310) T. L. R., 33 All, 5,1. 
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payment of Qovetiunent tcvenno, it vras held that tho tights of tho mortgagoos 
wefa not extinguished in favour of the purchaser. 

The facts of this case ■were as follows : — 

The plaiatifFs brought a suit for the recover}^ of money or for 
possession on two mortgages in respect of land belonging to defen- 
dants 1 to 3. The m-i/iai in which tho land in question was situate 
was sold for arrears of revenue on the 24th of December, 1892, and 
purchased by one Jagan Bihari Lai, who again sold all his rights in 
the property to one Tara Chand, who was represented by defendants 
4 to 6. These defendants contested tho suit of tho plaintiffs on 
the ground that they were the exclusive owners of the property 
having derived their title from Jagan Bihari Lai, to whom tho whole 
mahal was sold at auction in default of arrears of revenue, and 
that even if defendants 1 to 3 (mortgagors) and tho plaintiffs bad 
any right as co-sharers, their right was extinguished after tho sale 
of the property, in view of the provisions of section 167 of Act 
XIX of 1873. The first court, relying upon sections 146 and 148 
of Act XIX of 1873, held that the plaintiffs were entitled to a docreo 
for recovery of possession of tho land in dispute. Tho lower 
appellate Court, however, found that tho land in dispute was 
really nankar land and that no exproprietary tenancy had been 
created so far as the occupiers of tho ninkar land wore concerned, 
and held that the plaintiffs’ rights in the land wore in no v/ay 
affected; by the sale of the mahal and gave tho planjtjffo a decree* 
for sale of the mortgaged property. Tho dofendantc appealed. 

The Hon’blo Dr, Tej liakadur Baprv, (with him Vjvry,},] rjyX. 
zari Lai), for the appellants : — 

As the entire proprietary righto in the yiiJe;/e were e*v>; v,e 
mortgage in suit —az ezti.nge'l'-.he'i end '-/yilo 
The land in. dLp^e I-; cericrlh' 
hila lagan hatav.r 
word ‘proprietc 
used in an} 

section all proprietor- ar/. 
revenue for tLe time 
entire mahal having been -e'r 
rights of the mortgagees 
right in dmrrikdng the rJeie:,; 
of section 167 of Aer, XIT of 
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J)r. Salish Chandra liancrji, for tJie respondents, was not 
c-nllorl upon. 

Knox and ^Iuhammad IIafiq, JJ. : — The plaintiffs to the suit 
out of whicli this second appeal has arisen describe themselves as 
mortgagees from cei’lain persons whom they have arrayed as defend- 
ants I't o 3. It appears that the mahal in which the land in dispute 
is situate was sold for arrears of revenue which were due from the 
malud. On the 24th of December, 1892, the mahal was sold at 
a revenue sale and purchased by one Jagan Bihar i Lai. Jagan 
Bihari Lai in turn sold all tlie rights ho had purchased to one 
Tara Chand and defendants 4 to C are the representatives in in- , 
torost of Tara Chand. The mortgagees are now seeking to enforce 
their rights and ask that the mortgage money may be awarded to 
them by sale of the mortgaged property. The suit was defended 
only by defendants 4 to 6. The contention is that as the whole 
of the including the area in dispute, was sold to Jagan 

Bihari Lai, even if defendants 1 to 3 and the plaintiffs had any 
right as co-sharois, that right became extinct under section 167 
of Act XIX of 1873. The land in dispute, they say, though known 
as grove land, is not actually a grove, but has been actually under 
cultivation from a long time prior to the execution of the mort- 
gage set up by the plaintiffs. The Subordinate Judge of Farrukh- 
abad before whom the suit came in the first instance, i^elying 
upon sections 146. and 148 of Act No. XIX of 1873, held that the 
plaintiffs might be granted a decree for’ recovery of possession of 
the land in dispute. In appeal the learned Judge found that the 
land in dispute was really nankar land and no e.xpropnetary 
tenancy had been created so far as the occupiers of the nankar . 
land were concerned. He further held that their rights m the, 
land were in no way affected by the sale of tlie zamindan He 
therefore decreed the suit, against the first three defendants, foi 
recovery of possession of the land in suit by the plaintiffs as . 
usufructuary mortgagees of these defendants’ interests as expro- 
prietary tenants of the land in suit, for Es. 800-0-0. But he dis- 
Lsed the >rest of the suit. Defendants 4 to 6 have appealed to 

this Court and they again contend that as the entire proprietary 
rLtsin the village Nelmampur were sold, the mortgage in suit ^ 

w^ extinguished and could not be enforced. 
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Apparently the confusion into which the Subordinate Judge fell 
arose from the words in which the land in dispute is- described in 
the wajib-ul-arz at the settlement of 1870. There the land is set out 
as being siv, hilu. laguLni halaxir mulliccma wa hilci TnundtiTja 
khewat,' sxnd it has been strongly argued before us that the terms 
used in sections 146 and 148 of Act XIX of 1873 justify the con- 
tention. It is true that in section 146 it is said that in the case 
of every inaJml the entire mahat and all the proprietors jointly 
and severally shall be rosponsiblo to Government for the revenue 
for the time being assessed on the mahal, and that section 148 
provides that any sum not so paid becomes thereupon an arrear of 
revenue and the persons responsible for it become defaulters. We 
are also referred to section 53 of the same Act. The learned counsel 
was asked whether he could produce any precedent in support of his 
contention that persons in a 'mahal who are generally known by 
the term muajidars and are, as in this case, persons who are not 
entered as payers of revenue to the Government for the time being, 
are, in the event of the mahal falling into arrears of payment of 
revenue, responsible for payment under section 146 and their 
rights, if the mahal is brought to sale, extinguished in favour of 
the seller. The rights of the mortgagors in the present case were 
rights which came into existence before the settlement of 1870. 
It is not shown, and it is in the highest degree improbable, that 
they were rights created by the zamindars who were responsible 
for the arrears under which the mahal in wliich the property in 
dispute was situate was brought to sale. In our opinion the word 
‘proprietor’ used in sections 146 and 148 refers only to those 
who in the wajib-ul-arz are set out as being the persons on whom 
the revenue has been at the time of settlement assessed jointly or 
severally. The wajib-ul-arz of 1870 shows no such payment of 
revenue by the mortgagors in the present case. The contention 
raised in this appeal is in our opinion without force, and the view 

taken by the learned Judge is the correct view. It is not for us 

in the present case to say what precise position the mortgagee held 
in the mahal. All that we have to decide is what rights were 
sold in default of arrears of revenue. The. appeal fails, and is 
dismissed with costs.. 
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1913 Jfistico Sir Entry Griffin and Mr. Justice Chamier. 

BIHARI LAL and othehs (Dependants) v. MAKHDUM BAKHSH and 

Pehruary, 12. oteeiib (Pdaintiffs) and ALIM-ULLAH KHAN and others (Dependants)*. 

Evidcncc—Mortgago-Recital of receipt of consideratioti—Bccital admissible as 
against representatives of original mortgagor. 

Ecld Ibftt tbo admission of ilio receipt of consideration contained in a mort- 
gage deed is admissible in evidence against the representatives in interest of 
tbo original mortgagors. Brajeshware Pesliakar v. Budhanuddi (1), Eawal 
Kunwar v. Balchtawar Singh (2) and Abdul Majid v. Mahbub Ali (3) followed. 
Manohar Singh v. Sumiria Kuar (4) not followed, Bishesxvar Dayal v. Harbalis 
Sahay (5), OhurpheJeni y. Burmeshwar DayalDubey {6) ani Bahim Jan Bihi 
V. Imam Jan (7) doubted. 

The facts of this case were as follows 

This was a suit upon a mortgage made by one Najaf Khan in 
favour of an ancestor of the plaintiff in May, 1868. The first 
set of defendants are the heirs of ISTajaf Khan. The second set are 
purchasers after the mortgage of various portions of the mort- 
gaged property. The mortgage purported to have been made in 
consideration of a sum of Rs. 22 due on a prior mortgage of 1887 
and two sums said to have been paid just before and just after the 
execution of the deed. The courts below held that the payment 
of these two sums had not been proved, but that the mortgage 
was good for the sum of Rs. 92 and interest thereon. The 
evidence that the last mentioned sum was due upon a prior 
mortgage consisted of a recital in the deed in suit and the produc- 
tion by heirs of the mortgagor of the earlier deed, which does not 
bear endorsement showing that it had been paid off. 

The court of first instance decreed the claim to the extent men- 
tioned, and this decree was affirmed in appeal by the District 
Judge. The defendants appealed, contending that the recital in 
the mortgage deed of receipt of consideration was not admissible 
as regards them. 

The Hon’ble Munshi Qolcul Prasad (with him Munshi Haribans 
Sakai), for the appellants, submitted that such a recital was no 

• Second Appeal No. 24 of 1912 from a decree of B. J. Dalai, District Judge 
of Jaunpur,' dated the 30tb of November, 1911, confirming a decree of Debi Prasad ' 
Ohaturvedi, Second Additional Munsif of Jaunpur, dated the 5th of September, 

^ ■ (1) (1880) I. L. R., 6 Oalo., 268. (4)’ (1895) I. L. R„ 17 AH., 428. 

(2) (1912) 10 A. L. J., 390. (6) (1907) 6 0. L. J., 659. 

(8) F. A. No. 129 of 1911. (6) (1907) 6 653. 

(7) (1911)17 0.L.J.,!178. 
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evidence against a purchaser of property and should be proved 
against hiiri. He relied on McbnohctT Siugh v . Sumirtco Kuar (1), 
Brajesheware PesJidhar v. Budhctnuddi (2), Ghurph&k't^i v. 
PurmeshwaT Dayal Pvhey (3), Bisheswar Dayal v. Hdrhixns 
Bdhay (4) and Rahim Jan Bihi v. Tmam Jan (5). 

; Mr. 8. A. Raidar, for the respondents, cited Lalah Singh 

V. Ajudhia Praead (6). 

The Hon’hle Munshi Qokul Prasad) replied. 

Griffin and Gsamier, JJ. *. — This was a suit upon a mort- 
gage made by one Najaf Khan in favour of an ancestor of the 
plaintiff in May, 1868. The first set of defendants are the heirs of 
Najaf Khan. The second set are purchasers after the mortgage of 
various portions of the mortgaged property. The mortgage pur- 
ports to have been made in consideration of a sum of Rs. 22 due 
on a prior mortgage of 1867 and two sums said to have been paid 
just before and just after the execution of the deed. The courts 
•> below have held that the payment of these two sums has not been 

^ proved, but that the mortgage holds good for the sum of Rs. 92 

and interest thereon. 

The evidence that the last mentioned sum was due upon 
> a prior mortgage consists of a recital in the deed in suit and 
the production by the heirs of the mortgagor of the earlier deed 

which does not bear any endorsement showing that it had been 
paid off. . V 

In second appeal it is contended that the recital in the deed, is 
not admissible in evidence against the defendants. The. defend- 
ants appellants rely upon the decisions, of this .Court iff . Mdnohar 
Sirgh v. Sumirta Kuar (1) and the decisions of the Calcutta High 
Court in Brajeshware Peshahar v. BudhanuMi (2), GKur- 
phekni v. Purmeshwar Dayal Dubey (3), Biaheswar Ddyal Vi 
Harhans Sahay (4) and Rahim Jan Bihi v. Imam Jan (5): ' . 

The first of the Calcutta cases is no authority for the proposi- 
tion that a recital of the receipt of consideration contained in a 
mortgage is not admissible in evidence against a subsequent trans- 
feree of the property. On the contrary, the Chief Justice, the only 

(4) (1907) 6 0. L. J., 659. _ 

(5) (1911) 17 0. L. J., 173 

(6) 1(1912) 10 A. rr.J.,108. ' ' 
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one of the three Judges -nrho discusses the question at all, sh 
page 278 of the report how the mortgagor’s admission of the r 
of consideration was admissible against a subsequent purcha 
the property. The statement at the foot of page 277 of the n 
that a recital in a deed is not evidence against third persons mi 
read in conjunction with what follows. This seems to have 
overlooked by the learned Judges who decided the case of Jh 
har Singh v. Sv/mirta KudT (1). In the last mentioned cas 
in the case of Bisheswar Dayal v. .Harhans Sahay (2) the 
tion was whether the admission by a mortgagor of the receipt o 
consideration contained in a deed was admissible in evic 
against subsequent auction purchasers of the property. That 
tion does not arise in the present case. There may be, we d 
say that there is, some ground for distinguishing between the 
of an auction purchaser and the case of mortgagee or a purcl 
by private treaty. In the case of Ghurphekni v. Furmesh 
Dayal Dubey (3) all that was held was that an admission of 
receipt of consideration made by a mortgagor was not admisi 
against her step-daughters who, however, did not claim title u 
her. That decision has no bearing upon the present case. In the 
of Rahim Jan Bibi v. Imam Jan (4) it was held that there 
of the receipt of consideration contained in a hibabUewaz was 
admissible against his daughter after his death. If, as seen 
have been the case, the daughter was one of his heirs, we think 
the correctness of the decision is open to doubt, for under sec 
21 of the Evidence Act an admission is relevant and may be pr< 
as against the person who makes it or his representative 
interest. 

In Navial Kitnwar v. Bahhtauoa'r Singh (5) it was held t 
a recital in a mortgage deed that a certain sum was 
to the mortgagee was admissible in evidence against a £ 
sequent purchaser, by private treaty, of the property mortgag 
and in Abdul Majid v. Mahbub Ali (6) it was held that a rec: 
of the receipt of consideration contained in a deed of me 
gage was as much binding upon his heirs as upon the mortgaj 


himself. 

(1) (1895) I. L. B., 17 AU., «8. 

(2) (1907) 6 0. h. J., 559. 

(3) (1907) .6 0. It. 653. 


(4) (1911) 17 0. L. J., 173 
(6) (1913) 10 A. I». J., 390. 
(6) F. A, N0..129 of 1911 
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It seems to us that the decisions in the two last mentioned cases 
are in reality supported by the decision in Brajeshwdrs PeshdkdT 
V. Budhanuddi, and we must hold that the admission of the re- 
ceipt of consideration contained in the mortgage deed now in suit 
is admissible against the defendants appellants, who are repre- 
sentative in interest of the original mortgagor. 

It is not for us in second appeal to consider the value of the 
admission, but we may say that it receives in our opinion strong 
support from the production of the deed of 1867 which bears no 
signs of having been paid off. 

For the above reasons we dismiss the appeal with costs. 

Appeal diemissed. 


Before Mr, Justice Sir Harry Qrifln and Mr. Justice Chamier, 
RAM'OHANDRA akd others (Depbhdakts) v. ALI MUHAMMAD and 
OTHERS (Pduntipps) AiTD KAMARUDDIN BEG (Pbo pob«A dbpjsndant)*. 
Muhammadan law —Ylaqt— Bight of Muhammadans to worship in mosqUes-— 

■ Suit by individual Muhammadans whose right is infringed— ‘Civil Proce- 
dure Code (1908), order J, rule 8. 

Every Muhammadan who has a right to use a mosque for purposes of devo- 
tion is entitled to exercise suoh right without hindtanoa and is oompatont to 
maintain a suit against anyone who interferes with its oxeroiso, but if ho brings 
his suit in his personal capacity and not on behalf of the whole Muhammadan 
community, the decision will be binding only as between the plaintiff and the 
defendant and cannot be taken advantage of by, or bo binding on, the Muham- 
madan community in general, Jawahra v. Akbar Husain (1) and Dasondhay 
V, Muhammad Abu Nasar (2) followed. 

Tee facts of this case are fully set forth in the judgement of the 
Court. 

Pandit Shiam Krishna Dar, for the appellants. 

Maulvi QhvXam Mnjtaba and Munshi Muhammad Ishaq, 
for the respondents. 

Griffin and Chamier, JJ, : — The plaintiffs in this case, who are 
Muhammadans, allege that in the time of the Muhammadan kings a 
mosque and some houses were built in the town of Agra ; that from 
that time the Muhammadans have always worshipped in the 
mosque and the property has a ll along been waqf ; that some time 

* Second Appeal No. 405 of 1912 from a decree of H. W. Lyle, District Judge 
of Agra, dated tbe 6tb of January, 1912, confirming a deotee of Mubammad 
Amanul Haq, Additional Munsif of Agra, dated the 25th of F*bruary, 1911. 

(1) (1884) I. L. R., y All., 178. (2) (1911) I. L. R,, 8S All., 660. 
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plaintiffs and the defendants. In these circumstances we do not 
think ‘it necessary to interfere with the decree. The appeal is 
dismissed with costs. 

Appeal disTYi'issed. 


Before Mr. Justice Sir Harry (Jrijfln and Mr. Justice Chamier. 

HADI BAS AN KHAN (Plaiktipp) v, PATI EAM (Depekdakt.) * 

Act (Local) Ho. II of 1901 (Agra Tenancy Act), section 4, chapter X—" Land 
Eesumption of rent-free grants — Orove-land —Suit for resumption of grove- 
land not maintainable in Bevenue Court. 

Held that gtovo-land not being “land held for agricultural purposes ” within 
the meaning of section 4 (2) of the Agra Tenancy Act, 1901, nor “land ” within 
the moaning of Ohapter X of the Act, no suit will lie in a Bevenue Court for 
resumption of a rent-free grant of grove-land. Shea Mangal v. Sardar Singh 
(1) and Megh Singh v. Nazar Fatma (2) referred to. 

This was a suit under sections 150 and 154 of the Agra Tenan- 
cy Act, 1901, for resumption of a rent-free grant. The plaintiff 
alleged that the grant was made for the performance of a specific 
service in connection with the Holi, which he no longer required. 
The court of first instance (an Assistant Collector of the first class) 
decreed the claim. On appeal, however, this decision was reversed 
by the District Judge, on the ground that the land, being grove- 
land, was not ‘ land held for agricultural purposes’ within the 
meaning of section 4 (2) of the Tenancy Act, and was not ' land ’ 
within the meaning of the word as used in Ohapter X of the Act. 
The suit was accordingly dismissed. Theiplaintiff appealed. 

The Hon’ble Dr. Tej Bahadur Sapru and Matilvi Muhammad 
Rahmatullah, for the appellant. 

Munshi Oovind Prasad^ for the respondent. 

Gbiffin and Chamieb, JJ. : — This was a suit under sections 150 
and 154 of the Tenancy Act for resumption of a rent-free grant. 
The plaintiff alleged that the grant was made for the performance 
of a specific service in connection with the Holi, which he no longer 
required. The Assistant Collector decreed the claim, but on appeal 
his decision was reversed on the ground that the land, being grove- 
land, was not ‘ laud held for agricultural purposes’ within the 

* Second Appeal No. 413 of 1913 from a decree of P. B. Taylor, District 
Judge of Bareilly, dated the 27th of February, 1912, reversing a decree of Abdul 
Hadi Khan, Assistant Oollector, First Class, of Bareilly, dated the 4th of 
September, 1911. 

(1) (1909) 6 A. L, J., 749. (2) Select Decisions of 1911, No. 4. 
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meaning of section 4 (2) of the Tenancy Act, and ■was not ‘ land ’ 
within the meaning of the word as used in Chapter X of the 
Act. 

• In the papers prepared at the settlement of 1836 and 1872 the 
land was recorded as held under a service grant, and during the 
current settlement it is recorded as a rent-free grant, and the 
wajib-ul-arz says that the land shall be held subject to the service 
to he rendered at the Holi. 

The District Judge has not recorded a definite finding that the 
land is held rent-free on account of the service, but on the evidence 
no other conclusion is possible. 

The plot however is a grove, apparently a mango grove, and has 
been recorded as such at all the three settlements. ‘ Land ’ is defined 
in the Tenancy Act as land let or held for agricultural purposes. 
The latest reported opinion of the Board of Eevenue is that a grove 
is not ‘land’ as defined in the Act — see Megh Singh v. Nazar Fatma 
(1), where a previous decision of the Board regarding a guava grove 
was considered and distinguished. In Shea Mangal v. Sardar 
Singh (2) two Judges of this Court doubted whether a grove was 
land within the meaning of the definition contained in the Act 
but the question was not definitely decided and, as far we are aware, 
never has been decided by this Court. 

It is impossible to say whether the plot was a grove when the 
grant now in question was made ; but, assuming that it was not 
then a grove, it has been a grove since 1836, and it must be pre- 
sumed that if the trees were not standing on the land at the time 
of the grant they were subsequently planted with the consent of 
the proprietor. 

In our opinion land held as a grove, whether on payment of 
rent or not, is not land held for agricultural purposes, and we can 
discover no reason for holding that the word ‘ land ' is used in 
Chapter X of the Act otherwise than in the sense indicated by the 
definition. 

In this view it must be held that the suit was not maintainable 
under Chapter X of the Act, nor would it avail the plaintiff if we 
were to treat the suit as one for ejectment of a tenant, for a rent- 
free grantee is not a tenant as defined in the Act, 
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^1) Select DepiBions of 1911, No. i, (2) (1909) 0 A. L. J., 749, 
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I'.Uil Xt npponifj to us that if tiio plaintiff has any remedy it is by 

IJADt Uasak ^ ^ civil court. The appeal is dismissed with costs, 

t<. * Appeal dismissed: 

Pati Ram. 


1913 

Fehruarii, 17. 


liefore Sir Jlcnry Richards, Knight, Ohief Justice, and Ur. Justice Balierji, 
GOHARDHAN SAHI AKDANoinEn (Defekdahts) v. JADUNATH RAI and 
ANOT iina (Pdaiktiffb) and NANHU SAHI and othhrb (Defendants)* 

Act No. Ill oj 1877 (Indian Registration Act), section 17 (n) — Mortgage — Agree- 
ment to relinguish portion of principal and all interest — Acknoioledgement — 
Registration. 

Held tliat tin rtgrooinont oxooutccl by n mortgageo after the date of the mortgage 
wlioroby lie rclinqui.'ilicd n cctlam part of the principal and all interest, past and 
future, on the mortgage in lieu of certain services rendered by the mortgagor to 
the mortgagee was a document which required registration to make it admissible 
in evidence, and it could not bo E.aid to bo an acknowledgement of payment within 
the mc,aning of the exception contained in seotion 17, clause (n), of the Indian 
Registration Act, 1877, 


Tins was a suit for sale upon a mortgage, dated the 21st 
of March, 1900. In answer to the suit pro tanto the defendants 
pleaded that after the mortgage had been executed the mortgagors 
rendered certain services to the mortgagee and that in consideration 
of those services a certain part of the principal and all interest up 
to date and all future interest were relinquished by the mortgagee. 
To prove tliis agreement a certain document was tendered in 
evidence. The document was unstamped and unregistered, ^The 
difficulty as to the stamp was got over by payment of the duty and 
penalty, but the lower appellate Court rejected the document as in- 
admissible for want of registration and decreed the claim in full. 
The defendants appealed to the High Court. 

The Hon’ble Pandit Mod Lai Nehrxo, for the appellants. 

The Hon’ble Dr. Sundar Lai and the Hon’ble Dr, Tej Baha- 
dur Sapru, for the respondents,. 

Biohabds, C. J., and Banebji, J.— This appeal arises out of a 
suit brought to realize the amount of a mortgage,_dated the 21st 
of March, 1900, by the sale of the mortgaged property. The 
defendants pleaded that after the mortgage had been executed the 
mortgagors rendered certain services to the mortgagee, and that 


* Second Appeal No. 480 of 1912 from a deoeree of P. D. Simpson, District 
Judge of Gorakhpur, dated the 16th of January, 1912, confirming a decree of 
Jagat Narain, Subordinate Judge of Gorakhpur, dated the 13tb of November, 
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nconsideration of those services a certain part of the principal and 
dl interest up to date and all future interest were relinquished by 
)he mortgagee. To prove this agreement a certain document was 
rendered in evidence. The document was unstamped and un- 
registered. The difficulty of stamp has been got over by the 
payment of duty and penalty, but the question of registration 
remains. 

The court below held that the document required registration 
ind therefore was inadmissible in evidence. Section 17 of Act No. 
[II of 1877 (which was the Registration Act in force at the time of 
the execution of the document in question), provides that certain 
documents must be registered. A later section provides that docu- 
ments which require to be registered cannot be admitted in 
eviden 9 e unless they are registered. Amongst the documents 
requiring registration are all documents of a non-testamentary 
nature which purport or operate to create, declare, assign, limit or 
extinguish, whether in present or in future, any right, title or inter- 
est of a certain value to or in immovable property. There 
can be no doubt that prior to the execution of the document in 
question the mortgagee had a right to realize from the pro- 
perty mortgaged, all principal, together with all interest then 
accrued or- that might thereafter accrue due on foot of the 
mortgage. 

It is argued that the document in question comes within the 
exception mentioned in clause (n) to section 17. That clause 
exempts from the necessity of registration any endorsement on a 
mortgage deed acknowledging payment of the whole or any part 
of the mortgage money and also any other receipt for payment of 
money due under a mortgage when the receipt does not purport 
to extingviish the mortgage. In our opinion the document in 
question cannot be said to come within the exceptions mentioned 
in clause (n). The document is clearly an agreement to forego in 
part the -plaintiffs’ rights as against the mortgaged property in 
consideration of services rendered. It cannot in any sense be said 
to be a receipt for the payment of money not extinguishing the 
mortgage in whole or in part. It clearly does extinguish the 

mortgage to the^extent of a considerable portion of the principal 

and the whole of the interest. 
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Under these circumstances we think that the decision of the court 
below was correct. We accordingly dismiss the appeal with costs. 

Appeal dismissed. 

Before Mr. Justice Tudball and Mr. Justice MuJiammad Bafig^. 

BAM OHANDEA NAIK EALIA (Deobee-holdbe) v . ABDUL TTATTtm 

AND OIHBBB ( JtJDaEMENT-DEBTOES)* 

Civil Procedure Code (1908), order X.XI, rule 16 — ExectiUon of decree — Decree 
for money and costs of suit — Transfer of the decree as to costs merely. 

Held that a decree for payment of a sum of money and for costs of the suit 
is one and indivisible and the decree-holder cannot transfer the decree so far 
merely as it may be a decree for costs, retaining the right to execute the decree 
for the main sum a-warded. 


The facts of this case were as follows : — 

One Musammat Najm-un-nissa obtained a decree for dower and 
for costs against the heirs of her late husband Maulvi Farzand Ali. 
The heirs of Farzand Ali appealed to the High Court and the decree 
of the first court was affirmed. The appellants were made liable to 
pay the costs of Musammat Najm-un-nissa incurred in the High 
Court. ~ Najm-un-nissa transferred the decree for costs of both the 
courts to the present appellant Earn Chandra Naik Kalia. The 
latter put in an application for execution of the portion of the decree 
transferred to him. The lower court held that the transfer in 
favour of Earn Chandra Naik- Kalia was valid, but that he was not 
entitled to put the decree into execution, because, under order XXI, 
rule 16, the transferee became a joint decree-holder with Musammat 
Najm-un-nissa and as such he could not take out execution in respect 
of his share of the decree. The application was accordingly dis- 
missed. The deciee-holder appealed to the High Court. 

Babu Sital Prasad Ghosh (with him Babu J ogindro Nalh Ghau- 
dhri), for the appellant, contended that the court below was wrong 
in law in bolding that the appellant was a joint decree-holder with 
Musammat Najm-un-nissa. The decree was notan indivisible decree 
but the two portions could be separated. Najm-un-nissa could have 
taken out execution of the decree for costs only and there was no bar 
to her transferee doing the same. The decree for costs had been 
passed personally against the heirs of Farzand Ali and Najm-un- 
nissa could have asked for the execution of that decree by arrest of 

*Pirst Appeal No. 239 of 1912 from a decree iof W. B. G. Moir, District 
lludge of Mirzapur, dated the 16th of April, 1912, 
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those persons while in respect of her decree for dower the assets 
of FarzandAliinthehands of his heirs were liable. If, therefore, 
Najm-un-nissa could have taken out execution separately for the two 
portions of the decree in her favour, her transferee, who obtained 
no interest in the portion of the decree relating to dower could, 
without any legal bar, have certainly done so. 

Mr. Nihal Ghand, for the respondents, submitted that order 
XXI, rule 16, contemplated that the whole decree or the whole of 
the interest of the joint decree-holder could be transferred. But if 
it was held that a portion of a decree or a portion of the interest 
of a joint decree-holder could be legally transferred, even then, when 
execution was taken out, it could be so done in respect of the whole 
decree only and not of a portion. In the present case the decree was 
for a sum of money and it could not be split up in such a way that 
a portion could be executed at one time and another portion at a 
different time. 

Babu Sital Prasad Qhosh, in reply, argued that “a, decree ” in 
order XXI, rule 16, meant the decree that was transferred, which 
might be the whole or a part of it. By virtue of the transfer Ram 
Chandra Naik Elalia did not become a joint decree-holder. Fora 
joint decree-holder meant the holder of a decree who had an 
interest in every bit of that decree. In the present case the appel- 
lant had no interest at all in the decree for dower. The decree in 
which he had an interest he had executed in full, so that there was 
no question of the decree being executed piecemeal. The principle 
upon which one joint decree-holder was not allowed to execute his 
share only of the decree was that the court had to safeguard the 
interest of the other decree-holders. In this case the interest of 
no one had to be safeguarded. What the transferee could execute 
he did and the matter ended there. 

Tudball and Muhammad Rapiq, JJ. :-This appeal arises 
out of the following circumstances Musammat Najm-un- 
nissa, the widow of one Maulvi Farzand Ali, brought a suit 
against the other heirs of her deceased husband to recover a 
sum of Rs. 97,500 due to her as dowk. She also asked for 
the costs of her suit. The District Judge decreed the claim: 
m her favour. The judgement ends as follows I, there- 
fore, decree the claim in full with costs and future interest 
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borro\7 to add to family property. The mortgagee had 
DAur Sjkou prove that tlie debt incurred was for family necessity and if the 
KuyoA^ifLAL. time-barred, it could not be enforced againstthe family. 

Revival of a debt was not a family necessity and it was not permis- 
sible for a father or manager to revive such debts. There was a 
difference between reviving a debt and acknowledging a debt; 
Oopal Narain Mozoomdar v. Muddomutty QupUe, (1), Ghinnaya 
Nayudu v. Ourunatham Ghetti (2) and Dinhar v. Appaji (3), 
The lower court had relied on Narayanasami GheUi v. 8ami- 
das Mudali (4), but an obligation to pay the debt did not help 
the plaintiff; he had to show that the debt was one which could be 
enforced. 

The Hon’ble Dr. Simdar Lai, (Pandit Rama Kant Malaviya 
with him), for the respondents : — 

The question is was the transaction to the advantage of the 
family. Money was advanced at an exceptionally low rate of 
interest. He could not get such easy terms if he had not revived 
the time-barred debt. The revival of the debt was therefore a 
family necessity. The debt was one which was enforceable 
against the father. It was an antecedent debt and as such 
the question of legal necessity does not arise, A son’s liability 
to pay his father’s debt is a pious obligation and is independent 
of the rule of limitation. The principle on which he has been 
made liable is entirely different — the idea being that he would 
suffer for the debts elsewhere if he did not discharge them in 
this world. 

Richards, C. J,, and BanERJI, J. : — This appeal arises out of a 
suit brought on foot of a mortgage, dated the 9th of February, 1891. 
The mortgage was admittedly made by the father of a joint Hindu 
family. The consideration for the mortgage was a sum of Rs. 5,000 
alleged to be due on account at the date of the mortgage, a sum of 
Es. 6,500 representing interest calculated in advance, and Rs. 22,000 
cash advanced to enable the mortgagor to purchase certain im- 
movable property. The principal amount was made repayable by 
instalments extending over sixteen years. The court below has 

given a decree for Rs. 27,926-1-0. 

(1) (1871) 11 B. L. R., 21, (3) (1894) I. L. R., 20 Bom., 156. 

(2) (1882) I. L. R., 5 Mad,, 169; (1) (1883) 1, L, B,, 6 Mad., 293, 
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The question which has been urged before us in the present 
appeal is that the sum of Rs. 5,000, assuming it ever to have been a 
debt at all, was at the time of the execution of the mortgage lime- 
barred, and that, therefore, it was not permissible for the mortga- 
gor, as the father and manager of the joint Hindu family, to revive 
a time-barred debt and to create a mortgage for such time-barred 
debt on the family property. A ground was no doubt taken in the 
memorandum of appeal that on the evidence the court should not 
have held that there was any debt at all. In our opinion we ought 
to have no hesitation in accepting the finding of the court below 
that the debt was an honest debt, but that it was time-barred at the 
time of the execution of the mortgage. 

The case resolves itself then into a question of law, namely, 
whether or not the father of a joint EQndu family can legall)’^ revive 
a time-barred debt and bind the family property to secure its 
repayment. Having regard to the decision of the majority of the 
Full Bench in the case of Gluindra Deo Singh v. Mala Prasad (1) 
it seems to us that we must find the existence of family necessity 
before we can hold the family property bound. It is very difficult 
to say that there would ever be any necessity for the father or 
manager of the famil}^ to revive a time-barred debt. Primd facie 
and looked at from a wordly point of view it is very much against 
the interest of the family to revive such a debt. The very question 
was decided by a Bench of this Court m the case of Indar Singh 
v. Sarju Singh (2). It has been contended before us that we 
ought to hold, under the circumstances of the present case, that it 
was in the interest of the family that the time-barred debt should- 
be revived. It is urged that the money was advanced upon very 
easy terms, and that, therefore, we should hold that the money 
could not have been obtained except on the condition of reviving 
the debt. In our opinion there is no sufficient evidence on the re- 
cord to show that it was for the benefit of the family that the time- 
barred debt of Bs. 5,000 should be revived. 

It has also been contended that the father, even if he could not 
bind his sons, could bind himself, and that, therefore, the payments 
which he made should .be considered as payments made in respect 
of his interest in the property. We do not consider -that this 

|1) .(1909), I. L. R. 31 AU., 176. (2) (1911) 8 A. L. J„ 1099, 


1018 

DiXiP ,Binqh 

" V. 

Kusuak Lju,. 


210 


/ 


'I 

I 


TSS IIWIAN LAW REPOETSf [VOL. Tcxx y, 


1913 


Vitir Stxaa 

V. 

Kukdan Las. 


argumout is sound. In our opinion the payments which were 
made must bo attributed to payments made upon foot of the mort- 
gage to the extent for which it was a good and valid mortgage^ 
that is to say, to the extent of the family necessity proved. There 
is nothing to show that the payments were made by the father out 
of separate funds. 


Under these circumstances we would have been quite prepared 
to have excluded the sum of Rs. 6,000 from the mortgage and 
dealt with the mortgage as if it had been made for an advance of 
Rs. 22,000 and no more. If we did this, however, we certainly 
should give the mortgagee interest upon Rs. 22,000, or so much 
thereof as for the time being remained unpaid, at a reasonable rate. 
We think under the circumstances that nine per cent, per annum 
would not be an excessive rate of interest. In the mortgage deed 
itself it was agreed that interest at that rate should be paid on over- 
due instalments. We find, however, that if we were to treat the 
mortgage as a mortgage for Rs, 22,000 only and calculated interest 
at the rate of nine per cent, (allowing the mortgagors credit for any 
sums where the instalments which were paid were more than suffi- 
cient to keep down interest) the amount due on such calculation 
would admittedly exceed the amount of the decree of the court 
below. Under these circumstances we see no reason whatever for 
interfering with the decree of the court below, and we accordingly 
dismiss the appeal with costs. The decree will carry future 
interest at the rate of six per cent, per annum from the date of the 
decree of the court below. To this extent we allow the respond- 
ent’s objection. We extend the time for payment for six months 
from this date. 


A’pfedl dismissed. 
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SKINNER (Pla,iktipp) v. NAUNIHAL SING-H and another (Dependants) 

AND 10 OTHER APPEALS, 11 APPEALS CONSOLIDATED. 


[On appeal from the High Court of Judicature at Allahabad.] 
Will—Gmstructim of will-^Bule of justice, eg_uUy and good conscience --Devise 
to eldest son and his lawful male children according to law of inheritance- 
mortgages made by testator as full oioner and mortgages made by son loith an 
estate for life only— Rights of mortgagees— Alternative case set up on appeal 


—Costs. 

T, S'., a domiciled resident of the North-Western Provinces of India, died on 
the 9th of November, 1864, leaving a will, dated the 22nd of October, 1864, [and 
therefore before the Indian Succession Act (X of 1865) came into force] whereby 
he made provision that certain villages, houses and other property should at 
my demise descend to my eldest son T, B. S. and to his lawful male children 
according to the law of inheritance, and in the event of my eldest son T. B. S. 
dying without lawful male children, to my female children, or in the event of 
their death to the female children born in wedlock of my sons in succession.” 
The testator had in 1863 mortgaged his property to the extent of Rs. 50,000 with 
interest, and his son T. B-, S., after he succeeded to the property, further mort- 
gaged it in 1867, 1869 and 1872, and in execution of decrees obtained against 
him on those mortgages the property was sold and his interest therein was ac- 
quired by the various auction purchasers. T. B. 8. died in 1900 without lawful 
male children and was succeeded by the second son of the testator, the present 
appellant, who in 1905 and 1906 brought the present suits for ejectment against 
- the auction purchasers, in which ha prayed for decrees for " full proprietary 
possession ” and the suits were dealt with on that footing in the Courts in India, 
the High Court, however, only dismissing the suits because there was no specific 
claim for redemption. On his appeal part of the appellant’s case was that the 
High Court, instead of dismissing the suits, should have made decrees for posses- 
sion conditional upon payment of the debts binding on the estate of the 
testator ; and during the hearing it was conceded by counsel that on the 
construction of the will the appellant was only a life-tenant of the property. 

Held that the regulation of the succession under the will was to be deter- 
mined by the rule of ” justice, equity and good conscience;” that the bequest 
was to be read in its entirety and together, and that so read there was in it no 
intention that his son T. B. S. should have an absolute ownership ; the testator 
intended to regulate the succession after the death of T. B. 8. and settle the 
mode of the subsequent enjoyment of the property, and such detailed regulations 
were only natural, necessary and entirely in place if T. B. 8. was intended to. be 
merely a tenant for life,' ' 

Held, therefore, that the rights under mortgages granted by T. B. 8. ceased 
at his death, and that the appellant, as the next male heir, was entitled to the 
enjoyment of the estate for life free from any rights so acquired. The case, 
owever, was very different with regard to the rights acquired under mortgages 

Present , Lord Shaw, Lord Moulton, Sir John Edge, and Mr. Ameer Ali. 
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granted by the testator himself. Even if T. B. S. renewed such mortgages, the 
right of the mortgagees would not be prejudiced thereby, the renewal of a mort- 
gage by a person with a limited interest in the estate not operating as a dis- 
charge of debts effectually secured upon the radical right. The appellant 
accordingly was not entitled to possession until full satisfaction had been made 
of the rights of all mortgagees and their successors under mortgages granted 
by the testator. The appeals were allowed and the suits remitted to the High 
Court on that footing. 

The alternative case set up by the appellant on appeal was only permitted by 
their Lordships to be the ground of judgement, because it seemed possible in that 
way to construct the material for a just decision of the true rights of the parties 
concerned, which would be best for the interests of all, and prevent further liti- 
gation. 

Eleven consolidated appeals 95 and 9Y to 106 of 1911 from 
indgements and decree’s (2nd March 1909) of the High Court of 
Judicature at Allahabad, which reversed judgements and decrees 
(26th March 1907) of the Subordinate Judge of Meerut. 

The suits which gave rise to these appeals were brought to 
recover possession with mesne profits of .certain villages in the 
district of Bulandshahr in the United Provinces, most of which 
were granted by the Government of India as a reward for good 
service to one Thomas Skinner, and all of which formed part 
of liis estate on his death. 

He died in November, 1864, leaving a will, dated the 22nd Oc- 
tober, 1864, by which, together with other property, all the above- 
mentioned villages were bequeathed “ to my eldest son Thora.os 
Brown Skinner and to his lawful male children according to the 
law of inheritance,” and “ in the event of my eldest son Thomas 
Brown Skinner d 3 dng without lawful male children the above- 
mentioned property shall descend to my ne.vt male heir.” 

The material clauses of the will are set out in full in the judge- 
ment of their Lordships of the Judicial Committee. 

Thomas Brown Skinner died on the 3rd of July, 1900, without 
lawful male children, and was succeeded by the appellant Richard 
Ross Skinner, the second son of the testator. 

Thomas Skinner (the testator) had on the 1st of September, 
1863, mortgaged the villages in dispute to the firm of Seth Lakhmi 
Chand and Seth Qovind Das as security for a loan of Rs. 50,000, 
with interest at the rate of one rupee per cent, per mensem. The 
mortgagor undertook to pay off the amount of the loan wth 
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interest at the end of December, 1863, and stipulated that if he failed 
to do so, he would put the mortgagees in possession in order that 
they might be able to realize the amount due on the mortgage 
themselves. He died, however, without having redeemed the 
mortgage. 

On the death of Thomas Skinner the Court of Wards took 
possession of his'estate, and in 1867 made over possession of it to 
Thomas Brown Skinner, who was entered in the revenue registers 
as the proprietor of the villages. Thomas Brown Skinner put the 
Seths in possession of the mortgaged property under the deed of 
1863, on which, on the 10th of November, 1867, there was due the 
sum of Rs. 43,294, and under a mortgage of that date he borrowed a 
further sum from them on the security of the same villages. -Sub- 
sequently he took other loans on the same security from the same 
mortgagees under deeds of the 9th of October, 1869, and the 7th 
February, 1872. Part of the latter sums borrowed were to dis- 
charge debts of his father. 

The property in dispute was sold in execution of decrees 
obtained against Thomas Brown Skinner, his equity of redemption 
being sold on the 20th of December, 1872, in the following villages 
under a decree obtained by Durga Prasad and Sri Ram, dated the 
28th of August, 1871: Hirdey pur, purchased by Durga Prasad; 
Neknampur, Saonli, Raja Rampur, Dolai Rajpur, and Kishanpur, 
purchased by Seth Lachman Das and under the same decree his 
equity of redemption was, on the 20th of February, 1873, sold in 
Gangapur, Mathrapur and Mandpa?, and purchased by Lai Singh 
and Kishan Singh. 

Under a decree obtained by Gorakh Ram 'and Gauri Dat, dated 
the 19th of September, 1871, the equity of redemption of Thomas 
Brown Skinner was sold in Gangola on the 20th of September, 
1872, and in Salehpur on the 20th of December, 1872, both pur- 
chased by Seth Lachman Das. 

In execution of a decree of Jauhari Mai and Ram Prasad, and 
of the decree of Gorakh Ram and Gauri Dat his equity of redemp- 
tion was on the 20th of December, 1872, sold in the villages of 
Sunperha, purchased by Seth Lachman Das, and Ainchar (two lots 
of 15 biswas and Bbiswas) purchased by the decree-holders ; and in 
execution of a decree of Waris Ali and Pitambar, the decree of 
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in 1863 ; that all the defendants were in possession as the repre- 
sentatwes of the original auction purchasers, who had acquired 
merely the equity of redemption of the Thomas Brown Skinner, 
and were not entitled to be reimbursed 5 and that no question of 
adverse possession arose. In the result he gave decrees for posses- 
sion to the plaintiff with mesne profits. 

Appeals by the defendants were preferred and the High Court 
{Sir John Stanley, 0. J. and Banerji, J.) reversed the decisions 
of the Subordinate Judge and dismissed the suits. 

In appeal 95 the High Court took the findings of the Subordi- 
nate Judge on the questions involved in the will and as to the 
nature of the estate taken by Thomas Brown Skinner to be correct, 
but allowed the appeal on the ground that the mortgage of 1863 
entitled the mortgagees to retain possession of the property as 
security for the amount due upon it, and therefore, without 
'Redeeming it, the plaintiff was not entitled to dispossess the mort- 
gagees or their representatives. As no specific claim for redemption 
had been advanced, the High Court refused to direct an account of 
the rents and profits and dismissed the suits. 

The material portion of the judgement was as follows : — 

“It ■was contended on telialf of the defendants in the Court below|that the 
plaintifi is not entitled to recover possession o£ the property in suit \mless ho 
first redeem the mortgage made in favour of the Seths on the Ist of September, 
1863. This contention was overruled by the learned Subordinate Judge on the 
ground that the aforesaid mortgage was only a simple hypothecation' and did not 
give to the mortgagees the right to obtain possession, * or prevent the rightful 
■ o'vvner from getting possession of the property as owner without immediately 
discharging that mortgage debt. ’ In this view the learned Subordinate Judge 
was in our opinion in error. As we have pointed out above, the mortgage of 
1863 provided that in default of payment of principal and interest according to 
the stipulation contained in the mortgage-deed, the mortgagor would put the 
mortgagees into possession of the mortgaged property. Although the mortgagees 
did not take possession at the time, there can be no doubt that when the sub- 
sequent mortgage of the 10th of November, 1867, was executed possession was 
surrendered to the mortgagees in accordance with the stipulation contained in 
the earlier document. The mortgagees or their representatives are admittedly in 
possession of the mortgaged property, and their possession must be treated, we 
think, as referable to the stipulation contained in the mortgage of 1863, ‘which 
gave them a right to possession. The mortgage of 1867 did not supersede 
and extinguish in toto the mortgage of 1863, On the contrary, that mortgage 
must be regarded, we think, as a subsisting mortgage and as such entitling the 
mortgagees to retain possession as against any person claiming title through 
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Ow otiginal mortgagor ns Eocurity for tbo amount due upon that mortgage. In 
thin view, until tho mortgage of 1803 has been redeemed, the plaintiff is in no 
c\ont, whatever bo his title, entitled to dispossess tho mortgagees or their repre- 
sentalivos. Whother Kunwar Naunihal Singh is tho person solelj^ entitled to 
remain in possession, or whether tho Seths are also so entitled, there can be no 
doubt that one of them has tho right to remain in possession so long as the mort* 
gago of 1803 is subsisting. 

" Therefore until tho plaintiff redeems tho said mortgage, ho is not entitled 
to obtain poBSOssion of tbo property in question. In this suit there is no olaim 
for rodomplion. Had such a claim boon put forward, it would have been 
necessary to take an account of tho rents and profits for the purpose of deter- 
mining whother any and what amount is duo upon tho said mortgage,. But, as we 
liavo said above, no such claim was.advancod, and wo do not think tho plaintifi is 
entitled in this suit to ask that an account bo taken from the defendants and a 
dcorcQ Iw made for redemption. (Sec Murugasor Marimuttu v. De Soysa (1)." 

Apjical 95 of 1911 related to the villages of A^eknampur, Saleh- 
pur, Suuperha, Gangola and Gliori Bachera purchased by Seth 
Lachman Das, 

tj 

Appeals 98 (relating to the village of Hirdeypur, purchased by 
Durga Prasad and Sri Ram in execution of their own decree), 
99 (relating to tho village of Kishanpur purchased by Seth Lach- 
raan Das in execution of Durga Prasad's decree and sold by him to 
the present respondents), 100 (relating to the village of Saonli), 
101) relating to the village of Dolai Rajpur), 102 (relating to the 
village of Raja Rampur), 103 (relating to the village of Mandpa), 
105 (relating to the village of Mathrapur), and 106 (relating to 
the village of Gangapur) were held to be governed by the same 
considerations as appeal 95, and they were also allowed and the 
plaintiff’s suits dismissed. 

In appeals 97 (relating to a 15 biswa share in the village of 
Ainchar), and 104 (relating to a 5 biswa share in the village of 
Ainchar) the defendants were held by the High Court entitled to 
retain possession until the mortgage redeemed by them had been 
discharged, notwithstanding their right to possession was referable 
to the purchase at auction sale of the right, title and interest of 
Thomas Brown Skinner, the tenant for life. In those also, there- 
fore, the plaintiff’s suits were dismissed. 

On these appeals — 

De Gruyther, K. G. and G. G. O’ Gorman, for the appellants, 
relied on the judgement of the Subordinate Judge on all matters 

(1) (1891) L. E.., A, 0., 69, 
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If the construcfcion of the will in the case of Skinner y. Durgob 
Frasad (1) followed by the Subordinate Judge is held to be the 
correct one^ namely, that Thomas Brown Skinner took only an estate 
for life, then on the same construction the appellant has only a life 
estate also. The High Court, it was submitted, had put a reason- 
able construction on the will. There was no offer made in the 
pleadings or in the lower courts to pay off the amounts due on the 
mortgages. The mortgage of 1863 did not become discharged or 
extinguished on the execution of the mortgages subsequently made 
by Thomas Brown Skinner : the intention was not to do that : 
Qokal Dobs Oopal Das v. Puranmal Prem Sukh Das (2) was 
referred to. The appellant had no. right or title to any of the 
lands in dispute in these appeals, as on the right construction 
of the will — that Thomas Brown Skinner had an absolute estate 
— the appellant had no interest under it, Thomas Brown Skin- 
ner was always treated by the appellant, and by every one as 
being in possession as absolute owner. At any rate, if the appel- 
lant is held entitled to succeed in these suits, it should be subject 
to his paying off the mortgages due on the property in suit. Ke- 
ference was made to Mwrubgaser MarimuUu v. De Soysa (3), 
a somewhat similar case to the present. If the cases are sent back 
the Nawab of Rampur should be joined as a party. 

W. A, Raikes for the respondents in appeal 101 contended that 
the appellant had not proved his title under the will, so as to 
enable him to maintain the suit. After the sale of the 20th of De- 
cember, 1872, Seth Lachman Das and after him the respondent 
became absolute owners of the property. On the proper cons- 
truction of the will Thomas Brown Skinner became absolute owner 
of the property, and could in any case bind it as against the rever- 
sioners. The suit, moreover, was barred by limitation. This 
respondent was a mortgagee of Thomas Skinner, and under a 
usufructuary mortgage he had been in possession for more than 
60 years, and his possession had been adverse from 1832. He 
purchased the equity of redemption of the village of Dolai Rajpur, 
the subject of this appeal. Reference was made to Matadin 
Kasodhan v. Kazim Husain (4), The clauses of the will should 

(1) (1904) I. L. K, 31 All., 239. (3) (1891) L. R., A. 0., G9 (76). 

(2) (1884) I. L. R., 10 Calc., 1035 : (4) (1891) I. L. B., 13 All., 432. 

L. R., 11 I. A., 126. 
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be read subject to any claim of adverse possession. In any case 
the appellant could not succeed during the existence of the mort- 
gage of 1863. 

B. JDihhe for the respondents in appeals 97, 103, 104 and 106 
contended with respect to 97 and 104 that the appellant had not 
proved his title; that he had never offered to redeem the property ; 
and that in any case he was liable to discharge the incumbrances 
created by Thomas Skinner and Thomas Brown Skinner before 
recovering the villages in suit ; and, as to all the appeals, that the 
High Court was right, 

J. M. Parikh and J. R. Roy for the respondents in a23peals 98 
and 105 contended that on the proper construction of the will 
Thomas Brown Skinner took ah absolute estate in the jjroperty in 
suit; and that the ajjpellant was not in anj^ event entitled to re- 
cover jjossession of the property until lie redeemed the mortgage 
of 1863. 

Be Gruytker, K. C.,in rc]3ly, distinguished the case of 
gaser Marimuttu y. D^i Soysa (1) cited by Sir Earle Rich' irds, 
K. 0. If their Lordships were of opinion on the construction of 
the will that Thomas Brown Skinner took only a life estate under 
it, he Would concede that the appellant took under the will no 
greater interest than that, and would ask to be allowed to redeem 
the incumbrances created by Thomas Skinner the testator: Refer- 
ence was made to the Civil Procedure Code, 1882 (Ameer Ali 
and Woodroffe), page 683, where all the cases are collected relat- 
ing to granting relief. 

1913, March Uh : — The judgement of their Lordshijjs was deli- 
vered by Lord Shaw : — 

These are consolidated appeals from eleven judgements and 
decrees of the High Court of Judicature for the North-Western 
Provinces, Allahabad. The suits Avere for ejectment and Avere 
brought by the present appellant, Richard Ross Skinner. The 
Subordinate Judge of Meerut passed ejectment decrees and the 
appellant was granted absolute pro^Drietary possession, Avith 
mesne profits, of certain villages situated in the district of Buland- 
shahr in the United Provinces, These judgements and decrees 
of the Subordinate Judge were reversed by the High Court. 

(1) (1891) L. E., A. a. 69, 
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In the proceedings before the Subordinate Judge many issues 
^yerc taken and questions investigated and discussed. 

With the exception of those to be hereafter referred to, it is 
■unnecessary to enter upon tliese questions, Por, as the result of 
the discussion before the Board, the appellant made a concession, 
which was (whatever may liave been the nature of the other 
discussions before the Courts below) no part of his original plead- 
ings or case. In the plaint be prayed “ that a decree for full pro- 
prietary possession of the entire villages ... be granted 
to the plaintiff.” He further prayed for mesne profits and for costa 
of tile suit, witli interest upon tliese mesne profits up to the date of 
realization. It is true that the plaint also concluded “ that any fur- 
ther relief which may be considered desirable and necessary be 
granted to the plaintiff,'’ hut, in their Lordships’ opinion, this 
conclusion was treated by the plaintiff himself throughout the pro- 
ceedings aslmerely ancillary to or consequential upon the radical 
demand he made for “full proprietary possession.” The case in 
the Courts of India was ' throughout conducted upon the footing 
that he was entitled to this proprietary possession in a full and 
unconditional sense, that is to say, that any mortgages or duly 
constituted burdens granted even by Thomas Skinner over the 
properties were to be treated as wholly unavailing against him. 
Under the decree obtained no such rights were recognized. His 
position, in short, was that the whole of these burdens and 
mortgages might be ignored. 

When, however, the case for the appellant to this Board was 
drawn, an alternative view was submitted, which is contained in the 
seventh reason. That reason was in this form : — “ In any event 
the High Court of Judicature, Allahabad, should not have dismiss- 
ed the suits, but should have passed decrees for possession condi- 
tional upon the payment of the debts binding on the estate of 
Thomas Skinner.” 

Their Lordships are of opinion that this case was never either 
openly or fully set up by the appellant before the Indian Courts, 
and that great embarrassment to the learned Judges therein, and 
great delay and loss, have ensued to the respondents by reason of 
the appellant’s action in this regard. The Board has experienced 
considerable difficulty in permitting the alternative to be the ground 
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1013 and lie also himself borrowed further sums in that year, in 1869 and 
Shinnkr and granted mortgages over the jiroperties therefor. In 

^ACNiHAr Lachman Das purchased at a sale, in execution of decrees ,] 

Singh. obtained against Thomas Brown Skinner, the right under the I 

mortgages both of the father, Thomas Skinner, in 1863, and of the 
son, Thomas Brown Skinner, in 1869 and 1872. Other transac- 
tions and some transmissions took place with regard to the villages, 
but these need not be entered upon. From this main sketch it is to 
be observed generally that Thomas Brown Skinner had in point of 
fact acted, as all parties to the transactions appear to have acted, 

, on the footing that he was the owner of the father Thomas Skin- 
ner’s estate in the villages, and was the absolute owner. If this 
was the true view, all questions in the case are at an end, and .the 
suit for possession must entirely fail. How does this question 
stand ? 

Tliis depends upon the construction to be given to two clauses \ 
of destination occurring in Thomas Skinner’s will of 1864. They 
are in these terms : — 

“ (4) That my private zamindari presented^ to me by Gov- ^ 
eminent as a reward for services rendered during 
the rebellion of 1857, as well as all villages, houses 
and other property added by me from time to time to 
the original grant may, at my demise, descend to * 
my eldest son, Thomas Brown Skinner, and to his 
lawful male children according to the law of 
inheritance. 

“ (5) In the event of my eldest son, Thomas Brown Skinner, 
dying without lawful male children, the abovemen- 
tioned private zamindari, &c., shall descend to my 
next male heir, and should all my sons die without 
lawful male children, the zamindari, &c., shall 
descend to my female children, or, in the event of 
their death, to the female children born in wedlock ' 
of my sons in succession.’ ^ 

It is strenuously contended that under this destination Thomas 
Brown Skinner (who, it may be mentioned, was an illegitimate child, 
and who was, at the date of his father’s death, about fourteen years 
of age) took an absolute estate as contradistinguished from an estate 
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for his life, lieference is made to the Succession. Act, section 84, 
■which provides that "where property is bequeathed to a person, 
and words are added which describe a class of persons, but do not 
denote them as direct objects of a distinct and independent gift, such 
person is entitled to the whole interest of the testator therein, 
unless a contraiy intention apj^ears by the will ; " and one of the 
illustrations in the section is specially founded upon, namely, " to 
A. and the heirs male of his body.” The Act was passed in the year 
1865. By section 331 of the Act it is enacted that " the provisions 
of this Act shall not applj’’ . . .to any will made or any intestacy 

occurring before the first day of January, 1866.” But, as stated, 
Thomas Skinner the testator died in 1864. It is contended, 
however, that although this may be so, yet, according to the law of 
India', prior to the enactment of that Act, a destination to “ Thomas 
Brown Skinner and to his lawful male children according to the 
law of inheritance ” was, in point of fact, an effective form of con- 
veyance of no less than absolute ownership. 

In determining this question it is the opinion of their Lordships 
that the destination must be read in its entirety and together. 
Following the words quoted there occur these : — “ In the event of 
my eldest son, Thomas Brown Skinner, dying without lawful male 
children, the abovementioned private zamindari, &c., shall descend 
to my next male heir.” The argument of Richard Ross Skinner, 
who, in point of fact, was the next male heir, is that his brother, 
Thomas Brown Skinner, had only the interest of a tenant for life. 
On reading still further on in the destination it is found that the 
appellant is not entitled himself, if his own argument be sound, 
to the position of absolute owner, for the destination continues : 
" And should all my sons die without lawful male children, the 
zamindari, &c., shall descend to my female children, or in the event 
of their death, to the female children born in wedlock of my sons 
in succession,” His learned counsel accordingly conceded that the 
appellant is, as was his brother before him, only a tenant for life. 
The event has not yet been ascertained whether the appellant shall 
or shall not die without lawful male children. If there should be 
such children, no doubt they would be the absolute owners of the 
properties, but if he should die childless, then the destination over 
to female children will, it is argued, take place. 
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fliul lie also himself bonwccl furl, her sums in that year, in 1869 and 
in LS72, and granted mortgages over the properties tlierefor. In 
i <S / _ liachniiin Has pmchased at a sale, in execution of decrees 
obtained against Thomas Brown Skinner, the right under the 
mortgages both of the father, Thomas Skinner, in 1863, and of the 
son, Thomas Brown Skinner, in 1869 and 1872. Other transac- 
t-ions and some transmissions took place witii regard to the villages, 
liut, t hese need not be cnt.ored upon. From this main sketch it is to 
be ob.served generally that Tliomas Brown Skinner had in point of 
fact acted, as all parlies to the transactions appear to have acted, 
on the footing that be was the owner of the father Thomas Skin- 
ner’s estate in the villages, and was the absolute owner. If this 
was the true view, all questions in the case arc at an end, and the 
suit for possession must entirely fail. How does this question 
stand ? 

This depends upon the construction to be given to two clauses 
of destination occurring in Thomas Skinner’s will of 1864. They 
are in these terms : — 

" (4) That my private zamindari prcsentecL to me by Gov- 
ernment as a reward for services rendered during 
the rebellion of 1857, as well as all villages, houses 
and other property added by me from time to time to 
the original grant may, at my demise, descend to 
my eldest son, Thomas Brown Skinner, and to his 
lawful male children according to the law of 
inheritance. 

“ (5) In the event of my eldest son, Thomas Brown Skinner, 
dying without lawful male children, the abovemen- 
tioned private zamindari, &c., shall descend to my 
next male heir, and should all my sons die without 
lawful male children, the zamindari, &c., shall 
descend to my female children, or, in the event of 
their death, to the female children born in wedlock 
of my sons in succession.’ 

It is strenuously contended that under this destination Thomas 
Brown Skinner (who, it may be mentioned, was an illegitimate child, 
and who was, at the date of his father’s death, about fourteen years 
of age) took an absolute estate as contradistinguished from an estate 
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for his life. Eeference is made to the Succession. Act, section 84, 
which provides that “where property is bequeathed to a person, 
and words are added which describe a class of persons, but do not 
denote them as direct objects of a distinct and independent gift, such 
person is entitled to the whole interest of the testator therein, 
unless a contrary intention appears by the will ; ” and one of the 
illustrations in the section is specially founded upon, namely, “ to 
A. and the heirs male of his body.” The Act was passed in the year 
1865. By section 331 of the Act it is enacted that “ the provisions 
of this Act shall not apply . . .to any will made or any intestacy 

occurring before the first day of January, 1866.” But, as stated, 
Thomas Skinner the testator died in 1864. It is contended, 
however, that although this may be so, yet, according to the law of 
India, prior to the enactment of that Act, a destination to “ Thomas 
Brown Skinner and to his lawful male children according to the 
law of inheritance ” was, in point of fact, an effective form of con- 
veyance of no less than absolute ownership. 

In determining this question it is the opinion of their Lordships 
that the destination must be read in its entirety and together. 
Following the words quoted there occur these : — " In the event of 
my eldest sou, Thomas Brown Skinner, dying without lawful male 
children, the abovementioned private zamindari, &c,, shall descend 
to my next male heir.” The argument of Bichard Boss Skinner, 
who, in point of fact, was the next male heir, is that his brother, 
Thomas Brown Skinner, had only the interest of a tenant for life. 
On reading still further on in the destination it is found that the 
appellant is not entitled himself, if his own argument be sound, 
to the position of absolute owner, for the destination continues ; 
“ And should all- my sons die without lawful male children, the 
zamindari, &c., shall descend to my female children, or in the event 
of their death, to the female children born in wedlock of my sons 
in succession.” His learned counsel accordingly conceded that the 
appellant is, as was his brother before him, only a tenant for life. 
The event has not yet been ascertained whether the appellant shall 
or shall not die Avithout laAvful male children. If there should be 
such children, no doubt they would be the absolute owners of the 
properties, but if he should die childless, then the destination over 
to female children will, it is argued, take place. 
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Tho (jiu-sl ion is- full of cinhnrrnsswoiiL and didhuliy. It is do 
doubt n tcmplntion fo bo rid of tlic troiiblcsoino issues, with cod - 
sequent, uccountings, by holding that the absolute ownership was 
in Thomas Brown Skinner ; but— for this temptation must be put 
aside— the only question that their Lordsliips have to consider is 
whether it was the testamentary intention of Thomas Skinner, 
under the form of language adopted, to create by his will an 
absolute ownership in Thomas Brown Skinner. From the case of 
Barlow v. Ordc (1) (in which, it may be observed, the history of 
the Skinner familj'’ is referred to in a pidgeraent of Lord Westbury) 
it is plain that English rules of interpretation— in so far at least as 
these are artificial rules of construction which have arisen in the 
administration of English Courts of Equity — must not be allowed 
to govern the interpretation of Thomas Skinner’s will. Questions 
afifccting the construction of .such a settlement as the present, or the 
regulation of a succession under it, must be determined by the 
principles of natural justice, or, to use the familiar language, 
according to "justice, equity and good conscience.” 

So, looking at this settlement, their Lordships do not find them- 
selves able to affirm that Thomas Skinner meant his son Thomas 
Brown Skinner to have an absolute ownership of these villages. 
So to conclude, would be to affirm that the former a month before 
his death set forth an elaborate scheme of destinations over, while 
all the time he was really moaning that the boy of fourteen was to 
take the absolute ownership if he survived him. If the son was 
to be a tenant for life merely, then the detailed regulations for 
successive enjoyment and descent were entirely in place; they were 
natural and necessary. There are considerations either way ; but 
it seems to their Lordships a more likely and more reasonable con- 
clusion to come to, that Thomas Skinner did mean to regulate 
the. succession after the death of his son, and addressed his mind; 
to the consideration of what should be the steps and order of that 
subsequent enjoyment of his property. In their Lordsliips’ opinion 
accordingly, the possession of Thomas Brown Skinner of these 
villages was the possession of a tenant for life. 

It follows that the mortgages granted by Thomas Bro^ 
Skinner were ineffectual to convey or give any rights over any 
(1) (1870) L. R., 3 P. 0., 16i ; 13 Moo. I. A., 277 : 5 B. L. R., 1. 
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Upon ( he wliolo, however, it does not. appear to their Lordships 
that justice will he done hetween these parties if the present suit 
he dismissed, with the prospect of further litigations to determine 
a mutter now sulKstantiaily ripe for settlement. They are further 
of ojn'nioii that the appellant is not entitled, even under the pre- 
sent suit, to enter into p:>3scssion until full satisfaction is first 
made of the rights of all mortgagees and their successors under the 
mortgage deeds granted by Thomas Skinner. Should this condi- 
tion he not, within what appears to the Court below to be a 
proper atid sufiicient time, satisfied, then in their Lordships' 
opinion a decree dismi.sdng the suit in respect of this failure could 
then he pronounced. 

Had the condition of a grant of possession which was conceded 
at their Lordships' ]3ar been made upon the plaint or the pleadings in 
the Court helow, the whole of the protracted litigation would have 
been Siivcd, except to the extent of a simple determination of the 
point of the construction of Thomas Skinner’s will. 

Ill tlioir Lordships’ opinion, accordingly, justice to the parties 
ivi!) he most nearly approached if I he ajipcllant make payment to 
the iv.spoiulcnt.s of the costs of the proceedings in botli Courts of 
India, and if, in regard to the appeal before this Board, neither 
party bo found entitled to costs. Their Lordships will accor- 
dingly humbly advise His j\Iajcsty that the appeals should 
be allowed, that the causes should be remitted to the High 
Court to bo dealt with upon the footing that the rights under 
mortgages granted h}'’ the late Tliomas Skinner should be satisfied 
by iiayment being made to tlie mortgagees or their uccossors, 
that upon these pajmients being made and that within such 
reasonable time as shall bo fixed in the Court beloiv, a decree 
for possession shall bo pronounced in favour ol‘ the appellant, and 
that, failing such payment within such time, the suits shall stand 
dismissed. 

d'ppeals allowed. 

Solicitors for the appellant \~-T. L Wilson S Go. 

Solicitor for the respondents in appeals 95, 99, 100 and 102 
The Solicitor, India Office. 

Solicitors for the respondents in appeals 97, 103, 104 and 
106 : — Barrow, Rogers & NcdUI. 



VOL. XXXV.J ALLA:aABAD SERIEiS. 


227 


Solicitiors for the respondents in aj)peal 101 of 1911 : — T, G. 
Summerhays ^ Son. 

Solicitor for the respondents in appeals 98 and 105 : — Edward 
Dalgado. 

J. V. W. 
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SON! RA.M (Peaintipf) d.. KANHAIYA LAL (Defendant). 

[On appeal from the High Court of Judic.ituro at Allahabad.] 

Aot No. XV of 1377 (Indian Limitalion Act J, seciion 10 and schedule ll, article 
148 — Acknowledgement, ejf eel of — Acknowledgemenl by widow in possession 

of husband's estate — S aspen Aon of limitation — Act XV of 1S77, section 9 

Act XJ7 of 1859, section 1, clause 15 — Ros iudioata—CoJifenlions raised 
for the first time on appeal to His Majesty in Council — Practice of Privy 
Council. 

In a suit brought bj- the appollimt on tho 4th of March, 1907, against the 
respondents for tho redemption of a mortgage, dated tho 2nd of January, 1842, 
made between the respective predecessors in title of tho parties and in which no 
date for redemption was specified, acknowledgements of the mortgagor’s right had' 
been made by tho widow and daughter of a former mortgagee, a predecessor in 
title of the respondents, which, tho appellant contended, extended tho period of 
limitation. 

Held that the law of limitation applicable to the case was not Act XIV of 
1859, the law in force at tho date of tho noknowlodgomonts, but Aot XV of 1877, 
which was in force at the time of tho institution of the suit. 

Under article 148 of schedule n to that Aot tho period of limitation prescribed 
for a suit to redeem a mortgage was 60 years from the time when the right to 
redeem accrued, and by section 19 an acknowlegoment to be effective must bo 
“ signed by the party against whom such right is claimed er by some person 
through whom ho claims title." 

Held that tho respondents derived title through tho Inst male owner, and 
not through his widow and daughter, who were therefore not competent under sec. 
tion 19 to make an aoknowledgomont of tho right of redemption so as to bind any 
interests except their own. To hold otherwise would be to extend the power of a 
Hindu female in possession of a limited interest to bind tho estate to an extent 
which was not' sanctioned by authority. 

An acknowledgement of liability only extends the period of limitation within 
which the suit must be brought, and does not confer title, and, with reference 
to section 2 of Act XV of 1877, was not a " thing done " within the moaning of 
section 6 of the General Glauses Consolidation Act (I of 18G8.) 

There was nothing in article 148 of schedule II of Aot XV of 1877 to justify 
a holding that by reason of the fusion of the interests of the mortgagor and mort- 
gagee (which, it was alleged, took place between tho years 1883 and 1898) the 

• Prescftf /—Lord Shaw, Lord Moulton, Sir John Hdob, and Mr. Amhbb 
Ali. 
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porio;1of]imitntion whichbogantoruD-ontheSrd of January, 1842, was sus- 
pondod ; which would bo deciding contrary to section 9 of the Act ; this suit 
not being one to which the proviso to that section apphed. 

BuneUv. Earl of Egrcmont (1) distinguished. 

Iho present suit was not barred as I'cs judicata by a former suit in 1904. 

With regard to contentions raised on this appeal which had not been raised 
before at any stage of the case, and consequently had not been considered by any 
of the courts below, nor were even suggested in the reasons in the case of the ap- 
pellant to England, their Lordships adhered to the established practice of the 
Board not to allow new oases to bo made for the first time on appeal to His 
Majesty in Council. 

Appeal Irom a judgement and decree (7th August 1909) of the 
High Court at Allaliabad, -which reversed a judgement and decree 
(24th March 1908) of the court of the District Judge of Aligarh, 
who had affirmed a decree (16th September 1907) of the Subor- 
dinate Judge of Aligarh. 

The suit out of which this aiipeal arose was one for redemption 
of a mortgage, dated the 2nd of January, 1842, and the only ques- 
tion for determination on this appeal is whether the suit is barred 
by limitation. The District Judge held that it was not barred ; but 
on appeal the High Court (Banebji and Tudball, JJ.) reversed 
that decision and dismissed the suit. 

The case before the High Court will be found reported in I. L. 
E., 32 All., 33, where the facts are sufficiently stated. 

The facts of the case are also fully stated in the judgement of 
their Lordships of the Judicial Committee. 

On this appeal, which was heard ex parte — Q. Gave, K. G. and 
J. M. Parikh for the appellant contended that the suit was not 
barred by limitation. The Act of Limitation applicable to the suit 
was Act XIV of 1859, section 1, clause 15, under which the ack- 
nowledgements of 1866 and 1867 made by Musammat Jamna,and 
Musammat Janld respectively were valid and binding on the res- 
pondents and therefore effective to extend the period of limitation. 
Those acknowledgements, having been made while Act XIV 
•of 1859 was in operation, were, within the meaning of 
section 6 of the General Clauses Consolidation Act (I of 1868) 
"things done ” before the Limitation Act, XV of 1877, came into 
force, and that Act being a repealing Act did not affect them. The 
appellant, it was therefore submitted, acquired a title under Act 
XIV of 1859, and Act IX of 1871, and, under section 2 - of Act XV 

(1) (1844) 7 Eeav., 205. 
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of 1877, nothing contained in that Act affected his title. The 
ladies, -who claimed through the original mortgagee, were full 
owners of the mortgagee rights, and therefore bound the succeed- 
ing heirs in the way stated in KciUiW'i NiUchuir v, R'frjak 
-of Shivagungn (1). They represented the estate, and i/heir 
acknowledgements were valid, so as to bind their successors 
in title the respondents. Bkagmania v. Sukhi (2), and Mayne’s 
Hindu Law (7th ed.), page 705, paragraph 519, page 818, para- 
graph 605, page 840^ paragraph 624, and page 852, paragraph 
634, vrere referred to. Moreover, between the years 1883 and 1898 
there was a union of the rights of the mortgagor and those of the 
mortgagee in the appellant and his fatlmr, the effect of which, it 
was submitted, was that the operation of the Limitation Act was 
suspended during that period, and consequently, even if Act XV of 
1877 applied, the suit would not be barred by lapse of time. There 
must under article 148 of Act XV of 1877 be one person liable 
to pay interest under the 'mortgage and with a right to redeem 
and another person entitled to receive interest, and liable to a suit 
for redemption; and where there is a union of those rights in one 
person, as there was here between 18S.3 and ISO'S, there was no 
operation of the Act. Reference wa? made to Burr Li v. JC-irl of 
Egrernoni (3), the principle on which Lord Langdale M. R. acted 
in that case in construing section 40 of 3 and 4 Will. I V, C. 27, being, 
it was contended, applicable to the present case; and v. 

Knight (4): and sections 9 and 20 of Act XV of 1877 were also re- 
ferred to. As long as the right of the mortgagee, and the right 
of redemption remained in one person, the equity of redemption 
could not be enforced. The cause of action for redemption arose 
again at earliest when, on the death of Musammat Janki in 
1898, thei'e was separation of those rights — under article 148 
limitation begins to run when the right to recover possession 
accrues, and until 1898 there was no right to recover possession. 
It was also contended that in 1904 the respondent being full 
owner of the property sued only for the mortgagee’s right, and 
did not assert his right to that of the mortgagor ; his conduct led 
the appellant to believe that he (the appellant) could redeem the 

(1) (1863) 9 Moo. I, A., 539 (603). (3) (1844) 7 Baav., 203 (234). 

(2) (1899) I. L. R,., 22 All,, 33, (4) (1857) L. R„ 2 Oh. App., 632, 
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mortgage, and operated as an estoppel against him. 

The present suit was not barred by the suit brought by the 
respondent in 1904, the right to redeem was not in that suit 
decided against the appellant. 

1913, March Gtk : — The judgement of their Lordships "VTas 
delivered by Sir John Edge : — 

The suit in which this appeal has arisen was brought 
on the 4th of March, 1907, by Lala Soni Earn the appel- 
lant here for the redemption of a mortgage which had been 
made on the 2nd of January, 1842, by the then owners of mauza 
Kheria Buzurg in favour of Khushwakt Eai, who was on the 
making of the mortgage put in possession by the mortgagors. 
The mortgage was usufructuary, the profits, except Es. 80 per 
annum, were to be taken by the mortgagee in lieu of interest and 
tha mortgagee was to pay to the mortgagors annually the Es. 80 
as malikana. 

By the mortgage it was provided that the mortgagors 
should be entitled to redeem and to obtain possession of 
the mortgaged property on payment of Es. 4,000, -which was 
the amount advanced to them. No date for the redemption 
of the mortgage was specified, and consequently the mort- 
gage became liable to be redeemed immediately after it was 
made. The whole 20 biswas of Kheria Buzurg were included in 
the mortgage, but the original mortgagors, or some of them, re- 
deemed the mortgage so far as it affected 6 biswas, 17| bis- 
Avansis of Kheria Buzurg, and this suit relates to the right to re- 
deem the mortgage so far as it affects the remaining 13 biswas 
2J biswansis of the property which aa^s mortgaged in 1842, if 
that right could at the date of the suit have been enforced by 
suit. 

In order to understand the issues which were raised and were 
tried in the court of first instance, or on appeal below, it is neces- 
sary briefly to refer to the title of Lala Soni Earn, the plaintiff ap- 
pellant, as representing the original mortgagors and to the title of 
the defendants respondents as representing the original mortgagee 
Khushwakt Eai, and to refer to a suit which was brought on the 
18th of May, 1904, by the present defendant respondent Babu Cha- 
ran Behari Lal, and his brother Lala Shib Shankar Lal against tlie 
present plaintiff appellant Lala Soni Earn. Lala 3hib Shankar Lal 
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was a defendant to this suit and is represented here by tbe respon- 
dents to this appeal. 

Between the years 1880 and 1883 Mannii Lai, since deceased, 
who was the father of the plaintiff appellant, acquired the rights 
and interests of the original mortgagors in 13 biswas, 2| bis- 
wansis of Kheria Buzurg to which this suit relates. These rights 
and interests, so far as they can be enforced, are now vested in the 
plaintiff appellant, Lala Soni Ram. 

Khushwakt Bai, the original mortgagee, died shortly before 
1855, leaving surviving him his widow, Musammat Jamna, who died 
on the 10th of May, 1866, and a daughter Musammat Janld, who 
died on the 30th of May, 1898. Babu Gharan Behari Lai and Lala 
Stub Shankar Lai, who were the plaintiffs in the suit of 1904, were 
the sons of Musammat Janki. 

On the 31st of March,1866, Musammat Jamna, who had succeeded 
to a Hindu widow’s estate on the death of her husband Khushwakt 
Bai, executed a sale deed by which she transferred a moiety of her 
interest as mortgagee of Kheria Buzurg to Debi Prasad and Gulab 
Bai, and on the same date by deed hypothecated to them the 
other moiety of her interest as mortgagee. On tbe 29th of April, 
1867, Musammat Janki executed a sale deed in favour of Debi 
Prasad and Gulab Bai, by which she transferred to them her 
interest as mortgagee in the moiety of Kheria Buzurg which had 
been hypothecated to them by Musammat Jamna in 1866. The 
mortgagee’s interest in Kheria Buzurg, which, by the sale deeds of 
1866 and 1867, had vested for the lives of Musammat Jamna 
and Musammat Janki in Debi Prasad and Gulab Bai, vested by 
assignments in or before 1883 in Mannn Lai, and from 1883 until 
Musammat Janki’s death in 1898 Mannu Lai or his son, Lala Soni 
Bam, the plaintiff appellant, who succeeded him, enjoyed the rights 
of the mortgagors and the mortgagee in the 13 biswas 2| bis- 
wansis. 

In the deed of the 31st of March, 1866, Musammat Jamna had 
described herself as a mortgagee and had acknowledged the 
existence of the mortgage of 1842, and in the deed of the 29th 
of April, 1867, Musammat Janld had similarly described herself as 
mortgagee and acknowledged the existence of the mortgage. 
Neither of- those deeds is before- this- Board , but that is the 
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inference whicli their Lordships draw from the proceedings and 
(lie judgomonls in (lie Courts below. 

After (he dcnf.li of Srusammat Janld her sons, Babu Charan 
Bolin ri La! and Lain Sliib Shankar Lai, brought a suit on the 18th 
of againstLala Soui Ram, the present plaintiff appellant 

to obtain possession as mortgagees of the 13 biswas 2^ biswansis 
of Khcria Biizurg on the ground that the transfers which were 
made in t lie life-time of JIusammat Jamna and Musammat Janki 
became inefleotual as against them on the death of those ladies. 
In that suit Babu Charan Behari Lai and Lala Sliib vShankar Lai 
on the 12th of October, inO-t, obtained a decree for possession. 

So far as appears from that part of the record which is before 
this Board, Babu Charan Behari Lai and Lala Shib Shankar Lai 
did not in the suit of 1904 allege or admit that the mortgagors' 
interest had vested in Mannu, or was vested in Lala Soni Ram, the 
present plaintiff appellant; their case apparently simply was that 
the title to the mortgagees’ interest which had been transferred 
by Musammat Jamna and Musammat Janki Iiad determined, so far 
as Lala Soni Ram was concerned, on the death of Musammat Janki, 
and that they liccarae entitled as representing Khusliwakt Rai, 
the mortgagee, on her death to possession as mortgagees. Their 
case was, that after the death of jffusammat Janki, Lala Soni Ram 
was a trcsiiasser, as in fact he was, and they claimed mesne profits. 
It docs not appear that Babu Charan Behari Lai and Lala Shib 
Shankar Lai alleged, or otherwise admitted, in the suit of 1904, 
that a right to redeem the mortgage of 1842, which could be 
enforced b}" suit, was vested in anyone, nor was it material to 
their cause of action that a right to redeem which could be enforced 
by suit should be vested in anyone. Their title to possession on 
the death of Musammat Janki, which was the title they claim, related 
back to and was based on the mortgage of 1842, whether the right 
to enforce by suit redemption of that mortgage had or had not 
been extinguished before the 18th of May, 1904, by limitation. 
The mortgage had not been redeemed and nothing had happened 
between the death of Musammat Janki and the IStli of May, 1904, 
to disentitle Babu Charan Behari Lai and Lala Shib Shankar, 
Lai to a decree for possession based on that original title. As a. 
matter of fact if Lala Soni Ram had desired, on the death , of 
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Musammat Janki, in 1898, to redeem, he could have brought his i9i3 
suit within sixty years from the date of the mortgage, as the sixty 
years did not expire until January, 1902, but apparently he hoped, 
by holding on to the possession of the 13 biswas 2J biswansis Lad. 
to escape from having to pay the Ks. 4,000 redemption money. 

When the suit of 1904 was brought, the period of 60 years, 
computed from the 2nd of January, 1842, had expired. 

In this appeal, which is qx ' parte, the plaint and other pleadings 
in the suit of 1904 are not before their Lordships, but they draw 
the inference which the}^ have expressed from the judgement of the 
12th of October, 1904, and from the judgement of the Courts below 
in this suit. Tne effect of the suit of 1904 was to give by process 
of law to Babu Charan Behari Lai and Lala Shib Shankar Lai the 
possession as riiortgagees to which they had become entitled 
on the death of their mother Musammat Janki on the 30th of May, 

1898. 

Lrala Soni Bam, the present plaintiff appellant, on the 4th 
of March, 1907, brought in the Court of the Subordinate Judge of 
Aligarh this suit against Lala Shib Shankar Lai and Babu Charan 
Behari Lai for the redemption of the mortgage of the 2nd January, 

1842, so far as it affected the 13 bisivas 2| biswansis of Kheria 
Buzurg. Other defendants were subsequently added. In their 
written statement Lala Shib Shankar Lai and Babu Charan Behari 
Lai admitted that the mortgage of the 2nd of January, 1842, was 
made, and so far as is now material pleaded that the suit was not 
brought within 60 years of the date of the mortgage, that no ad- 
mission of the right of the mortgagor was made within 60 years 
from the date of the, mortgage, and consequently that the suit was 
barred by limitation. They also alleged that in the suit of 1904 Lala 

Soni Bam had pleaded that he had a right to redeem, but that the 

Court in that suit had decreed their claim for possession, and they 
relied upon section 13 of the Code of Civil Procedure. They 
further pleaded that in the suit of 1904 it bad been decided that 
' the deeds which had been executed by Musammat Jamua and 
Musammat Janki were not binding upon them, the answering 
defendants, after the deaths of those ladies. 

^ The Subordinate Judge held, and rightly as their Lordships 
consider, that the suit of ,1904 did not by the operation of section 
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IS of the Code of Civil Procedure bar the present suit. The siiil 
1904 was a suit by Lala Shib Shankar Lai and Babu Chai 
Behari Lai for possession as mortgagees. The mortgage had i 
been redeemed^ and the plea of Lala Soni Bam that he was entitl 
to redeem was irrelevant to a suit by the usufructuary mortgag 
for possession. Lala Soni Barn’s title as mortgagor was not 
question in that suit, nor could he as a defendant to that suit ha 
converted that suit into one in which he could have obtained, 
decree for redemption. The Subordinate Judge, however, appl 
ing section 15 of Act XIV of 1859 to the case, held that the ac 
nowledgements of the existence of the mortgage by Musamm 
Jamna and ifusammat Janki in their respective deeds brought tl 
suit within time, and he gave the plaintiff a decree for redemptioii 

The District Judge of Aligarh, on appeal from the decree of tj 
Subordinate Judge, affirmed the judgement of the Subordina 
Judge, and by his decree of the 24th of ifarch, 1908, dismissed tl 
appeal. From the decree of the District Judge the defendan 
appealed to the High Court at Allahabad. The High Coui 
rightly holding that the law of limitation applicable to a suit c 
proceeding, is the law in force at the date of the institution of ti 
suit or proceeding, unless there is a distinct provision to the coi 
trary, held that Act XV of 1877, and not Act XXV of 1859, wa 
the Limitation Act which was applicable to the suit. By sectio] 
19 of Act XV of 1877, it is, so far as is material for present pur 
poses, enacted as follows : — 

“ If, before the expiration of the period prescribed for a suit or application 
in respect of any property or right, an acknowledgement of liahilityin lespecf 
of such property or right has been made in writing signed by the party against 
whom snob property or right is claimed or by some person through whom he 
claims title .or liability, a new period of limitation, according to the nature of 
the original liability, shall he computed from the time when the acknowledge- 
ment was so signed,” 

This is a suit to redeem and the period prescribed by artich 
148 of the second schedule to Act XV of 1 877 within which a suit 
against a mortgagee to redeem or to recover possession of im- 
movable property mortgaged is 60 years from the time when the 
ricfht to redeem or to recover possession accrues. 

The learned Judges of the High Court held that there could not 
be any doubt that the mortgage of 1842 was in terms admtted bj 
Mnsammat Jamna and Musammat Janki in their respective dc . 
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but they also held that the defendants derived title through their 
grandfather Khushwakt Rai, who was mortgagee and the last full 
Dwner of the rights of the niortagagee, and did not derive title 
through Musammat Jamna or Musammat Janki, who, although for 
certain purposes they did represent the esiate, were not persons 
who could be deemed to have admitted for the benefit of the mort- 
gagee's estate a right of redemption in the mortgagor, and that in 
making such acknowledgements they had no power to bind any 
interests except their own. To have held otherwise would, in their 
Lordships’ opinion, have been to extend the power of a Hindu 
woman in possession for her limited interest to bind the estate to 
an extent which has not been sanctioned by authority. 

It was also contended in; the High Court on behalf of the plain- 
tiff that there had been a fusion of the interests of the mortgagee 
and the mortgagor in the same person between the years 1883 and 
1898 ; and that no mortgage was in existence during that period ; 
and that article 120 of the second schedule of Act XV of 1877, and 
not article 148 applied ; and that the suit was within time. The 
learned Judges of the High Court pointed out one obvious answer 
to that contention. It was that, if article 120 applied, the suit 
was not within time, as Musammat Janki had died more than six 
years before the suit was brought. They also pointed out that 
the mortgagee’s interest which became vested in Mannu was only 
the limited interest of a Hindu lady, and consequently there had 
been no merger. The High Court, by its decree of the 7th of 
August, 1 909, allowed the appeal on the ground that the suit was 
.barred by limitation and dismissed the suit with costs in all 
Courts. From that decree the plaintiff Lala Soni Ram has brought 
this appeal. 

In this appeal it has been contended that the Limitation Act 
applicable to this case is Act XIV of 1859, and consequently the 
acknowledgements of the existence of the mortgage of 1842 which 
were contained in the deeds which were executed by Musammat 
Jamna and Musammat Janki brought this'suit within time. A to 
that contention it is sufiScient for their Lordships to say that t 3 y 
agree with the High Court that Act XIV of 1859 does not apply 
to this suit and that the Limitation Act which does apply is Act 
XV of 1877, and further- that the acknowledgements which were 
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made by Musammat Jamna and Musammat Janki -were not 
acknowledgements within the meaning of section 19 of Act XV of 
18VY made by a person or persons through whom the defendants 
derived title or liability. Their Lordships consequently consider 
that those acknowledgements were ineffectual to give a new period 
of limitation. The contention in this appeal which is based upon 
section 6 of the General Clauses Act and section 2 of Act XV of 
1877 was pressed upon the High Court. Their Lordships agree 
with the High Court that an acknowledgement of liability only 
extends the period of limitation within which a suit must be 
brought and docs not confer title, and is not a “thing done” within 
the meaning of section 6 of the General Clauses Act. 

In this appeal it was also contended that the operation of Act 
XV of 1877 was susjiended during the whole period 1883 — 1898 
when Mannu or his son Lala Soni Earn, the plaintiff, were in the 
position of mortgagors and mortgagees, the contention being that 
that period should be excluded from the computation of the 60 
years provided by article 148 of the second schedule to Act- XV 
of 1877, as between 1883 and 1898 no suit for redemption could 
have been brought by Mannu or after his death by the plaintiff 
Lala Soni Ram. Their Lordships are by no means certain that 
this particular contention was raised in the High Court. The con- 
tention there apparently was — not that the operation of article 148 
was suspended during the period 1883 — 1898 — but that by reason 
of the fusion of interests of mortgagor and mortgagee article 148 
did not apply to this case and that the article which did apply 'was 
article 120. In support of the contention in this appeal tliis Board 
was urged to apply in this suit the principle which Lord Langdale, 
Master of the Rolls, applied when construing section 40 of 3 & 4 
Will., IV, C. 27, in Burrell v. The Earl of Egremont (1). Their 
Lordships are unable to accede to that contention, as article 148 of 
Act XV of 1877 is essentially different in its language and intention 
from section 40 of 3 & 4 Will., IV, C. 27, and the facts upon which 
Lord Langdale acted were not in any way similar to the facts in this 
suit. Under section 40 of 3 & 4 Will., IV, C. 27, no suit could be 
brought to recover money secured on a mortgage or otherwise charged 
upon land, but within twenty years next after a present right to 

(1) (184:4) 7 Beav., 205. 
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receive the same shall have accrued to some person capable of giving 
a discharge for or a release of the same, unless in one or other of the 
events specified in'the section. The 60 years’ period of lumtation 
allowed-by article 148 of Act XV of 1877 begins to run in such a 
case as this ” when the right to redeem or to recover possession 
accrues.” In Burrell v. The Earl of Egremont (1) there was a 
charge upon an estate which no assignable person was liable to pay 
and in respect of which no person was capable of making an 
acknowledgement that it was due. In this case the -right to redeem 
the mortgage of the 2nd of January, 1842, accrued to the mortgagors 
the moment the mortgage was executed and the 60 years’ period 
of limitation must be computed as having begun on the 3rd of Jan- 
' uary, 1842. There is notliing in Act XV of 1877 which would 
justify this Board in holding that, once that period of limitation 
had begun to run in this case, it could be suspended. Their 
Lordships consider that if they were to hold that, by reason of the 
fusion of interests between 1883 and 1898, the period of limita- 
tion was suspended, they would — this not being a suit to which 
the proviso to section 9 of Act XV of 1887 applies— be deciding 
contrary to the express enactment of that section that “ when once 
time has begun to run no subsequent disability or inability to sue 
stops it.” 

At the hearing of this, appeal two other contentions, each of 
which involved the consideration of facts and of law as applied 
to these facts, were raised. Neither of those contentions, so far 
as appears from the record which is before this Board, had previ- 
ously been raised by anyone at any stage of this suit either in the 
Court of first instance or on either of the appeals, and conse- 
quently had not been considered either by the Subordinate Judge 
or the District Judge or the learned Judges of the High Court. 
Further, neither of these contentions is even suggested by any 
of the grounds of appeal which were set out in Lala Soni Eam’s 
application to the High Court for leave to appeal to His Majesty 
in Council, nor is either of them suggested in the reasons con- 
tained in the case for the appellant here, and it must be remem- 
bered that this appeal has been heard eso parte, neither the respon- 
dents nor any counsel on their behalf having appeared. Their 

(1) (1844) 7 Beav., 20 5. 
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Lordships are not disposed to depart from the established prac 
ticoofthis Board not to alloiv on ajipeals to His Majesty in 
Coimcii nevr cases to be made which were not made below. 

Jlie result is that their Lordships will humbly advise His 
Majesty that this appeal should be dismissed, and the decree of the 
High Court should be affirmed. 


Appeal dismissed. 

Solicitor for the appellant : — Edward Dalgado. 

J. V. W. 


APPELLATE GIYIL. . 


1913 Before Mr, Justice Sir Qeorge Knox and Mr. Justice Muhammad Eafig. 

January 10 BAOHOHAN LAL akd oTimns (PiAmiiFPs) v. BANAESI DAS (DErEKDANr).* 

’ Civd Procedure Code (1908), order VIII, rule 6 — Set-off— Claim barred accord- 
ing to lox fori, but not according to lox loci contractus. 

In a suit filed against him in the United Prownoes the defendant oMmed 
to sot off a debt, which, though it would have been barred by limitation in the 
United Provinces, was not barred according to the local law (that of the Punjab) 
applicable thereto. JSetd that the set-off claimed was admissible. 

The facts of tliis case, so far as they are material to the purposes * 
of this report, are as follows. The plaintiffs sued to recover 
Es. 3,200 from the defendant, who was a resident of Umbala in the 
Punjab, the money being alleged to be due as the result of dealings 
in flour between the parties. Amongst other defences, the defen- 
dant claimed to set ofi the amount due on a certain rukka for 
Es. 200. This set-off was disallowed by the court of first instance 
upon the ground that the claim on the rukka was barred by limita- 
tion. On appeal by the defendant, however, the lower appellate 
Court reversed the finding of the court below on this point,Jiolding 
that the local law of the Punjab applied to the rukka in question, 
according to which the debt was not time-barred. The plaintiffs 
appealed in respect of this and other matters to the High Court. 

The Hon’ble Dr. Sundar Lai and Mr. A, P. Duhe, for the 
appellants. 

Babu Satya Chandra Mukerji, for the respondent. 

Knox and Muhammad Rafiq, JJ. : — The appellants before us 
in this second appeal were plaintiffs in the court of first instance. 

• Second Appeal No. 1264, of 1911 from a decree of Austin Kendall, District 
Judge of Gawnpore, dated the 21st of August, 1911, modifying a decree of Mohan 
Lai Hukku, Subordinate Juiga of Gawnpore, dated the 6th of July, 1910. 
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They sued the respondent for a sum of money together with costs. 
The sum of money, they claimed, was alleged to have arisen out of 
certain dealings in wheat between the parties. The sum which 
they sued for was Es. 3,200- The lower appellate Court went into 
the accounts and gave the appellants a decree for Es. 374-0-6 with 
proportionate costs. Against this decree the appellants have 
brought the present appeal. In the memorandum of appeal they 
have raised several pleas. One of these pleas, namely, jjlea No. 6, 
has been abandoned, and the pleas urged before us really resolve 
themselves into two, the first being that the lower appellate Court 
was wrong in debiting the appellants with the amount of a rukka 
dated ohe 7th of D ecember, 1903, inasmuch as the claim on that 
rukka was barred by limitation. 

The second point was that the account books produced by the 
respondent before the lower appellate Court had not been proved 
according to law. Before dealing with this we would note that the 
third plea in the memorandum of appeal is a plea calculated to get 
behind a finding of fact based upon evidence and of this we can 
take no account in second appeal. The second plea, which was to 
the effect that the lower court ought to have passed a preliminary 
decree under order XX, rule 16 of the Code of Civil Procedure, is not 
entitled to any weight. We agree with the^learned Judge of the 
court below that this was not a case in which a preliminary decree 
was required. 

As regards the action of the lower court with reference to the 
rukka, the contention was that the court ought to have in the 
present case applied the provisions of the Indian Limitation Act 
of 1908 without any reference to the provisions of the Punjab Act 
No. I of 1904. Eeference was made to Dicey on the Conflict of 
Laws, rule 118, page 711. But the learned advocate overlooked 
altogether in his argument the provisions contained in the Code of 
Civil Procedure, vide order VIII, rule 6. This order and rule 
apply equally as law in these provinces as in the Punjab in suits 
for recovery of money. The defendant can claim to set off 
against the plaintiff's demand any ascertained sum of money 
legally recoverable by him from the plaintiff. Without going 
any further into the contention raised by the learned advocate, 
the sum due on the rukka was a sum which the defendant; if 
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Griffin and Chamier, JJ Balkishan and llul Chand were 
hrofliei^:, separate in estate. Mill Cband died leaving a son 
Bhngivath. In e.veculion of a decree obtained by Bhagirath a share 
in a village called Jaswan was put up for sale and purchased by, 
or at all events in the name of, Balkishan. \ The last named was 
succeeded by his son, Ganesh, who died in 1888> leaving a widow 
Musammat Gango. Bhagirath put forward a cla^p to the share in 
Jaswan. The dispute was referred to the arbitration of three 
persons, but before an award could be made the parties agreed that 
the share in Jaswan should go to Bhagii’ath and that a share in a 
village called Karauri, standing in the names of Ganesh and 
Bhagirath, should go to Musammat Gango, and at the same time 
other properties were allotted to one party or the other. ^ award 
was made in terms of this agreement. In 1904, Gango gave the 
siiare in Karauri to her daughter’s son, the present plaintiff. She 
died in 1908. In 1892 Bhagirath sold the share in Jaswan to a 
Musammat Wali-un-nissa, from whom it was taken under a pre* 
emption decree by the predecessors of the defendants. Thus, there 
have been several dealings with the properties included in the 
award. In the present suit, instituted in 1910, the plaintiff seeks 
to recover the share in Jaswan on the ground that he is not bound 
by the compromise and award made thereon. The Subordinate 
Judge decreed the claim, but his decision was reversed by the 
District Judge, who upheld the compromise, on the ground that it 
was a reasonable settlement of the dispute between Musammat 
Gango and Bhagirath. The learned Judge was disposed to think 
that Balkishan and Bhagirath must have been joint owners of the 
share in Jaswan, as both were recorded as holders of sir and 
khudkasht, and Bhagirath’s name remained in the khasra after the 
death of Balkishan. In second appeal it is contended that Musam- 
mat Gango being the liolder of a limited interest in the property 
had no power to surrender it to Bhagirath in such a way as to bind - 
the reversionary heirs of her husband. In our opinion there is no 
force in this contention. The case appears to be covered by the 
decision of the Privy Council in KhunniLal v. Gobind Kriskva 
Narain (1) and the decision of this Court in Madan Lai v. Ghuttan 
Singh {i). The compromise which has been found to be areasonabi e 
(1) (1911) I. L. R, 33 All., 366. (2) (1912) 10 A. L, J ., 101, 
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settlement was designed to pub an end to a family dispute which 
would otherwise have resulted in ruinous litigation. On the 
authorities it is impossible to treat the compromise as an alienation, 
valid only if it can be shown to be justified by necessity. The 
appeal is dismissed with costs. 

Appeal dismissed. 


Before Mr. Juslico Tu^ball altd Mr. Justice Muhamtmd Eafiq. 

MOHAN LaL (Jcoqemicst-debtor) v. JAQAN NATH and anotheb (Deobbe- 

nOLDEBB).* 

Civil Procedure Code (190S), section 47 — Execution of decree— Parlition — 
Objection that decree-holders had realiied certain debts assigried by the decree to 
the- judgement-debtor — Procedure. 

The decree in a partition suit, inter alia, allotted a sum of money to bo paid 
by the judgement-debtor to Ibo dcorco-bolders and assigned certain debts on 
account boobs to tbo judgement-debtor. On application by the decree-holders for 
esocution aa to the sum allotted to them, the judgement-debtor took objection 
that the decree-holders had as a matter of fact realized a largo amount out of the 
debts which hod been assigned by theldecroo to him. Ecld that the question 
thus raised was not a matter foiling within the purview of section 47 of tho Code 
of Civil Procedure, and that the judgement-debtor’s remedy was by a Boparate suit 
to recover from the dcorco-bolders the amount alleged to have been illegally 
realized, 

. This appeal arose out of proceedings in execution of a decree 
based upon a compromise in a suit for the partition of the' property 
of the family to which both parties belonged. Amongst this pro- 
perty were certain debts due on bonds and other debts due on 
account-books. Several of the bond debts were assigned to tho 
plaintifis, and the rest as well as the debts on account-books to the 
defendant. In addition to this the sum of Rs. 3,400 was to be paid 
by the defendants to the plaintiffs, Rs. 400 at once and the balance 
within two years. The sum of Rs. 400 was paid. In 1910 and 
1911 there were applications made by the decree- holders in execu- 
tion of the decree whereby they sought to recover the balance of 
Rs. 3,000. The present application for execution was made in 
January, 1912. On the 8th of March, 1912, the judgement-debtor 
filed certain objections. The objections were that the application 
was in contravention of the terms of the decree, that the applica- 
tion was time-barred, that interest had been charged by the 

*h'ir8t Appeal No. 205 of 1912 from a deoieo of Mohan Lai Hukku, Subordi- 
nate Judge of Meerut, dated the 25th of May, 1912. 
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1918 docrcc-holdei's to which they were not entitled, and that since the date 
Mohan Lae. partition decree the plaintiffs decree -holders had realized a 

agan^Nath ’iioney out of those debts which had been allotted 

to the judgement-debtor under the partition decree. On the 16th 
of March the objections were slightly amplified by another applica- 
tion in which the judgement-debtor sought for time to bring into 
court evidence to prove that the decree-holders had realized a large 
sum out of those debts based on account-books which had been 
allotted to the defendant. 

The court of first instance disallowed the objections. The 
defendant judgement-debtor apjiealed to the High Court. 

Pandit Sliiani Krishna Dar and Pandit Uma Shankar JBajinii, 
fol‘ the appellant. 

The Hon’ble Pandit Moii Lai Nehru, for the resj)ondents. 

Tddball and Muha-mmad Bafiq, JJ. This is an appeal 
arising out of execution proceedings. The facts are briefly as 
follows The parties are step-brothers. A suit for partition was 
brought by the plaintiffs respondents for partition of the joint 
family property. The suit ended in a decree, dated the 3rd of 
March, 1908, based on a compromise. The compromise is dated 
the 14th of January, 1908, and was filed in the course of the appeal 
in this Court, on the 22nd of January, 1908, and was remitted to 
the court below for verification and report. It reached the court 
below on the 31sb of January, 1908. According to the compromise 
the landed property was divided in a certain manner, likewise the 
house property. With these we are not concerned in this appeal. 

^ The third class of property consisted of debts on bonds and on 
accounts entered in certain account-books. Of this class about ten 
debts secured by bonds were allotted to the plaintiffs. The remain- 
ing debts, including all those due on accounts, were allotted to the 
defendant. In addition to this allotment of the property under the 
compromise a sum of Ks. 3,400 was to be paid by the defendant. 
Of this, Ks. 400 was to be paid at once and the balance of 
Rs. 3,000 at the end of two years. The compromise on being duly 
verified was submitted to this Court, and a decree was passed there- 
under on the 3rd of March, 1908. The sum of Rs. 400 was paid. 
In 1910 and 1911 there we?'e applications made by the decree- 
holders in execution of the decree, whereby they sought to recover 
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the balance of Rs. 3,000. The present application for execution was 
made in January, 1912. On the 8th of March, 1912, the judge- 
ment-debtor filed certain objections. The objections were that the 
application was in contravention of the terms of the decree ; that 
the application was time-barred ; that interest had been charged by 
the decree-holders to which they were not entitled, and that since 
the date of the partition decree the '“plaintiffs decree-holders had 
realized a large sum of money out of those debts which had been 
allotted to the judgement-debtor under the partition decree. On the 
16th of March the objections were slightly amplified by another 
application, in which the judgement-debtor sought for time to bring 
into court evidence to prove that the decree-holders had realized 
a large sum out of those debts based on account-books which had 
been allotted to the defendant. The lower court has disallowed 
the objections. The plea of limitation was not pressed, and the 
lower court held that if the decree-holders had wrongfully reco- 
vered the debts, the judgement-debtor had his remedy against the 
decree-holders in a regular suit. The judgement-debtor comes here 
on appeal, and the first plea taken is that the point raised as to the 
collection of debts due to the judgement-debtor by the decree- 
holders is a point which falls under section 47 of the Code of Civil 
Procedure and the lower court ought to have gone into it. To this 
we cannot agree. The appellant has an entirely a separate cause of 
action against the decree-holders, if the latter have as a matter of 
fact recovered the debts due to him and not to themselves. Once the 
final decree in the partition suit was passed, the plaintiffs, decree- 
holders, ceased to have any title whatever to the debts in question. 
It is not pleaded that the plaintiffs’ decree for Rs. 3,000 has been 
satisfied. There has been no voluntary, payment. It is further 
urged on behalf of the appellant that under clause (2) of section 47 
we should treat his present petition of objection more in the nature 
of a plaint, so that the whole proceedings may be treated as a suit 
by him to recover the amount which he claims to have been collect- 
ed by the decree-holders. W e see no reason to do so, assuming for 
a moment that the second clause of the section enables us to do as 
he wishes. The present proceeding is one wliich has arisen out of 
an application by the decree-holders and the objections are merely 
objections asking the court to reject the application. No amount 
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^ epec^caUj claimed therein as haring been collected by the 
LloBxn Lkx. oeoree-bolders, 

JagaiTnath. second ground of appeal is not pressed. The third ground 

ot^ appeal has no force. Assuming that the respondents have 
misappropriated the money due to the appellant; the latter has a 
remedy by regular suit. 

The fourth ground of appeal is that as the plaintiffs have 
refused to fulfil their obligations under the decree they are not 
entitled to recover the money from the appellant. In so far as the 
decree itself is actually concerned there is no obligation on the 
decree-holders which they have to perform. It is urged that on the 
31st of January, 1908, when the compromise filed in this Court 
was received in the court below, an agreement was filed by the 
parties on the same day under which the plaintiffs, decree-holders, 
agreed to make over the account-books to the defendant. It is 
further urged that it was clearly understood by the parties that the 
defendant was to have two years’ time given to him imder the 
decree (as was actually granted thereby) for payment of Es. 3,000, 
because he was to have the account-books at once handed over to 
him to enable him to recover the debts allotted to him. It is plead- 
ed that the decree-holders have never handed over the accounts to 


him, and have thereby prevented him from recovering the debts, 
and as a consequence have prevented him also from paying the 
sum of Es 3,000. It was urged that when the previous applications 
were made by the decree-holders this objection was all along taken, 
though it is also admitted that as a matter of fact it was not taken 
in the present instance in the court below. It seems to us quite 
clear that the rights of the parties, after the compromise had been 
arrived at, were governed by the decree of the 3rd of March, 1908. 
It maybe that on a true interpretation of that, decree the judge- 
ment-debtor was entitled to the possession of the account-books, 
as the debts based on those account-books were entered therein 
and they formed the chief proof of those debts. It was open to 
the judgement-debtor to put the decree into execution and to 
recover the books from the plaintifife if they did not deliver them. 
As a matter of fact the decree is silent as to the possession of the 
account-books, and we do not think that we can go behind the 
decree to find out what other rights the parties may have. If any 
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portion of the compromise was accidentally omitted from the decree, 
it was open to the judgement-debtor to have the decree amended. 
If he intentionally omitted any portion of the compromise from 
the decree he has himself to blame. In any case he is not entitled 
to go behind the decree which finally decided the rights of the 
parties. This is a point which, as we have already pointed out, 
was not taken in the court below. If the appellant deems himself 
aggrieved in any way, we must leave him to his remedy by a 
separate suit. We think the decision of the court below is perfectly 
correct. We dismiss the appeal with costs. 

Ap'pml dismissed. 


Before Mr. Justice Sir Harry Griffin and Mr. Justice Ghamier. 

GANESHI LAL AND othbbs (Plaiotipps) v. OHAEAN SINGH and others 

(Depbndahts)* 

Mortgage — Parties — Suit for entire mortgage money and sale of entire mort- 
gaged ■property —Omission to implead certain persons interested — Deoree'to— 
which plaintiff s entitled. 

Where a plaintifi morfegagee sued for the recovery of the whole of the mort- 
gage money by the sale of the whole of the mortgaged property, but by an 
oversight omitted to implead certain persons who had acquired a share in the 
property subsequent to the mortgage in suit, it was held, that so much of the 
claim should be decreed as was proportionate to the interests of the persons who 
were before the court.' 

This was a suit on a mortgage made in favour of the first 
plaintiff in January, 1891. Some of the defendants were the 
mortgagors and remainder were impleaded on the ground that 
they had acquired an interest in the mortgaged property by purchase. 
One of the defences to the suit was that the plaintifi's had failed 
to implead four persons who had acquired one-sixth of the mort- 
gaged property after the mortgage. The first court gave the 
plaintiffs a decree for ^ths of the amount due on the mortgage, 
to be recovered, if necessary, by sale of fths of the property mort- 
gaged. The defendant appealed. The District Judge held that 
the non-joinder of owners of one-sixth of the property was fatal 
to the suit, which he accordingly dismissed. 

The plaintifife appealed to the High Court. 

* Second Appeal No. 454 of 1912 from a decree, of H. M. Smith, Additional 
Judge of Agra, dated the 29th of November, 1911, reversing a decree of Kalika 
Singh, Additional Subordinate Judge of Agra, dated the 27th of June, 1911. 
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Ihmtrji and Babu Jogindro M 
♦u” fr»r Ihe aj)|)ollanis. 

Mr.M. L Aguriualaaml Miiashi Bcnode Be/rnri, forth 
rf-pondonhs. 

GluiTiN and CiiAMiEn, JJ, r-Tiiis a'as a suit on a mortgage mad( 
in favour of the first plainlifl in January, 1891. Some of the de- 
fendants were the mortgagors and the remainder were impleaded 
on (lie ground that they had acquired interest in the mortgaged 
properly hy ])urchaso. One of the defences to the suit was that 
tlio plainlills liad failed to implead four persons who had acquired 
one-sixth of tho mortgaged property after the mortgage. The first 
court gave the plaintifls a decree for ^ths of the amount due 
uu the mortgage, to be recovered, if necessary, by saleoffths 
of tiie projierty mortgaged. Tlic defendant appealed. The District 
Judge held that the non-joinder of tho owners of one-sixth of the 
{iropyz'ly iras fatal to the suit, wliich lie accordingly dismissed. In 
second appeal it is contended that the decision of the lower appel« 
late court was erroneous. Keiiance is placed on the decision in 
Bn<im All v. BuiJ Naik Ram Sakxi (1) and some observations 
made by one of us in Qcndan Lai v. Bahu Ram (2). For the 
defendants respondents it is contended that a mortgagee must sue 
for recovery of tiie whole of the mortgage money by sale of the 
whole of the mortgaged property, and that if for any reason he is 
unable to ask for tho salo of the whole mortgaged property his suit 
should bo dismissed. In tho present case the plaintiffs sued for 
recovery of tho wliole of mortgage money by sale of the whole of 
the mortgaged property. But by an oversight they omitted to 
implead certain persons who owned a share in the property 
distinct from the shares held by the other defendants. It seems 
to us that if tho other questions in the case^are decided in 
favour of the plaintiffs, so much of the claim should be decreed 
as is proportionate to the interest of the persons who are before 
the coui’t. There ^seems to be some question as to whether the 
defendants are the owners of -Ith or a smaller share. This 
matter may be determined by the lower appellate court. We 
allow the appeal, set aside the decree of the lower appeallate 
court, and remand the case to that court to be restored to the 

(1) (1906) I. L. B,, 38 Oalo., 613. (2) (l911i .9 A. L. J., 86. 
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ponding file and disponed of according to law. Cosis will l)o conls 
in the cause. 

Ap2'>cnl aUovml (fnd oauHcrcmmidrd. 


Before. Mr. Jnutko TuHhall nial! Mr. Jusltee Muhammad lUiflq, 

.TAX DET (Arrr.ioAtrr) v. BANWATXt TjATj, (OrroBixn PAnTy)** 

Act Ko. Vn of 1689 fSncce’inion Ccrtiflrata Act), ecefion 9 — Gcrliflcate in 
favour of nindu widow io rcnliso intererd onty—Gerlificato nUra viroy. 

Held Ilia!, wlicro a oorlificalo wan grantofX <o a Hintln widow for onlloolioii 
of dol)(n duo fo lior Into Imniiand, it wan not compniont to Iho Court, in lion of 
requiring r.courity from tlio gr.uitoo, lo give acortifioato for roalir.ation of intoront 
only v/itliout dinturlniig oapilal. Shih Dciv AJudhia Prnnad (1) referrod (o. 

In this case one ]\Iusainma(« Jai Dei, a Hindu widow, applied 
under section G of the Succession Ccrlificalo Act., 1RS9, for a corti- 
ficalo in respect; of four debts duo to her lato busand. The appli- 
cation was opposed by certain reversioner?, who asked l.ho court, t.o 
take scfuirity from the widow, as there was every likelihood of lier 
wasting the corpus of the property if it reached her hands. On 
that the Judge passed t.ho following order The ccrtificat.o 
asked for is granted, with the condition that the applicant may 
not disturb tlie capit.al sum and shall draw interest only.” Itlusam- 
mat Jai Dei appealed t.o the High Court, urging that the order 
in question was viren the condition imposed being one which 
it was not in the power of the court t.o annex to the grant of a 
certificate. 

Dr. iSurendra JYath Son, (or the appellant. 

The Hon'blo Dr. Tej Bahadur 8a.prv>, for t.ho respondents. 
TanBALB and MuiiAMUXAD Rafiq, .TJ: — The appellant Musammat 
Jai Dei applied under sect.ion G of Act VII of 1889, tho Succession 
Oorbificato Act, in respect of four debts duo to her doceasod hus- 
band. Tho application w.as opposed by certain rovorsionors, who 
asked tho court to take security from tho widow, as there was 
every likelihood of her wasting tho corpus of t.ho property if it 
reached her hands. On that tho District Judge passed tho following 
order ; — “Tho certificate asked for is granted with tho condition that 
the applicant may not disturb tho capital sum and shall draw interest 

* Eitflf. Apporil No. IdS of 1913 from an order of T. L. Johnaton, Diolrioti 
Judge of Farrukhatad, datod tho lot of Augunfc, 1912. 

(1) F. A. f. 0., No. 108 of 1910, d coided on the 18lh of February, 1911. 
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only. This will obviate the necessity for secui'ity.” Musammat Jai 
Dei has come here on appeal, and it is urged that the condition im- 
posed by the court is ultra vires and that so much of the order passed 
is illegal. The case is similar in all respects to the case of Musammat 
8hih Dei v. Ajudhia Prasad (1), decided on the 13th February, 
1911. As in that causC} all that the Court could do was to require as 
a condition precedent to grant of the certificate that the widow 
should give security under section 9 for rendering an account of 
the debts and securities received by her and for indemnifying the 
persons who may be entitled to the whole or any part of the debt. 
The certificate as granted by the Judge would only entitle the 
widow to recover from the debtors the interest on the debts. It 
is not a question of the — “securities and interest on securities ” — as 
defined in section 3 of the Act. We set aside the order of the 
Court below and direct that Court to readmit the application and 
to proceed to enter into and decide as to whether or not there is 
any necessity to take security from the widow under the circums- 
tances. The parties will be allowed to go into evidence on the 
point and on that evidence the Court will come to a conclusion. 
If it comes to the conclusion that security is necessary, it will grant 
a certificate conditional on her furnishing security. If it comes 
to the conclusion that security is not necessary, it will grant a 
certificate unconditionally. The costs of this appeal will abide 
the result. 

Appeal allowed. 

Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Banerji. 
PARSOTAM DAS akd othbbs (PiiAiNTiPf’s) v. PATESRI PABTAB NARAIN 
SINGH ABTD OTHERS (DEPENDANTS).* 

Act Ho. Ill of 1877 (Indian Registration Act), sectional— Registrationf-r-How far 
a misdescription of property comprised in a deed may invalidate registration. 

Wiiere one of several villages comprised in. a registered mortgage deed was 
described as being in a wrong tappa^ the description being, notwithstanding this 
error, sufficient for identification, it was held that the misdescription was not 
sufficient to invalidate the mortgage as regards the village in question. Btn% 
Madho Singh v. Jagat Singh (2) referred to. 

This was a suit for sale on a mortgage. The mortgage com- 
prised several villages and was registered, but the cou rt of firgfc^ 

* First Appeal No. 219 of 1911 from a decree of Shiva Prasad, Subordinate 
Judge of Gorakhpur, dated the 16th of December, 1910. 

(1) F. A. f. 0., No. 108 of 1910. (2); (1912) 10 A. L. J., 83. 


VOL. XXXV.] 


ALLAHABAD SERIES. 


251 


instance had held it to be invalid as against one of the villages 
upon the ground of misdescription with reference to section 21 
of the Indian Eegistration Act, 1877. The village in question was 
thus described in the deed ; — “ The entire manza Rasulpur, tappa 
Padya, . . . pargana and district Basti . . . which are 
mortgaged with possession to other persons.” The rest of the 
description was correct, but the village was not situate in tappa 
Padya, but in tappa Kadar. 

The plaintiffs appealed to the High Co\irt. 

The Hon’ble Dr. Sv/ndar Lai, Munshi Govind Prasad and 
Mauivi Shafi-uz-zaman, for the appellants. 

Dr. Satish Chandra Banerji, The Hon’ble Dr. Trj Bahadur 
SipornfManWi Muhammad Ishaq, Mxmshi Parmeshwar Dnyal 
and Munshi Purushottam Das Tandan, for the respondents. 

Richards, C. J., and Banerji, J. — This appeal arises out of 
a suit for sale upon a mortgage, and the only question we have 
to determine is whether the court below was right in dismissing 
the claim in so far as it sought to bring to sale the village Rasul- 
pur, tappa Kadar. The court below has held that having regard 
to the provisions of section 21 of the Registration Act of 1877 tlie 
registration of the mortgage deed as regards that village was 
void and it has accordingly dismissed the claim in fespect of that 
village. The correctness of this decision is challenged in this 
appeal by the plaintiffs. 

The mortgage comprises a number of villages, among 
which is the village Rasulpur, and it is thus described in the 
deed. “The entire mauza Rasulpur, tappa Padya, . . . 
pargana and district Basti . . . which are mortgaged with 

possession toother persons’’. Mauza Rasulpur is not in tappa 
Padya, but is in fact in tappa Kadar. This is established by the 
evidence to which the court below has referred, but it is admitted 
that it is situate in pargana Basti and in the Basti district, and 
it was also mortgaged with possession to other persons. 
The court below holds that as the tappa in which the property in 
question is situate has been wrongly given in the mortgage deed, 
the registration of that document is thereby vitiated. Boction 21 
of the Registration Act merely provides that a non-tosi amentary 
document relating to immovable property should contain a 
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Jk/oie Mr. Juslicc 6’iV JJarri/ Griffin and Mr. Justice Ghamier. 

JiADJU PRASAD a.vo akotuck (Pr.AiNTiFrsj v, ABDUL KARBI and 

OTHi;jl8 (DjJFj:KDANT8) * 

Act A*o. / (./ im {Indian Evidence Act), section m-Morlgasc— Evidence of 
execution — Attesting toitness— Scribe. 

Held that fhoscriho of a niortgngo deed cannot bo counted as an attesting 
wituesH merely because ho has signed the deed, oven though the deed may in 
fact have lio*jn executed in his prosouco. To bo an “ attesting witness ’’ within 
the meaning of hcctiou 03 of tho Indian Evidcnco Act, 1872, tho witness must 
have seen the document executed and have signed it as a witness. 

llanu V, hazvMnrao {!) i liurdcti v. Spifsturi/ (2) and Shamu Patter y. 
Abdul Kadir ilavuthan (li) followed, itadlia Ki'shcii y. Fateh Ali Khan {i), 
lUij iYtwuin Oliosh \. Abdur llahivi (u) and Muhammad Ali y. Jafar Kha 7 i{Q) 
discussed. 

The fauLs of tin's uuso were as follotvs: — TJie plaintiffs sued 
upon ti mortgage bond. Tiicy produced none of the attesting 
^ tvilne.ssos to prove the bond, although otie of them was alive 
and prooiirable. Tlte}' produced the scribe, Ghulam Jilani, who 
sUilctl that jit the request of the e.Kecutaiit, who was illiterate, he 
had .signed the e.KecuUiat’.s name for him and that the executant 
had touched the pea. He also stated that the consideration was 
paid in his presence. Ghulam Jilaui had signed the bond as a 
scribe and nob expressly as an attesting witness. The Munsif 
held the bond proved. On appeal the District Judge held that 
the bond was nob duly proved and dismissed the suit. The plain* 
tiffs appealed to the High Court. 

Maulvi Mxbhavhniit.d Ishnq, for the appellants \ — 

A scribe who has signed his name on the deed and who is in 
a position to give evidence as to the execution thereof may be 
considered to be an attesting witness although he has not signed 
speciffcally us such. The evidence of such a scribe is legally 
sufficient to prove the boudj MitifMni'ni^d AH y , Jafav Kficbn 
(6), liadka Kishen v. FaLeh AH Khan (4). To be an attesting 
witness a person need nob describe himself as such on the deed, 

^ Second Appeal No 133 of 1912 from a decree of D. R, Lyle, District Judge 
of Shabjahaupur, dated the 5tb of December, 1911, reversing a decree of Iftikhar 
Husain, Munsif of Budauu West, dated the 18th of ilay, 1911. 

(1) (1908) I. L. R.., 33 Bom., (4) (1898) I. L. R,, 20 AH., 632. 

44, 

(2) (1843) 10 0. and F., 340. (5) (1901) 5 0. W. N., 454. 

(3) (1912) I. L. R., 35 Mad., (6) Weekly Notes, 1891', p. 146. 
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nor is it necessary that his name should appear on a particular 
part of the document, c.g. the margin, rather than on any other 
part of it. He is an attesting witness if the execution of the 
document has happened in his presence, and he is able to testify to 
it. I am further supported by the c;ises of Raj Narain Ohosh v. 
Ahdur Rahim (L) and Dinamoyte Debt v. Bon Behari Kapur 
(2). At all events the District Judge should have granted our 
prayer for an opportunity to produce the attesting witness who is 
alive. 

Muushi Govind PrasOjd, for the respondents : — 

In order to be an attesting witness within the meaning of 
section 68 of the Evidence Act it is necessary that the witness 
should have seen the deed executed and have signed the deed as 
a witness of that fact. A scribe who signs the deed merely as 
the writer thereof, and not as purporting to be a witness of 
the execution, is not an attesting witness. I rely on the cases 
of Ram(, V. Laoimanrao (3) and Slutmif, Patter v. Abdul Kadir 
Ravuthan (4). The appellants who deliberately failed to call the 
attesting witness have no right to be given an opportunity to call 
liim now. 

Maulvi Muhammad Ishaq replied, 

Griffin and Chamier, J. J.:— This was a suit upon a mortgage 
for Es. 99 made in December, 1884. The claim was decreed by 
the first court, but was dismissed by the District Judge on appeal 
on the ground that the mortgage deed had not been proved as 
required by section 68 of the Evidence Act. 

The only witness called to prove the execution of the deed was 
Ghulum Jilani, the man who wrote out the deed. He deposed that 
the deed was executed in his presence. The question is whether 
he was an attesting witness within the meaning of section 68 of 
the Evidence Act. He signed his name on the deed in the usual 
way, but he did so for the purpose of showing that it had been 
written out by him, not for the purpose of shoAving that he 
Avas an attesting Avitness, In fact there can be no doubt that he 
wrote his name on the deed before the deed Avas signed by the 
executant. The appellants rely upon the decision of Burkitx J. 

(1) (1901) 5 0. w. N., 454. (0) (1908) I.L. R., 33 Bom., 44. 

(2) (1902) 7 0. W, N., ICO., (4) (1912) I. L R., 36 Mad., 607. 
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.1™ it seems to 

IJ.u>;;ti»n.\n.ui tliat section 68 had been complied with where the 

Amvsjanv:. "scribe of the deed, who, though not an attest- 

ifig ^^itncss, had aflixcd his name to the deed and who swore that 
( ho (Iced had been oxecuted in his presence That decision was 
cited with approval by BAnmGTOX J. in Maj Narain Qhosh y. 
Aldv,r lUhiTti (2). Burkitt J. professed to follow the decision 
of Banerji and Airman J. J, in Muhammad Ali v. Jafar Khan 
(3). Wc do not think that those learned judges intended to hold 
in iliat case that a man should bo regarded as an attesting witness 
merely because ho had written out the deed and signed his name 
on it and sworn that the deed was executed in his presence. We 
thiiilv that they intended to hold only tliat if the writer of a deed 
signed it "with a view to testifying to the fact of the execution 
he wbuld bo an attesting witness although he was not so described 
on the face of the deed. Unless the report of the case of Radha 
Kishen v. Fateh Ali Khan is misleading, we think that Burkitt 
J. must have misinterpreted the decision of Banerji and Airman 
JJ. 

In Raoiu v. Laxmanrao (4) it was held, following Bnrdett v. 
Spilshiovy (5), that an attesting witness was a witness who had 
seen the deed executed and who had signed it as a witness. In the 
recent case of Shanm Palter v. Abdid Kadir Ravuihan(6)thGit 
Lordships of the Privy Council quoted the decision in Burdett v. 
Spilshury with approval, and in particular approved of the state* 
ment of the Lord Chancellor that "the party who sees the will ex- 
ecuted is in fact a witness to it and if he subscribes as a witness he 
is then an attesting witness". Tiiey held tijat the word "attested 
in section 59 of the Transfer of .Property Act was used in that sense. 
It IS evident that the word ‘ attesting ’ in section 68 of the Evi- 
dence Act is used in the same sense. Ghulam Jilani may^ have 
witnessed the execution of the deed now in suit, but he did not. 
sign the deed as a witness. We must therefore hold that he is 
not an attesting witness and the production of his evidence 
was not a compliance with section 60 of the Evidence Act. We 
think, however, that the case should go back to the lower 

(1) (1888) I Ii. R., 20:A11., 632. (4) (1908) I. L. B.. 83 Bom., 44. 

(2) (1901) 6 0. W. N., 454. (6) (1843) 10 0. and F., 840. 

(3) Weekly Notes, 1897, p. 146. (6) (1912) I. B. R., 35 Mad., 607, 
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appellate court in order that the plaintiffs may have an opportunity 
of producing further evidence. Ghulam Jilani stated that one 
of the attesting witnesses was still alive. The decision of Bur* 
KITT J. justified the plaintiffs -in supposing that they had complied 
with law. There is before us an affidavit that the plaintiffs ashed 
the District Judge to give them an opportunity of producing other 
evidence. We allow the appeal, set aside the decision of the lower 
appellate court and remand the case to that court in order that it 
may be disposed of according to law with reference to the above 
remarks. Costs in tliis Court to be costs in the cause. 

Appeal allowed and cawsc o'emanded. 


MISCELLANEOUS CIVIL. 


Before Mr. Justice Sir Harry Griffin and Mr. Justice Muhammad Eafiq. 

JAIR&.J MAD (Applicant) v. RADHAKISHAN and ANOxnEn (Opposite 

PAUTIES.)* 

Civil Procedure Code ('1882J, section 287 fej — Execution of decree^— Mortgage 
on properly sold- notified at time of tale — Subsequent suit cm mortgage— 
Auction purchaser not estopped from questioning validity of mortgage. 

In ptooeodings in execution o£ a decree a person alleging himself to bo^tho 
mortgagee of property about to bo sold asked the executing court to notify the 
existence of his prior incumbrance on tho property to bo sold, and Iho Court, 
without apparently making any inquiry as to tho gonuinonoss of tho mortgage, 
did so, but did not sell the property subject to tho prior inoumbranco. Tho 
property was sold and purchased by tho decree-holder. 

Held on suit by the mortgagee that tho decree-holder auotion purohuflor wnfi 
not estopped from contesting tho validity of tho mortgage so notified, Shib 
Kunwar Singh v. Sheo Prasad Singh (1) followed. 

The facts of this case wore as follows : — 

Muhammad Mushtaq executed a mortgage on tho 14th of Janu- 
ary, 1895, in favour of Radha Kishan. Tlio mortgage was unrogisi;- 
ered. In execution of a decree against Muliammad MiurthtiK), 
Jairaj Mai attached and put up to sale tho property of Mnlmmmad 
Mushtaq which had been mortgaged. Thereupon Jtadha Kisliiui 
applied, on the 19th of September, 1904, to tho oxocution court liliat 
the amount due to him under the jri.ortg;i.go ifiight bo notified 
along with the decretal amount : and on tho saifio flay the court 
passed the order Let tho amount bo notifaMl." fl.’his was done. 

Civil Miscellaneous Ho. 877 of IWA. 

(1) (1900) T.L. R,, 20 All,, -110, 
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wns ptit lip io .'iiifition nnd purchased by Jaimj Mai 
Jaiuu Mai. StilhVfitwnUy, Jhulha Khhm sued on Jiia mortgage, when Jairaj Ma] 
HAi’inA I ho defence that the mortgage was fictitious and whhout 

KtHUA^!. consideration. The court of fir.st in.stance gave effect to thi.s plea, 
and dismi.ssed the suit. The court of fir.st ap 2 )pal reversifi tins 
(hnmon, Iteing of opinion that Jairaj Mai was estopped ' from 
raising (his plea, for (.he reason that lie had not raised any objec- 
tion when the mortgage was ordered to be notified. This view 
;vas uplield by the court of second appeal. Thereupon Jairaj Mai 
petitioned for a reference, and the case was referred to the High 
Court for opinion under rule 17 of the Knraann Knles. 

j\rr. JTnidar^ for the petitioner (defendant)-, contended 

(■hat the application made by Radlia Kishan was not a claim or 
objection coming under section 278 of the old Code of Civil Proce- 
dure. He mcrel}^ asked that the amount of his lien might be 
notified in the sale proclamation. The court held no investigation 
into the matter and the property was not put up for sale subject to 
mortgage. If the court Iiad intended to do that it would have 
said so. The order was not passed under section 282 of the Code, 
TJie mortgage was simply notified under section 287 ('ey Under 
such circumstances the auction-purchaser was not, debarred from 
raising the plea that the mortgage was fictitious and without con- 
sideration. Ho relied on the case of Shih Kunwar Singh v, 
Sheo Prasad Singh (1), 

Dr. Saiisk Chandra Banerji (with him Mr. J. M. Banerji), 
for the opposite party (plaintiff), contended that the ruling cited by 
the applicant could not apply to the facts of the present case. 
Here the decree-holder himself, who eventually became the auction- 
purchaser, had acquiesced in the proclamation of the lien. If the 
mortgage was fictitious he should have opposed the application to 
have the lien notified. But he agreed to the notification being 
made, and thus joined in the representation that only the equity of 
redemption was being sold, with the result that he was able to 
purchase the property for a small price. His conduct estopped him. 
Besides, there was nothing to show that the court did not inquire 
into the validity of the mortgage, and every presumption should 
be made in favour of the regularity of the court’s proceedings. 

( 1 ) (1906) r L. E., 28 All, 418. 
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'"f ''“™ “ *'>« Pfsitioa of Jairaj Mai is not 

J.ua_Aj .Had Starred from proving that the mortgage set up by the plaintiff 

PAwiA “““‘wus and without consideration. This being our opinion 

Kisuaa-. on the question of law inyoired, we think that the proper course 
to be adopted is to send the case back to the Brst appellate court 
for disposal of the other pleas in the appeal. We are further of 
opinion that costs of this reference should be costs in the dause 
and that costs should abide the result. 

Answer accordingly . . 


APPELLATE CEIMINAL. 


Before Mr. Justice Sir Harry Griffin and Mr. Jtisiice Ghamier. 

February , 2-1- EMPEROR v. GUDABU. * 

Act jyb. I of 1872 {Indian Evidence Act), section 91 — Evidence, admissibility 
of —Confession made to fnyuiring magistrate, hut not recorded by him in writing 
— Criminal Procedure Code, sections 36i and 533. 

Held that a confession of anjaccused person made to a magistrate holding an 
inquiry is a matter required bylaw to be reduced to the form of a document with- 
in the mevning of section 91 of the Indian Evidence Act, 1872, and that no 
evidence can bo given of the terms of such a confession except the record, if any, 
made under section SG4 of the Code of Criminal Procedure. Section 633 of the 
Criminal Procedure Code has no application to a case where no record whatever 
has been made of such a confession. 


This was an appeal on behalf of the Local Government against 
an of order acquittal passed by the Sessions Judge of Sabaranpnr. 
The accused in this case made a confession before a Tahsildar ■who 
•was holding an inquiry as a Magistrate, The Tahsildar did not 
record the confession in -writing. At the trial the Tahsildar offered 
oral evidence of what the accused had stated to him in the confes- 
sion. The Sessions Judge held that this evidence was inadmissible, 
and, there being no other evidence upon which much reliance 


could be placed, acquitted the accused. 

The Government Advocate (Mr. A. E. Byves ), for the^ Crown, 
contended that oral evidence of the confession was admissible. A 

confession made to a private individual might be proved by the 

oral evidence of that individual, and there was no provision of law 
. -which prohibited such a course when the individual to ^ whom the 
confession was made was a magistrate holding an inquiry. 

— : — -NTn qa of 1913 by the Local Government, from an- order of 
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L;hm„. , , • , notwithstaodW 

( Iitlmi^ ooiiiamod m the Jndka Evidence Act, section 01 siJ 

I “dl ' ™ >>'•>’ ™t™jured the a^sed 

« to Ins defence on the ments. This reference to section 01 of the 

.iKcncc Act shorn that the Legislature intended that the 

pro visions of that section should apply to the case of a confession 

made by an accused person to a magistrate holding an inoniry. 

Reading section 364 of the Code of Criminal Procedure with sec- 
tion 01 of the Evidence Act wo must hold that a confession of an 

nooiiscd person made to a magistrate holding an inquiry is a 
Hint t or required by law to be reduced to the form of a document 
V, it hill tiic meaning of tlie latter section, and that no evidence can 
bogiion of the terms of such a confession except the record, if 
nnt', made under section 364», (Section 533 has no application to a 
ca.so whore no record whatever has been made of such a confession. 
Tiic Jenrned Government Advocate'is unable to refer to any case in 
which oral evidence of tlie terras of a confession made to a magis- 
trate during the course of an inquiry has been admitted, and wo 
know of no case in which this lias been done. Apart from this 
objection to tlie reception of oral evidence of the confession, we 
would point out, as the learned Sessions Judge has done, that the 
confession was made .under peculiar circumstances. It is more 
than doubtful whether it was made voluntarily. The evidence 
of the Tahsildnr .sliows that it was made after the Tahsildar had 
arrested the accused and told him that evidence had been obtained 
which showed that ho had committed murder. Tie Tahsildnr 
admits that ho took no steps toosoertainwlietliertlio confession was 
made voluntarily or under pressure, lastly, 
confession can bo admitted in evidonoo, wo do not thmk 
calls for fiirtiior inquiry. The only evidonoo » f 

alleged confession is tJie statement of 

tlie trial this man gave ovidonco to the effort ‘ . 

died as the result of a miscarriage. Ayevio™ 
the witness to the Tahsildar on ‘ t “iirough fear 

1,™ and ho denied that >“ >'“ out the body 
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The statement made by the witness on tlie 24tb of April, 1912, in 
the absence of the accused, is not, admissible in evidence nnder 
section 2SS of tbc Code of Criminal Procedure. . The witness was 
examined again by Cantonment ^fagisirate on the4lh of>Tnno .and 
he then admitted that he had made the statement' of the 24(h 
of April and also admitted that il was true. It is possible that, the 
statement of the 24lh of April might be treated as having been 
incorporated in and so forming part of the .statement of the 4th of 
June wliicb was made in the presence of the accused. If so, it might 
be admitted under section 2SS of the Code of Criminal Procedure. 
But on the 4lli of June, while admitting the truth of his previous 
statement of April 24th, Jaswanl made other .st at emonts wholly 
inconsistent with that statement. It is impossible to place much 
reliance on such a witness. It seems to us that, even if the 
confession were admitted in evidence, it would be unsafe to rely 
on it and that the other evidence is wholly insnflicient lo justify a 
conviction. "We therefore dismiss tliis aiipeal and direct tliat 
Qulabu be sot at liberty. 

Apj^ial dismissed. 


APPELLATE CIVIL. 


Before Jdr. Juslicc Sir Barry Qiijfjln and .Ifr. Justice Chamier, 
JHUNKA PRASAD (Pt.MNTivi-) v. NATHU (DKrKSDAST) • 

Eind'.iia'X — Adonlian — Taliiiifa of adoiUion after marriaac of adop- 
ted son. 

Beld tUat amougsl Alurs tlie adoiiiicu ot a sou after his marciage has taken 
place is not permissible. Pichui-ayyan v. Suite vt/an (1) follotved. 

The plaintiff in this ease sued on the allegation that over six 
years ago the defendant, who was his paternal uncle, had adopted 
him with all due ceremony. He claimed a declai-alion of title and 
possession of his share of the family property by partition. The 
defendant admitted the fetclum of the adoption, but pleaded that it 
was invalid in law for the reason that at the time of the adoption 
the plaintiff was a married man with a daughter of his own. The 
parties were alw's by caste. Both the lower courts gave effect to 

* Sccend Appeal Ro. 4S5 ct WlS from a decree of Vr. H. Vrebb, Additional 
Judge or Saharaupur, dated the S'.h ol February, 1012, ecu firming a decree of 
Javrvvad Husain, Subordinate Judge ci Saharanpur, dated the l7th ol July, 1911. 

(1) (1SS9) I.L.E, 13Had.,l2§. 
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'J’lir, fni'ls of tills rnsr; iveiY* ns folloivs; 

T/icn|.p,,-!lnn{ 3ft. Kasttiri.n fionnr (goldsmith) girl of about 
IG vi-nv-s of .ngo, lived nfir-r tho death of her parents with her 
patormd roliitives, namely, an nncle and two cousins. vSho had 
nn yotnigor hroiher. A fU-r she had lived for some months with 
tln'M' n-latives, they hrouglit her to the house of the plaintiff, a 
rchitiva; of theirs, and she lived there for .about a month and a 
half. "J'he [laP-rnal rcl.ativi.-s were negotiating a not very suitable 
ni.arriage for her, for p.-eunlary consideration. In the meantime 
the matorn.'d relatives of flu,* girl nrningcd her marri.ngc with the 
plaint iff, <atid she was married to him in the presence and with 
tin? consent of her maternal grandfatluT, but without the know- 
ledge «*f the paternal relatives. The latter enme to tlio plaintiff’s 
house on tin' day after the m.arriagc aiul took tho girl tnvay with 
them. The phiiniitV thereupon brought thepre.scnlsnit for restitu- 
tion of conjngnl rights. 3rt. Knst iiri and the other defendants 
nssisted tho claim. Roth the lower courts found that the marriage 
iiatl been performed withall due religious ceremony, that tho girl’s 
comoiil had not boon forced, and that no fraud had been employed. 
Both the courts decreed the suit. 


The dofendauLs appealed to the High Court. 

3Ir. Nihctl Gfiand, for tho appellants : — 

Under the Jlilakshara the right of guardianship over a minor 
girl, including the right of giving her in marriage, vests in tho 
following persons in successive order, namely, father, paternal 
grand-fatlicr, brother, other paternal relations (Sakul 3 'a), mother. 
The maternal grand-father does not find a place on the list, Tho 
right is with tlie paternal relations, and the mother only comes 
in as the last on the list which ends with her ; 3Iacnaghten, 
Principles and Precedents of Hindu Law (3rd Edition), page 104 ; 
and page 204 of the second volume (Appendix). It is only under 
the Bengal School that tho maternal relatives find a place on the 
list: Banorjee, Hindu Law of Marriage and Stridhan (18Y9 Edi- 
tion), page 47 ; Bhattacharjm, Hindu La-w (3rd Edition), Vol. I, 
page, 234. Yajnavalk 3 'a’s order enumerated above is accepted in 
tho Mitakshara and in the law all over India, except Bengal. 
The maternal grandfather, accordingly, is not a legal guardian 
at all and has no authority to bestow tho minor in marriage. In 
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this case, the father and paternal grandfather being dead and the 
brother being a minor, the paternal uncle is the legal guardian. 
The marriage is, therefore, invalid and can be set aside. Force 
or fraud are noo the only grounds on which a Hindu marriage 
can be annulled. Any sufficient reason affecting the propriety 
of the marriage may afford a ground for avoiding it; Banerjee, 
Hindu Law of Marriage and Sbridhan (1879 Edition}, page 53. 
Anjona Dossee v. Proladh Ghunder Qhoec (1). The girl has 
clearly, signified her unwillingness to recognize this marriage. 
She has attained years of discretion and her wishes should be an 
important factor in considering the propriety or otherwise of the 
marriage. She never lived with the plaintiff after the marriage. 
The cases of Ghazi v. Sukrih (2) and Venhatackaryulu, v. 
Rangacharyuiu (3), wMch are relied on by the lower courts, 
can be distinguished. There the girl was bestowed in marriage 
by the mother, who is one of legal guardians recognized by the 
Mitakshara. 

Babu Burga Gharan Banerji, for the respondent • 

Under the Benares School of Hindu Law the maternal 
grandfather and other maternal relatives do find a place on the 
list of guardians of a female minor. Yajnavalkya and the Mitak- 
shara stop at the mother. Bub the list is not exhaustive, and 
other commentators of the same school continue the list further 
on and include the maternal grandfather and others, o.g., tbe 
sages Narada and Vishnu do so; Bliattacharyya, Hindu Law 
(3rd Edition) Volume I, pages 233 and 234 ; Maync, Hindu Law 
(7th Edition), page 101. 

The difference between the Benares and Bengal Schools on 
this point is with regard to the relative position of the mother 
on thelist. The former puts the mother before, and the latter 
after the maternal grandfather and maternal uncle; Trevelyan, 
Hindu Law, pages 42 and 43. Secondly, the riile.s relating to 
guardianship are of importance so long as the marriage re.'itc in 
contract. A very different question arises v/here the marriage 
has actually been celebrated. If the marriage is duly sole-mnized, 
and there is no force or fraud, it i.s irrevocable. The rule-! are 

directory and not mandatory ;Mayne, Hindu Lay/ (7ih FAhionj, 

(1) (1870) 14 w. E., C, E., 403; (2) I, L. B,, JO /.II., 

(3) (1890) I. L. E., 14 
35 
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-C''- Tttr JS'niAK uv- T:r.i\)nrv. (vou xxxv. 

f.v.N- |iv: r,* S'cv^'n, Itjufl:} L'iV.-, |vi-(v; 100 ntul 

1 10 

I f.-y *.;5 th.' ruifiu- hy the npp The 

J'fi hsi.: t" tl:.- iu:irriti^r %-rkh thr< plnintirH i?r n fhirly s^nitnhh 

iv;v, {!■.> f'-nv .-r fr.tml ,‘mp!r,y,-,.fl {o,v>inp.>l 

!:l.- .,r tf,r i^irl to mr^rnay,- ?vi{h him. Thom arc no 

^ ■■Su‘1- ti". *>:j •.‘rlit-h £h«' tiinrrlnyr r-nn h.- 

.V-./i-i,'* ('Ktir.d, tn ri ji’y :-— 

Xr.rv,.!-. r,:i i Vt.^rrinm n -t roy.^nj .’4 :vi nuthoritic-S in the 
f^-n.'.r S-h > >! ; {roAt‘.a-;ir>.ryy..,. flin'l'i L-ir/ (Hnl F/Htion), 
V-:-.':;.. I,pv.:.- T-S, '.vh.-r*' NV.nvK ui?>l Vishnn am imt «mjmoralcd 
:rt th- li-.': ;%<:£?; .rio. -: fo!|n?r,''i fy tho IK-nrir.-; 8'h‘V,!. Them 

j.-i',-,. j-nno! >^irrr;>l.) th-' Miud-fkiu, trhh-h h of 


1 > 0 !',*. r.‘:*,h’>rltv 


tti 


Pr -o.ir: •»' 


U uj’.'l ChaJ'U;;!, JJ. Thii i*; :>.n appeal in a suit 
hy t*-.' r.- p ►£:'!.•:}£ f->r re .ti'!:tion of ronjnynl riyli{ 5 . 
Tj •• t- ■>trr„-. h.'lo'.r h.-.vo f.eiUfl that t!;.' npjKdhuu Mnsainiiut 
{Cfi/ tiiri v.‘.v. piv.-n in marrhiy.- to the r. 'p-.'ftdt'tit hy ijer maternal 
pruntifat!'.- r and mat.'rnal linrlo nyain'^t ti’.c ^vhdtc-; of the npiwF 
lunt.:. Manyed, Jhintahtui'i and Joti, v.dio are {utornal nnelc and 


p-.t- rna! <• -tt- in; of tin* yirl, and veho hoped to make n profit out of 
luarryitiy h«'!' £'■ n rieh i>ut r-ne-eyed man name<I Tnl.dii. It has 
(m’oU fo’.tml :;}• ) that the marriayo v'ns not hrouglit about cither 

hv foroe t.r i»v fraijd. 

^ * 

' 1 ‘iu* tjue.'itiott for fle.'i*,ion is v,-isctlicr the marriage is valid. 
Th<’ muhoritir.': uro i-onflieting. According to Yujnavalkya 
(I-f!o fM) tho f-atlu r, ])atermd gnmdfathor, brother, a Snkulya 
or membi'r the same family, and the mother, in default of the 
first among t lave the next in order, if sound in mizid, i.s to give 
a damsel in marriage. Vishnu .«ays (XXI \’'- 3 S- 39 ) : — "The father, 
tlie p.aternal grandfatlior, the brother, the kinsman, the maternal 
grandfiither, and the mother arc tiic per.sons iiy tv horn a damsel 
maybe given in marriago." Narada .says (XII- 20 - 21 ) : — "The 
father himself sball give a damsel in marriago or 'vvith his assent 
thohrolher, the niiitornal grandfather and maternal nnclcancl her 
agnates and her paternal grandfatlior. In default of all those the 
mother." The Milalc.shara, commcnt.niT on the text of Yajnavalkya, 
i.s silent about the maternal relations (I. MI, 3 - 6 ). Most of the 
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modern commentators seem to assume that tlie text of Yajnavalkya 
and the Mitakshara commentary upon it should not be treated as 
exhaustive and that the maternal relatives may give a girl in 
marriage, though the fatlier, brother and other paternal relatives 
have a preferential right to do so (see Maenaghten’s Hindu Law, 
edition of IST^, page 103; Guru Das Baucrjce’.s Hindu Law of 
j\farriage and Slridlian, page 4-7 ; Trcvclyau'.s Hindu Law, page 
43; Ghoso’s Hindu Law, pages G7S-6S8, and Mayne’s Hindu 
Law, 7th edition, page 101). Others, such as J. N. Bhattacharjee, 
Chapter XIII, and Golap Cliaudra Shaslri, Chapter III, content 
themselves with noticing the divergence between the authorities. 
It has been established by a long line of decisions, going back 
to 1843 that if a girl is given in marriage by her natural guardian 
even without, the consent of her legal guardian ami t he marriage 
actually takes place, it is irrevocable [see Ghnzi v, Suhru, (1), 
VcnkatacJiaryulvj v. Hang i chary ulv (2), Suyjyci wen} i Dasi V. 
Kali Kant'i D.is (3) and l/iitc/icnui v. Dhv/ihia (4)] and we 
are asked to apply this rule to the pre.scnt case. But. on t he 
fi.nding.s of the courts below it may be doubted whether the per- 
sons who gave the girl in marriage were licr natural guardians. 
It appe;ir.s that her mother died .several 3'oar.s ago ; that, her father 
died seven or eight months before the marriage now in qne,stion, 
and that .she and her brother aged ten lived Avith their paternal 
uncle and cousins up to Avithin a month or t avo before the marriage 
when they took her to the re.spondent’s house. 

We have not been referred to any case at all resembling the 
present case. But on the other liand, there i.s no case, of which 
we are nAAmre in AA'hich the marriage of a Hindu girl cflectcd 
without force and fraud by her relations has, after it has actuallj’ 
taken place, been declared to be invalid for Avant of the consent 
of the legal guardian. Neither Yajnavalkj'a nor the Hitakshara 
lays doAvn that the marriage of a girl ellected AA'ithout the consent 
of her legal guardian is iiiA’al id. In the case of Kkushalchand 
V. Bai Mani (5) the Court held that the texts on the subject AA’erc 
directoiy rather than mandator}', that the consent of the legal 
guardian was not necessarily of the essence of the marriage, and 

(1) (1879) I, L. R., 19 All., 515, (.3) (1900) I. L. R., 2S G. 1 I 0 ., 37. 

(2) (1890) I. L. R., 14 Mad., SIG. (4) (1897) I. L.R.,‘i2 om., 812. 

(6) (188G) I. L. R., 11 Bom., 247. 
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im principle of /«ciwm to 

a iimrringo effected without such consent, but also without either 

KAtnvM force or fraud. In tbe present case the girl was sixteen years 

Oiraiifji old at the time of the marriage : she appears to have entered upon 

it not unwilling!}’, and the object wliich her paternal relatives 
had in view in opposing her marriage with the respondent, and 
now have in view in resisting this suit, is the getting of a sum 
of :uoney upon what would bo something very like a sale of the 
girl to the one-eyed man Tulshi. It seems to us that this is 
eminent ly a case to which the principle of factum valet should be 
applied. We therefore hold that the marriage cannot now be 
declared void. Tiie appeal fails and is dismissed with costs. 

Appeal dismissed. 


2928 Before Mr. Justice Banerji and Mr. Justice Tudball. 

INDARJIT ' AND ornena (Devekdakts) u. QAJADHAR SAHAI (Plaintiff) 

February, 2Ci. dhaNPAT RAI and othbrs {Defendants)* 

Act No. JX of 1871 ('Indian Limitation Act J, section 21— Act No. IX O/1908 
(Indian Limitation AelJ, itetion 81 — Limitation — Mortgage with possession 
' —BeatUation of rents and profits equivalent to receipt of interest assuch under 

the terms of the mortgage. 

Under tlio terms of a mortgage deed oxeoutod in 1850 the mortgagee was to 
take possession of the mortgaged property and approprinto the rents and profits 
in lieu of intorost. Tho mortgagee romninod in possession up to 1889 when he 
was dispossessed. In 1910 ho brought n suit for sale. Neld, that the realization 
of rents and profits in lieu of interest was equivalent to tho receipt of interest 
ns such under tho terms of tho mortgage and therefore under seotion 21 of Act 
No. IX of 1871 tho mortgagee was entitled to compute limitation from the year 
1889. Act No. XV of 1877 having by that time como into operation, tho plaintiff 
was in 1910 oulitled to bring his suit within tho limitation provided by section 
81 of Act No. IX of 1908. 

This was a suit for sale upon a mortgage executed in 1850. 
The mortgage was usufructuary, the rents and profits being taken 
in lieu of interest on the mortgage money. The plaintiff remained 
in possession and realized the rents and profits down to the year 
1889, when he was dispossessed. The present suit was brought in' 
1910. Both the lower courts decreed the claim. The defendants 
mortgagors appealed to the High Court, and the only point raised 
in appeal was that the suit was barred by limitation before Act 

• Second Appeal No. 572 of 1912 from a decree of H. Dupernex, District 
Judge of Farrukhahad, dated the 3rd of February, 1912, confirming a decree of 
Joti Sarup, Munsif of Kaimganj, dated th e 6th of December, 1910. 
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No. XV of 18YY came into force, and therefore the plaintiff was 
nob entitled to the benefit of section 31 of Act No. IX of 1908. 

Babu Jogindro Nath Ohaudliri, for the appellants. 

The Hon’ble Pandit Moil Lai Nehriv, for the respondents. 

Banerji and Tddball, JJ.; — This appeal arises out of a suit for 
sale upon a mortgage of the 26th of January, 1850.^ The question to 
be decided is -whether the suit is barred by limit ation. The mortgage 
deed provided that the mortgagee was to take possession and appro- 
priate the rents and profits in lieu of interest. It has been found by 
the court below that in pursuance of this clause in the mortgage 
deed the mortgagee was in possession till the year 1889, when he 
was dispossessed. It is argued that the cl aim had become time-barred 
before Act XV of 1877 came into operation, and, therefore, the plain- 
tiff was not entitled bo the benefit of section 31 of the Limitation 
Act of 1908. Section 21 of Act IX of 1871 gave a fresh start for 
- the computation of limitation from the date of pa 5 ’ment of interest 
as such.' The realization of rents and profits in lieu of interest 
was equivalent to the receipt of interest as such under the terms 
of the mortgage and, therefoi-e. under section 21 of Act IX of 1871, 
the plaintiff was entitled to compute limitation from the year 1889, 
up to which year he has been found to have received interest. Be- 
fore that date Act XV of 1877 had come into operation. Therefore 
in accordance with the provisions of section 31 of Act IX of 1908 
the plaintiff was entitled to bring his suit within two years of the 
date on which that Act came into force. The suit having been 
brought on the lObh January, 1910, was well within time. The 
only point raised therefore fails. We dismiss the appeal wiih costs. 

Appeal dismissed. 
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Before Mr. Justice Sir Barry Griffin and Mr. Justice Chamier. 

DHANPAL SINGH (Plaiktipp) v. BUDH SINGH and another (Dependants)*^ 

Act m. XVI of 1908 [Indian Registration Act), section 50—BogiAered and unregist- February, 27. 

ereddocuments-Prioriiy-Ejrect on rights of prior unregistered mortgagee of 

sale in execution of a decree on a subsequent registered mortgage 
When property is sold in execution of a decree on a subsequent registered 
mortgage taking priority over a prior unregistered mortgage such sale does not 
^ave the egect of invalidating the prior mortgage or oE extinguishing altogether 

* No- 637 of 1912 from a decree of H. W. Lyle, District Judge 

of Agra, dated the 22nd of February, 1912, reversing a decree of Mubarak Husain, 

Subordinate Judge of Agra, dated the 13th of July, 1911. 

36 
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the rights of thG mortgagee thereunder.- but his debt would stiU be recoverable 
1913 the surplus, if any, left .after the satisfaction of the registered mortgage. 

Dhanpau This was a suit by the holder of an unregistered mortgage for 

SmoH Rs. 95 executed on the 15th of December, 1887, by Budh Singh 

iTOH Singh, in favour of the defendants’ predecessor in title. There had been 
another registered mortgage over the same property executed" on 
the 5th of December, 1892, in favour of Sah Tejpal, in pursuance 
of which the mortgagee had caused the mortgaged property to be 
sold and had purchased it himself. Tejpal resisted the suit on the 
ground of such purchase. The court of first instance gave the 
plaintiff a decree conditional on his paying to Tejpal half the 
amount due to him under the decree in his favour. On appeal, 
however, the District Judge dismissed the suit in its entirety, hold- 
ing that the plaintiS’s rights under his unregistered mortgage 
were altogether extinguished by the proceedings in respect of 
Tejpal’s registered mortgage. The plaintiff appealed to the High 
Court. 

Dr. Satisk Chandra Banerji and Munshi Benode Behari, ♦ 

for the appellant. 

The Hon’ble Dr. Sundar Lai, for the respondents. 

Griffin and Chamier, JJ.:— The "plaintiff in the suit sued to 
recover principal and interest on an unregistered mortgage deed, 
dated the 15th of December, 1887, to secure an advance of Rs. 95. 

The mortage was executed by Budh Singh, defendant No- 1. in 
favour of the plaintiff’s predecessor in title. Defendant No. 2 Sah 
Tejpal held a registered mortgage, also for Rs. 95, executed on the 
5th of December, 1892, hypothecating the same property. Tejpal 
brought a suit on his mortgage and obtained a decree, in execution 
of which he purchased the property himself. The present suit was 
resisted by Tejpal on the ground that he was purchaser in execution 
of a decree obtained on a document which by reason of registration 
took effect against the unregistered document held by the plaintiff. 

The court of first instance gave the plaintiff a decree conditional on 
his paying half the amount due to Tejpal defendant No. 2, under the 
mortgage deed in the latter’s favour. Tejpal defendant No 2 appeal- 
ed to the lower appellate court. In his memorandum of appeal 
various grounds were taken. But the lower appellate court has decid- 
ed the appeal on one ground only. Tejpal contended that as he was 
a purchaser at an auction sale held in execution of a decree on a 
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Judicinl Comiiiissioner, and Mr. T. C. IHggott, 2nd Additional Jiidi-: 
cial Conmiissioner) in favom' of the present respondent (1) on the 
autliority of a decision of a Full Bench in the case of Ghanira-. 
dco Smgh v. Mala T?7'asad (2). 

On tliese appeals ~ 

Dc GTiiythc , IG.C,, and_B, Duhi for the appellant 'contended 
that the alienations were binding on the plaintiffs, Iri the. 
absence of any allegation th.at the debts, to satisfy Svhich the 
alienatiens had been made, ^Yere incurred for immoral' purposes,, 
the alienations; as having been made by the heads of the joint, 
families, -were binding upon the other members , of the families. 
The burden of proof that they were not binding was in any case 
on the plaintiffs, and they had failed to discharge it. The manager 
■of a joint Hindu family had certain limited powers of alienation, 
and where the joint family consisted of a father and his sons,, the 
father bad all those powers, and he also possessed the power to 
alienate the joint ancestral property for his antecedent debts, 
and the sons were liable unless those debts were tainted with, 
immorality. Reference was made to Girdharee Lall v. Kantoo 
L'dl (3) : Siivaj Bunsi Koer v. Skeo Proshad Singh (4): Nanomi 
Babioasin v. Modion Mohun (5) : Bliagbut Pershad Singh .v. 
Oirja Koer (6).‘ Mahahir Pershad v. Moheswar Nath Sahai . 
(7j ; and Ghandradeo Singh v. Mata Prasad (2). 

But it was contended that the respondent Mahabir Prasad 
was not entitled to carry on the suits, as he had, on the true cons- 
truction of the agreements with the original plaintiffs, no title 
or interest to enable him to sue, especially after the withdrawal 
of the other plaintifis as the result of compromising the suits. 
Tne suits were a mere gambling in litigation. The transferors 
were out of possession of the property, and the transferee acquired 
no title under the deeds. The case of Achal Bam y. Kazim 


Husain Khan (8) was referred to and distinguished. 

(1) (1911) See MahaUr Prasad v. Basant Singh, 14 Oudh Oases, 299. 

(2) (1909) 31 All., 176. (5) (1885) I. L. B.. 13 (35) : 


(4) H879)I.L^E^5 0.Io,M8 : 

(8) (1904 ) I. L. B,, 27 All., 


(6) (1888) I. L. B., 15 Calc., 717 : 
' ' L. B.. 15 I. A., 99. 

(7) (1889) I. L. B., 17 Gale., 584 : 
L. B., 17 I. A., 11. 

271 ; L. B., 32 I. A., 113. 
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G, B. Lowndes for tbe r^pondent Mahabir Prasad contended 
that he had acquired a title under the agreements 'with the original 
plaintiffs which enabled him to maintain the suit. He was under 
these agreements a co-sharer with the original plaintiffs in the 
property. Both the Courts in India had decided that on the 
construction of the deed Mahabir Prasad had an existing right. 
In the present case, as in the case of A.ch'iL Rudi v. Kuziir. Husain 
Khan (1), the agreements operated as a ‘‘present transfer ” to the 
' - respondent Mahabir Prasad of the interest of the original plain- 
tiffs. • As to the alienations, it was contended that they were not 
\|within the competence of the alienors and were not binding on 
the original plaintiffs, nor on the respondent their transferee. 
They were not made for legal necessity nor required for the dis- 
charge of antecedent debts of the alienors. The decision of the 
m^ority of the Full Bench in the case of Ouandradeo Hingh v. 
Mata Prasad (2), on which the Judicial Commissioner’s Court 
had relied, was correct. 

Counsel for the appellant were not called upon to reply- 

1913, March 14i/i:— The judgement of their Lordships was 
delivered by Lord Atkinson <•. — 

These are three consolidated appeals from three decrees of the 
Court of the Judicial Commissioner of Oudh, the first dated the 
19th of March, 1909, and the other two the 29th of March, 1911. 

By the first of these, certain decrees of the Subordinate Judge 
o.-'Partabgarh, dated the 22nd of July, 1908, were in part affirmed 
and in part reversed, and by the two latter a judgement and decree 
of the District' Judge of Rae Bareli, dated the 5th of February, 
1910, was also in part affirmed and in part reversed. 

By this decree of the 5th of February, 1910, a previous decree' 
of the same Subordinate Judge, dated the 3rd of August, 1909, 
was in part affirmed and in part reversed. 

The facts out of which all this litigation has arisen are shortly 
as follows : — 

A certain estate in five villages in the Partabgarh- district was 
owned by two joint Hindu families, the respective heads of which 
were two brothers Binda Sewak and Ram Prasad, the share of the 
(1) (1904) I. L. E., 27 All., 271 : (2) (19091 1, L. E., SI All., 176, 

L. E., 82 L A., 113, . 


1913 


Basant 

,SlNGH 

V. 

MAHABin 

Pjrasad. 


1913 


Basant 

SiNGJI 

U. 

Mmuhih 

Pbaiad. 




278 


THE INDIAN LAW REPORTS, 


[VOL, XXX^ 


mid Binda Sowak’a branch being 7 omias 3 pies and that of Ear 

Prasftd's branch 8 annas 10 pies, 

A genealogical table set out in the respondent’s case, thi 

accuracy of which is not disputed, shows of what members these 
two families were composed : — 

MADHO. 

1 

Binda lovrulf. 


Ram Prasad. 


1 


Slieopal. 


■| 


Ohandra 

Shubhan. 


Bajrang Singh, 




) 


Bijal Bahadur. Bhojoal, Raghiibai, 

The persons whose names are printed in italics are plaintiffs 
in the two suits, numbered 548 and 549 of 1907, in which the 
decrees appealed from were respectively made, namely, Sheopal 
Singh and Ohandra Bhukhan Singh in the first, and Bhopal Singh 
in the second. In each of these suits one Mahabir Prasad, 
not a member of either family, but claiming an interest in portions 
of the joint family property under certain agreements, was 
joined as a plaintiff. 

By two deeds, dated respectively the 2nd of January, 1900, and 
3rd of October, 1901, Binda Sewak purported to sell to Basant 
Singh (the appellant)- bis share of the joint family property. 

Thereupon Bam Prasad, as co-sharer in the family estate, 
instituted two pre-emption suits in respect of these two sales, and 
obtained decrees therein. He subsequently, by deeds, dated the 
4th of June, 1903, and 3rd of August, 1903, respectively, purported 
to sell and convey to the same Basant Singh (the appellant) the 
share of the property the right to which he had thus acquired by 
pre-emption, together with all but a 6 anna share of his own 
share of the family property. In addition he, by deed dated the 
4th of February, 1907, mortgaged this latter 6 anna share to 
the same Basant Singh to secure a sum of Rs. 12,000. The 
mortgage was a possessory mortgage for a period of 25 years, Sheo- 
pai Singja, Chandra Bhukhan Singh and Bhopal Singh determined 
to impeach all these dealings with the joint famiLy properties as 
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being, on several grounds, void aocording to Hindu Ian-, but _ 

rtj' fheCrS'a^' Wa 

the oAer by Bhopal Singh. They are practaoally identical m 
terms. They provided that Mahabir Prasad should in each case 
finance the contemplated litigation on certain terms to be pre- 

sently considered in detail. ^ 

Two actions were accordingly instituted in the court of t e 

Subordinate Jndge of Partabgarh, tbe first on the lOtb of August, 
1907, in which Sheopal Singh, Bhukhau Singh and Mahabir 
Prasad were plaintiffs, and Basant Singh, Binda Sewak Singh 
and Ram Prasad defendants, praying for “ a decree for proprietary 
and actual possession of 4 annas 9 pies 6f karants under -pro- 
prietary ’share” in five villages therein named and for 
Rs. -1,7 04-14-9 II mesne profits. In other words, it was an action 
of ejeciment and for recovery of mesne rates. 

In the second suit Bhopal Singh and Mahabir Prasad were 
plaintiffs, and Ram Prasad and his grandsons Bijai Bahadur Singh 
and Raghnbar Singh defendants. The relief claimed was similar, 
namely, to recover possession of one-sixth of the property con- 
veyed away by Ram Prasad by the three deeds already men- 
tioned. 


Basakt 

Singh 

V, 

MAHAEIB 

PaASAD. 


In both suits a plea was filed to the effect that Mahabir Prasad 
was not entitled to recover possession. That .point was thus 
distinctly raised. Both suits, were- contested, and both heard 
together. • ' ■ 

The principal defendant in the first suit, by deed, dated tbe 
22nd of April,- 1908, compromised with the two principal plaintifife 
in that suit, namely, Sheopal Singh and Chandra Bhukhan. ' The 
deed provided, amongst other things, that the claim of these 
plaintiffs to recover the possession of the lands mentioned should 
be dismissed, and their claim for mesne profits rejected. This 
deed was filed in court, and on an application made under "section 
375 of the Code of Civil Procedure, -the suit was dismissed aw 
against these plaintiffs,. A similar compromise was entered inti > 
in the second suit with Bhopal Singh, and that suit was similarly 
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ns n^ninst hini. iJfuliabir Prasad thus became the sole 


pl.tiudfi ill both sui(s. His claim to recover the possession oL 
(bo .shares of the property mentioned in thorn respectively thus 
rosis entirely upon the agreements ho so entered into with these 
plaititirtk Even if all the impeached deeds w'erc absolutely void, 
lie u<>ubl not be entitled to the relief he claims unless these agree- 
ijiont.s conferred upon liim a right to recover possession of the 
undividcfl shares of those villages of which he seeks to recover 
the possc-ssion. The agreements thus become the foundation of 
hi.s title. Until their true construction and the nature of the 
rights thej'' confer have been determined, it is irrelevant to con- 
.sider ibe (jue.stion of the validity or invalidity of the deeds. The 
other i.s the preliminary question, and it has not only been raised, 
but actually ruled upon b}" the Subordinate Judge in his judgement 
delivered upon the 22nd of July, 190S. In the last paragraph 
but one of this ho, wlicn dealing with tlie seventli issue, said : — 

“ The suit, however, cannot fail altogether, as was contended by 
defendant 1. Plaintifl’ 3 has acquired an interest as to half the 
proport^U’ This seventh issue ran thus : — “ To what relief, if 
any, arc the plaintiffs entitled ?” Owing to the compromise, that 
issue came to mean, to what relief is the third plaintiff, Mahabir 
Prasad, entitled? And the last of the reasons stated in the 
apppcllant’s case lodged in these appeals is that the re pondent, 
Mahabir Prasad, is ” not entitled to possession of the property 
in suit or to any other relief.” It may Avell be that this question, 
though raised, was not much discussed, or not at all discussed on 
the hearing of the ajjpeals before the court of the Judicial Com- 
missioner, but since the point arises on the very face of the docu- 
ments on which the plaintiff’s case is founded, their Lordships 
think they are bound to decide it. It would be quite impossible 
for them to advise His Majesty to grant to a litigant relief to 
which, they were of opinion he was not entitled, simply because 
those concerned for the parties in the cause abstained from dis- 
cussing in the court from which the appeal to His Majesty had 
been taken a vital point plainly appearing on the very face of his 
written proofs, and plainly raised, as this point has been, in this case. , 
As the two agreements are practically identical in terms, it 
will be suflScient to consider one of them. 
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It is elementary law that a plaintiff in an action of ejectment 
must recover by the strength of his own title, not the weakness 
of his adversary’s. 

What may be the rights or interests, if any, which the plaintiff 
may have under these agreements in the subject-matter of the 
suit are irrelevant considerations if he has not a right to the 
possession he seeks to recover. 

The primary q^uestion for decision, therefore, is, did the agree- 
ment in the first action confer upon Mahabir Prasad at the time 
that action was instituted a then present right to that possession ? 
There is no suggestion that if he had not the right then he has 
since acquired it. 

The provisions of the agreement setting forth the conditions 
upon which it was entered into, relevant on this point, run as 
follows : — 

“,1. That in the sliaro of each declarant amounting to 2 annas 4 pies and 
13^ karants Mahabir Prasad will be a co-sharer of oiie-half share, and the remain- 
ing one-half share will belong to us, the declarants, as follows : — 

Sheopal Singh . . 2 annas 4 pies 13 Jrd karant share. 

Chandra Bhukhan Singh ..2 „ 4 „ 13Jtd „ „ 

”2. We, the declarants, and Mahabir Prasad, will be bound by the following 
conditions : — 

fa ) That Mahabir Prasad will bear the entire expenses in conneotion with 
the suit from the original Court to the Court of Appeal from his own 
pocket in the way he pleases, and if the opposite party prefer any 
appeal, then Mahabir Prasad will have to defend the appeal also with ' 
his own costs. 

fi J That in case of success Mahabir Prasad will be eniitled to proprietary 
possession of the share entered in paragraph 1 of this document or 
one-half of the share which may be decreed, and it wiU be at the 
pleasure of Mahabir Prasad either to keep his share joint or to have 
it partitioned. But during the period of jointness he wiU have aU 
rights of making coUeotions and management of the samindari share 
decreed. 

(oj That Mahabir Prasad will remain a co-sharer and proprietor like our- 
selves in all the sir and hhudjcasht lands and all zamindari rights 
relating to the zamindari share like ourselves, and we wiU have no 
right to keep separate possession over any sir and hhudhasht land, nor 
will we raise any plea as to exproprietary right." 

In t the view of their Lordships the, se provisions did not confer 
upon Mahabir Prasad a then present right to the possession of 
any share in the property the subject-matter of the suit. That 
right would arise, if at all, only when success in the contemplated 
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ntigation had been achieved. Success has not been achieved. By 
... the agreement it was contracted that up to that time, at all events, 
he, Mahabir Prasad, should merely be a partner, or co-owner 
with hisco-plaintiffsina certain undivided fraction of the pro- 
perty mentioned in the first of its paragraphs. There was no 
present grant or assignment to him of any separate share or frac- 
tion of the property divided or undivided. At best the contract 
only amounted to this, that in a certain future event he should 
become entitled to the proprietary possession of a certain un- - 
divided fraction of it, and then have the right to have that fraction 
partitioned. 

The case of Zal Achal Ram v. Raja Kazim Husain Khan 
(1) is wholly different from the present. There the sole owner 
, of certain lands, who had already sold one-half of them, 'executed 
a deed of sale in which it was set forth that “ he has sold half 
the estate to the Raja for a lakh and a half of rupees.” He 
acknowledged the receipt of one lakh, the balance was to be paid on 
the termination of certain litigation, which the Raja was to conduct 
at his own expense. The statement of the amount of the consi- 
deration was no doubt exaggerated. But the vendor never 
impeached his deed as not being a valid transfer of the property. 
On the contrary, he had more than once affirmed it, urged the Raja 
to take proceedings founded upon it, and continued to receive 
payments due to himself under it. The terms of the instrument 
are not set out at length in the report of the case, but Lord Mac- 
naghten in delivering the judgement of the Board, after dealing 
with all the facts and quoting from the deed the passage already 
mentioned, says, at page 121 of the report (2) Their Lordships 
agree with the judgement of the Court of the Judicial Commis- 
sioner that the transaction was a present transfer by Ardawau 
(the sole owner) of one moiety of his interest in the estate 
giving a good title to Raja on which it was competent • for 
him to sue.’’ The case cannot be relied upon as a guide to the 
true construction of the agreements in the present case. 

On that construction- their Lordships are clearly of opinion 
that neither agreement by its terms confers upon the respondent 
Mahabir Prasad any present right to recover the possession of 

(1) (1905) I. L. B., 27 All., 271 : (2) I. L. B„ 27, All., 290. . 

L. B., 32 I. A., 113, 



ALLAHABxVD SERIES. 


283 


VOL. XXXV.] 


the share of the property mentioned in it which he claims to 
recover. They accordingly think that these appeals .^hould he 
allowed, that the three judgements and decrees of the Court of 
the Judicial Commissioner, dated the 19th of March, 1909, and the 
29th of March, 1911, respectively, should be set aside, that the 
two judgements and decrees of the lower Courts, namely, that dated 
the 3rd of August, 1909, of the Subordinate Judge, and that of the 
District Judfe of Rae Bareli, dated the 5th of February, 1910, 
should also be set aside, aud that both the suits should be dis- 
missed with costs, and they will humbly advise His Majesty 
accordingly. The respondent must pay the costs of these consoli- 
dated appeals. 

Appeals alloiued. 

Solicitors for the appellants : — Barrow, Rogers and Ncvill. 

Solicitors for the respondents -.-‘Watkins and Hunter. 

J. V. W. 
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MOHAN LALTI akd another (Plaintiffs) v , GORDHAN LALJI tIAHARAJ 

AND OTHERS (DEFENDANTS). 

[On appeal from tbo High Oourfc at Allahabad.] 

Hindu Law '-Endowment — Right of succession to schaitship of temple belonging 
to Ballavacharya Oossains — Evidenoc of dedication — Claim of persons incom- 
potent to be sebails (as being Bhats J of Ballav temple disatloxoed as defeating 
the purpose for which the founder established the tvorship — Title — Proof of 
independent title to succession as sebait. - 

In a suit for possession and the right of sehaitship of a temple belonging to 
the Ballavacharya Gossains founded by one Jilnttuji, the maternal grandfather 
of the plaintiffs (appellants) the defendant (respondent) contended that the 
ordinary Hindu la-w was not applicable as alleged by tho plaintiffs, and that 
daughter’s sons were excluded by custom from succession. 

Held that, apart from positive testimony on the point, the performance of 
the worship of the idol in accordance with the rites of the sect for whose benefit 
it was held, might he treated as good evidence of dedication, and the ordinary 
rule of Hindu law relating to the descent of private property was not appli- 
cable. ‘ 

Held also that the rule that the heirs of the founder succeed to tho sebait- 
ship laid down in Gossamee Sree Greedharreejce v. Rximanlolljce Gossamee (1) was, 
as there implied, subject to the condition that the devolution in the ordinary 
line of descent is not inoonsistent with or opposed to the purpose the founder 
had in view m establishing tho worship. In the present case the appellants 
being Bhats, and not belonging to tho Gossain Jcul were not competent to be 
sehaits of a Ballav temple where the rites were performed according to the Ballav 

' « Present .-—Lord Atkinson, Lord Moulton, Sir John Edsh and Mr. Amber Am. 

(1) (1889), I; L. B., 17 Oalb„ 3 j L. R., 16 1. A., 137. 
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V, J{ rKvly v.,t:Mw.lt}wy could nol pcdorm. To allow thoir 
K,x-,ui •.-i fiij. ii,„ ptirpo,-:-) for which tho worship was ostabiishcd. 

Jlr.d turih-r ihni tho rcujotuhni hnd cifablishod an indcpondcnt title of 
hiS .!.> t!;,j tr-nplo r„i Uinp tin- nearest mnlo rolntivo of Muttuji both being 
rf Iv.n full brothers The idol in the lompio was brought from his 
lenii-b-a? :;a!hdw;ir.i,f,rid the worship founded by Muttuji was an oC-shoot 
o» the v on-.'npaJXV.auhvara, Tho temple was also built on land beIonging;to 
the Tehoi: rfr.i'r.nd, 'ut wdth tho permission of his nnocslor who hold the office 
o' Tehojt at th'O lim-f. Ifo had Iheroforo a dear title according to tho customs 
an l nia'i'*. of tbeBjllav l::il to tho sobaitship of tho temple, 

AmiAh frotri a jth/gcinenf, and decree (2Sth February, 1910) of 
I ho Jliifh Court ;it Allahabad, wltich affirmed a judgement and 
de neo (.Itli August, 1907) of the Judge of the Small Cause Court 
at Agra, exercising (he powers of a Subordinate Judge, dismissing 
tho ap])oIlan(s’ suit. 

Tho facts of this case, which is an appeal from the decision of 
tiio High Court (I^iciIxMids and Tudball, JJ.) reported in Indian 
Law Hc]mr(s, 32 Allahabad, 4G1, suQicientlj^ appear from the 
judgcinont in that case, and are also stated in tho judgement of 
their Lordships of the Judicial Committee. 

On this appeal— 

/Jc GvMy'hcv, f(. C.y and Ross, K. G., for the appellants con- 
tended tliat tlio burden lay on the respondents to prove the custom 
they alleged of tho exclusion of the sons of daughters of the found- 
er by his male kinsmen, and that they had failed to discharge it. 
Tnc Higii Court had wrongly placed the burden of proof on the 
appellants to show that they, tho daughters’ sons, were entitled to 
succeed, Tho question was on whom the onus lay. Did it lie on 
tlie appellants wlio alleged that tho ordinary Hindu law was 
applicable, or on the respondents who set up a special custom 
(contrary to the Hindu law) which, they contended, applied and 
governed the present case? Keference was made to Jagadindra 
Nath Boy v. Ecnwila Kumari Debi (1) ; Gossamee Sree Qree- 
dharreejee v. Bumanlolljce Goswaniee (2); Qreedharee Doss 

NundoJmsore Doss (3); Mu'tu' Ramalniga SetupaU 
- - -r. „ Ghatar Pwn 


V. 

V, 


V. PeTianayagum Pilldi (4); Gcnda Puii v. 

(5) and Janoki DeU Oopal Acimrjia Goswami (6)- On 
(1) (1004) I. E. L., 82 Oalo., 129 ; W (1874) E «•, 1 1- A • 209 (228), 

(2, (8) (18e8,I.EB,9^A.l,l^W:EE, 

.(8) (1807) 11 wi: t'A . 405 (427, 428). (6) (1882) I. g; ' 
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evid6HC6 it was, submitted that it was proved that the daughters 
sons do succeed to the office of sebait of a temple of the hind in. .suit. 
The High Court bad found that Muttuji was the founder of the 
worship conducted in the temple; 'and^ on the above authorities the 
appellants as his heirs-at-law were entitled to hold the office of 
sebait, and to obtain the custody of the idols, temple, and the pro- 
perties appertaining thereto as superintendents and manager, s. 

Sir Erie Richards, K. G., and B. Dube, for the first respondent 
were not called upon. 

1913, March 17 f/i. —The judgement of their Lord.sbip.s v/a.s 
delivered by Mr. Ameer Ali ; — 

The dispute in this case relates to the shebaitship of a 
Hindu temple belonging to the Ballavacharya Go.s.sain.s situated 
at a place called Jatipura in the Muttra district of the United 
Provinces of India. 

The Ballavacharya cult, in 'reality an ofishoot of Yai-hnavism, 
was founded in the 16th century of the Christiaji Era ly one Eallav- 
acharya, who is usually designated among Ms foihrwerc and dif> 
ciples as Maha Pirbhuji. He and his descendante, wIjo concl;ji,ut.e 
the Ballavacharya Go3,sain Kul, are held in great vene 7 'atjo;i ly 
the members of the .sect and regarded as the incarnation of the 
famous and favourite Hin.du dmty Krishna, v/ho)n in common v/ith 
other Yaishnavs (Yishnuvites) they worship, d.'ne eolt ec'mdhiched 
hy Ballavacharya differed in eeverai p-rticukr;- f/o/// tl/e- prootice'; 
in vogue among other volAJ-Jes of Kri-shna, th-e princip;.) point of 
ffe en^^e con.. j t.oe fact /.e rept'EaV^o the p/ao 
of celibacy and asceti'icm practiced hy the v-te.' 

The Gccce'r.o.c, 

of Ballav, pcssees sererei prf.c.cf^ta,, ^«.c.y-.cr- , o.- 

sided over by a rr.er.hec of He Hhh or fern;.-; .v 
Tikait. 

The defendarit 
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In Iho first place tlie Ballavachaiyas do not intermarry in t 
m Kul, as t.iic members belono- to the ■ “ 
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Moiiaj;Laui - .ncuiuL-is ueiong to tile same gotm They i 

Gononis "“ong Btote, a ivell-lcDown Bralimanical caste 

marry their daiigliters to Bhats. 

Intlio Ballavacharya Gossain temples, besides the prind 
image, which is directly or indirectly a presentment of Krisi 
there are subsidiary images not enjoying the same worship 
veneration but nevertheless regarded as representations 
Krishna. J'hcj'' are almost invariably images of one or other 
ihe descendants of j\Iaha Pirbhuji. 

Another fact necessary to bear in mind is that the ministratio: 
in tlic Ballavacharya temples are entirely in the hands of tl 
direct descendants of the founder, and the Gossains of his Eul a: 
the preceptors of tiie cult taught by him. 

Tlie temple which forms the subject-matter of dispute in tl 
present case is stated to have been built about the time of tl 
Indian Mutiny, by one Muttuji, a descendent of Ballav and thus 
member of his Eul. The worship be set up in this new temp] 
was of the image of Sri Bfadan Mohanji, which is proved to hav 
been brought from the Tikait defendant’s temples at Nathdwars 
TJiis was one of the subsidiary images that were worshipped then 
along with the principal deity. 

Muttuji remained in possession of the temple built by him anc 
of the worship performed there until his death in 1883. He left 
a widow, Satbinda Bahuji, and two daughters, Musammat Ganga 
Beti and Gordhana Beti. After the death of Muttuji, his widow, 
Satbinda, carried on the worship until 1888 when she died, and 
the charge of the temple devolved on Ganga and Gordhana. 
Ganga died in 1896 and Gordhana in 1902. Both Ganga and 
Gordhana were married, according to the custom ot the sect, to 
Bhat husbands and their sons are accordingly called Bhats, The 
plaintiffs, Mohan Lalji and Gordhan Lalji, are the sons of Ganga, 
whilst the defendant, Madhusudan Lala, is the surviving sou of 
Gordhana, and Damodar Lala is her husband. 

On the death of Gordhana, these two, together with i^rudh 
Lala, another of her sons, who was alive at the time, appear to 
have taken possession of the temple. In 1904 a suit was instituted 
by the defendant Tikait Gordhan Lalji, against Damodar and 
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his two sons to establish his title to the shebaitshipj and for 
possession of the temple. This suit was referred to arbitration, 
and an award was made in his favour under which he obtained 
possession. 

During the pendency of that suit, the plaintiffs, the sons of 
Ganga, brought the present action against Daraodar and bis two 
sons for joint possession of the temple and its appurtenances. On 
the 25th of August, 1905, Tikait Gordhan Lalji was added as a 
defendant to the suit of Mumsamat Ganga’s sons. 

The'plaintiffs’ claim against Gordhan Lalji is for ejectment ; 
whilst against the other defendants it is for joint possession. They 
allege that M-uttuji, their maternal grandfather, was the owner of 
the temple with all its appurtenances; that on his death his widow 
came into possession of the same by right of inheritance ; and that 
upon her death their mother and their aunt “became the owners of 
the temple.” And they claim to be entitled on the death of Gor- 
dhana to joint possession with her husband and sons to an equal 
_share as “ owners.” It will be noted that they based their right 
on the ordinary right of inheritance under the Hindu Law. 

The Tikait, the real contesting defendant, denied the title 
put forward by the plaintiffs. He urged that the temple was not 
the personal property of Muttuji and that the right of inheritance 
did not attach to it. He further alleged that, according to the 
custom in force among the Ballavacharyas, daughter’s sons did 
not belong to their Kul and were debarred from taking part in 
the ministrations at the temple for the benefit of the worshippers ; 
and he claimed that, as a collateral relative of Muttuji in the'inale 
line, he was entitled to succeed him as shebait. 

He also alleged that the temple was built by Muttuji on land 
belonging to his (the defendant’s) father with his permission, and 
that on Muttuji's death without leaving any lawful heir the right 
to the possession devolved on him. by virtue of an agreement 
executed by Muttuji. 

On these respective allegations of the parties the Trial Judge 
framed a number of issues, only four of which need attention. The 
second and third put in issue the incapacity alleged by the defend- 
ant of daughter’s sons succeeding to their maternal grandfathers 
or -taking part in the worship at a 5allav temple. ‘ The fourth 
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raised the question whether the property was dehuUur. The fifth 
dealt with ' the claim of the defendant to succeed to the shebait- 
ship by right of heirship to Muttuji. 

The Subordinate Judge, on an exhaustive review of the evid- 
ence, held on aU the issues against the plaintiffs and accordingly 
dismissed the suit. His decision has been aflSrmed on appeal by 
the High Court of Allahabad. 


From the decree of the High Court the plaintiffs have appealed 
to His Majesty in Council. They, or rather their advisers, 
abandoned, if not in the first court, certainly in the High Court, 
their contention that the temple in suit with the appurtenances 
formed the private property of Muttuji subject to the ordinary 
law of inheritance. In the High Court the case was discussed 
and decided on the admission of the plaintiffs’ counsel that the 
property in suit was debuttur. In fact, in their Lordships’ judge- 
ment, the evidence left no room for the opposite contention, for, 
apart from positive testimony directly bearing on the point, the 
performance of the worship in accordance with the rites of the 
sect for whose benefit it was held may be treated as good evidence, 
of dedication. That being so, the ^ ordinary rule of Hindu Law 
relating to the descent of private property is not applicable to 
the particular right in controversy in this case. 

Stress, however, is laid on the principle enunciated in Gossa- 
mee Sre 3 Qreedharreejee v. Rumunlolljee Qossamee (1), where 
Lord Hobhouse, delivering the judgement of this Board, said as 


follows : — 

“ According to Hindu Law, when the worship of a thakoor has been found- 
ed, the shebaitship is held to be vested in the heirs of the founder, in default 
of evidence that he has disposed of it otherwise, or there has been some usage, 
course of dealing, or some circumstances to show a difierent mode of devolu- 


This rule must, from the very nature of the right, be subject 
to the condition that the devolution in the ordinary line of des- 
cent is not inconsistent with or opposed to the purpose the founder 
had in view in establishing the worship. This qualification is m 

fact covered by the words used by Lord Hobhouse. ^ 

Starting from this point, the first question to determine is 
whether the plaintiffs suing for the joint exercise of the right of 
(1) (1889) I. L. Br) 17 Oalc., 3 : L, B., 16 I A„ 1-37. 
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sliebaitsbip to tlie temple, in suit, have established tbek' compet- 
ency for the office. The duties which are imposed on the person 
in charge of the temple and of its worship are to be found veiy 
comprehensively set forth in ProfesscJr Hayman Wilson s Reli- 
gious Sects of the Hindus.” Both the courts in India have found 
that the plaintiffs, being Bhats, and not belonging to the Gossain 
Zui, cannot perform the diurnal rites for the deity worshipped by 
the sect ; they cannot wash, dress or adorn the image or perform 
the arif important rites) which seems to consist 

in waving the light before the image of the deity. They cannot 
touch the food offerings placed before the idols, which are after- 
wards distributed among the Vaishnav votaries. Nor can they 
communicate the mantras to the disciples for purposes of initia- 
tion. It is to be noted in this connection, that whilst the daugh- 
ters of the Ballav Gossains married to Bhat husbands continue 
to live in their father’s houses and remain within their father’s 
Kul, their sons do not acquire that status; as sons of Bhats they are 
Bhats, and not Ballavacharya Gossains who are by virtue of their 
descent entitled to act as ministers of the cult established by 
Ballav Maha Pirbhuji. 

Another fact is equally clear on the evidence that Bhat girls 
married into the Gossain Kul receive the mantras and become 
thenceforth members of the Knl. It is not surprising, therefore, 
that after Muttuji’s death his widow and daughters remained in 
chargb of the temple and its worship. But to allow the plaintiffs’ 
claim to an admittedly Ballav temple, where the rites are per- 
formed according to Ballav ritual, which, it is clearly established, 
they cannot perform, would, in their Lordships ’ judgement, defeat 
the purpose for which the worship was established. 

In an action of ejectment the conclusion at which their Lord- 
ships have arrived would be sufficient for the affirmance of the 
decree appealed against dismissing the plaintiffs’ suit. 

But their Lordships are of opinion that the Tikait defendant 
has succeeded in establishing an independent title of his own to 
the temple in suit. He appears to be the nearest male relative of 
Muttuji, both being descendants of two full brothers; there can Jjc 
little doubt, also, that the image installed at .Jatipura was l^rought 
from his temple at Nathdwara, and that the Vi'orsliij) Ibondcd 
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by Muttuji was an offshoot of the worship in Nathdwara, The 
temple, again, was bmit on land belonging to the Tikait defend- 
ant. with the permission of his ancestor, who held the office of 
xikait.at the time. 


It seems to their Lordships that, apart from the statements 
contained in Muttuji’s letter, on which the defendant relied in his 
written statement, he has a clear title, according to the customs 
and usages of the Ballav Kul, to the shebaitship of the temple in 

On the whole their lordships are of opinion that the judge- 
ment and decree of the High Court are right, and that this appeal 
must be dismissed. And they will humbly advise His Majesty 
accordingly. 

The appellants will pay the costs. 


Appeal dismissed. 

Solicitors for the appellants: — T. L. Wilson, Go. 

Solicitor for the first respondent ’.—Douglas Grant. 

J. V. W. 


EEVISIONAL OBIMINAL. 

Before Mr. Justice Tudball. 

EMPEROR V. TULSHI RAM.» 

Act No. II of 1899 (Indian Stamp Act), sections 2 ^23 J, 62 and 63— Sarkhat — 
Memorandum of account — Beceipt — Several items of over Bs. 20 each — Each 
item to be stamped. 

Held that a memorandum of account between debtor and creditor, which 
was left in the possession of the debtor and consisted of items entered from time 
to time of money advanced and repaid, was a document which required a separ- 
ate receipt stamp in respect of each item of over Rs, 20, 

One Tulshi Ram was in the habit of horr owing money from 
time to time from a money-lender. The account of the sums 
of money borrowed and repaid was left in the hands of the 
debtor, and consisted of a paper upon which such sums were enter- 
ed as occasion arose in opposite columns. When the account was 
finallyclosed, a balance of Es. 50 odd was paid and one receipt 
stamp attached and signed by the creditor firm. The receipt stamp 
was not cancelled. The debtor Tulshi Ram was on these facts 
convicted under .section 62 of the Stamp Act, 1 899, on the finding 

* Criminal Revision No. 82 of 1913 from an order of Ram Saran Das, Magis- 
tr.ite, first class, of Ballia, dated the 23rd of October, 1912. 
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that each entry of a receipt for over Es. 20 requii'ed to be stamped 
separately. He was also convicted under section 63 of the Act. 
Tulshi .Earn applied in revision to the High Court. 

Munshi Lahshmi Narain, for the applicant. 

The Assistant Government Advocate (Mr. M, Mctlcomson) for 
the Crown. 

Ttjdball, J.— In this case the applicant has been convicted 
under sections 62 and 63 of Act 11 of 1899 in respect of what has 
been called a sarkhat throughout the case. This sarkhat Ts a 
document on a piece of paper which appears to have been written 
up from time to time. It shows on one side sums of money advanc- 
ed, and on the opposite side various sums of money repaid by the 
debtor. When the account was finally closed, a balance of Es. 50 
odd was paid and one receipt stamp attached and signed by the 
creditor fi.rm. The receipt stamp was not cancelled. The Magis- 
trate has held that the entry in respect of each of the items of 
receipt of over Es. 20, is an acknowledgement within the definition 
of the word f 'receipt” in section 2, clause (23), of the Act, and that 
each of such entries should have been stamped, and he has, there- 
fore, convicted the accused under section 62 of the Act. In res- 
pect of the non-cancelment of the receipt stamp affixed, he has con- 
victed him under section 63. There cannot be any doubt that the 
sarkhat was written up from time to time and that it was left in 
the hands of the debtor, so that the entry of each item of payment 
and receipt might be entered thereon to act as an acknowledgement 
of payments and receipts. When each item of receipt was entered 
by the creditor therein, there can be no doubt that the memoran- 
dum imported an acknowledgement of a part-payment of the debt, 
and as each entry was made it ought to have been stamped with a 
receipt stamp. Technically, therefore, the applicant was guilty, 
and as only a nominal fine has been imposed, there is no reason for 
interference on the question of sentence. The conviction under 
section 63 is of course good. The application is rejected. 

Application rejected. 
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. ^ APPELLATE CIVIL. 

Before Mr. Justice Sir Harry Griffin and Mr Justice Chamier. 
BHAGWAN DAS and another (Defendanis) v. MUHAMMAD 
YAHIA (Pdaintiff).** 

Landholder and tenant— House in abadi— TFeW sunh by tenant inside his housc- 
Mandatory injunction — Discretion of Court. 

In tbis'case the High Court refused to grant a mandatory injunction at (be 
suit of the zamindar for the removal of a ^vell recently constructed inside their 
house by tenants of a house jn a town ; the position of the tenants being that 
they and their predecessors in title had paid no rent for generations, and were 
only liable to ejectment in the event of the site occupied by them being cleared of 


buildings. - _ ... 

In this case the plaintifif was the zamindar of a patti in Uie 

town of Mariahu. The defendants were tenants of a house in the 
patti, but they had never paid rent, and were apparently only 
liable to ejectment in the possible event of the site occupied by them 
becoming denuded of buildings. The defendants started to build 
a well inside their house. The plaintifif thereupon instituted the 
present suit praying for an injunction restraining the defendants 
Lm building their well and directing them to restore the land to 
its original condition. The court of first instance held that the 
defendants were entitled to build the well and accordingly disnuss- 
ed the suit. On appeal, however, the lower appellalc court i-ovens- 
ed this decision. The defendants appealed to the High Court. 

Mr B A Haidar (with him Dr. Satisk Chandra Banerji), for 


^^^A^tenant who occupies a house in the village abadi can luake 
pmputs in his house. He can do any reasonable thmg winch 

nil add to TheJiajah of Bansi (2). 

.wellisareasonab e 1 

^""^TrrrpuiTOSC of a house. The sinking ofa wellinsidc 

rr pisnotaiact inconsistent with that purpose, and .s no. 

be house IS i,3,,Mus to the land. The wajib-ub 

lestructive of or p J . • . a rjower to build or to 

,,, aives to each tenantthejmre^^ 

——^533 i9i:j frornTdccrcc^^in Bcbr.ri Lsl. SuV.-ui- 

«hecondAppcaU rebruary. IMU, reversing a dec.-K c- 

nalo Judge of Jaunpur, , ^ ^ated the 6th of SootemUr, 1011. 

wSy r. ^.4. (2) (1831) I. B.. 4 All , 
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tflo Huil. holding that tho construction of the well inside the house 
■ «-as not such a user as nnecled the z^imindar’s rights injuriously, 
and that the well was a necessary adjunct to the comfort of the 
occupants of tho house. The lower appellate court on appeal held 
that thoplaintitlV.'iiniudarwas entitled to the relief asked for on 
the groutid that tho construct-iou of the well was an interference 
with (ho!plaintia\s right as zainindar. The lower appellate court 
having decreed tho suit the defendants come here in second appeal. 
The courts below find that the occupiers of houses in Mariahu have 
a right to transfer houses subject to payment of one-fourth of the 
.sale price to tho zainindar. We have hoard the learned counsel for 
tho jiarties at considerable length, TJie question, as it appears to 
mo, for doci.sion, in this ap2)eal is whether the plaintiff has made 
out a case for issue of an injunction. The plaintiff is the zamindar 
of the patli where the defendants’ house is situated. His rights 
as zamindar a2)pear to bo limited by the rights which occupants of 
Iiouses have acquired by custom against the zamindar so long as 
the houses are in the occupation of the family. The houses only 
escheat to tho zamindar in case of the family dying out. I am 
unable to hold that tho construction of the well on the premises of 
tho defendants is iv breach of any obligation existing in favour of 
tho plaintilf wiiother expressly or by implication. A well on the 
premiso.s is an undoubted adjunct to the convenience of the occu- 
pants, and it is diQicult to see in what way the zamindar s interests 
are injuriously affected by its construction ; while its removal 
•would imdoubtedly cause inconvenience to the defendants. If 
there be an invasion of the zaraindar’s rights it is of so slight and 
doubtful a nature as not to call lor interference, more particularly 
in view of the fact that the chance of the zamindar entering into 
possession of the house is very remote. There appears to be some 

reason for holding, as held by the court of first instance, that the 

plaintiff was actuated by malice in instituting the present suit. 
Taking all the circumstances into consideration I am 'of opinion 
that this is not a case in which the injunction asked for should be 
granted. I would therefore allow the appeal and dismiss the plain- 
ChamieR, J.— I agree that this appeal should be allowed. The 
appellants are the owners and occupiers of a shop and an adjoining 
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hoiisG ill qasba Mariaiiu. The respondeDt is the isauiindar of the 
qasba. The question for decision is whether the appellants are 
entitled to sink a well inside the shop without the permission of 
the respondent. It has been found by the courts below, and it is 
now admitted by the appellants, that the respondent is the exclu- 
sive owner of the land on which the house and shop stand, but that 
the appellants are entitled to retain possession as long as the build- 
ings remain on the land. The Munsif held that the appellanls 
were entitled to sink the well without the respondent s permission. 
On appeal the Subordinate Jud ge held that they were not. 

It must be taken that the predecessors of the appellants obtain- 
ed the land from the zamindar for the time being, for the purpose 
of erecting buildings thereon, and that they agreed expressly or 
impliedly not to use the land for any other purpose. Therefore, if 
the acts now complained of are inconsistent with the purpose for 
which the land was given to the appellants’ predecessors, the res- 
pondent is entitled to a mandatory injunction. It was not sugges- 
ted by counsel for the appellants that a mandatory injunction was 
not a suitable form of relief or that any other relief would meet 
the case. In this connection I may note that it was admitted 
before us that the respondent objected to the construction of the 
well as soon as he came to know of it. 

Two provisions in the wajib-ul-arz have been referred to. One 
of them certainly has no bearing upon the case. It relates to tlie 
digging of wells by kashticars, and evidently was not intended to 
apply to the ahad/i. The other says that a kashthir, or ryot, can 
build and pull down as he pleases within his own inclosure (cmdar 
abate apne Ice hana o bigar sakta hai), I doubt whether this was 
intended to authorize the construction of wells. It was probably 
intended to authorize a kashiJear or ryot, to make structural alter- 
ations inside his premises without reference to the zamindar. 

But I am not prepared to hold that the sinking of a well within 
the premises was an act necessarily inconsistent v/ith the purpose 
for which the land was granted. A well is one of the amenities or 
conveniences of an Indian house, and I consider that the grant of 
land for building purposes carries with it the right of making a 
well for the convenience of the occupier?^ I v/'ould therefore 
tore the decree of the Miimif. 
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t--.-r s,ppr-:u,^ (;.ytri f-i >o; funl {|,nt uf tlie court- of finst- ins- 
- r->^..r>^!. T.v |,!,nJn;itT u-ill pny the co>[s of the defendnuts 

A//ptul allowed. 

Jut- 'i .Ur V .vv //Ji-r;- (hijJJr. an.i Mr. Juitkr Chair.ier. 

.UiitkU. aStUUrv. iVc.uativr) V GltULAM HUSAIN arm* 

•ij: * 

lrvr‘.'.^,r..(,ririij, C'd:r xx[,rt:u tM-uut>ianoJ dccrec-Sak in 
(?r.,-; ..fi. - / /^-i, ■,|-;i r ; — tij rrc.rrnji!or dr/t-aiillc. 
ii:t '. *,?■, .•.‘I s. i.,'.N ^, «»•.*.?,- tft i;.; tni !<■ i ;!!;t!;v.-.'4b!<> ptoivrty cold in cxccu- 
‘.■.-T-.t o‘ Hift s.:k!<Hn cxccution IS not 

i - ,-r ,. i - utrlf-r order XX!, rule 83, o! Ibo 

r,..!- . "C u; f,o?. fM'-.'r. S'/nuti v.ih'uni Mncal ( 1 ) ani XaWiari 

Jh i^. K'AM-:‘.U f ^t.-A-rd. 

'i'sii: h’.'-'.i «>f fid ; c,4>.;>uvrf‘ hriftly folhmv -A certain inalial 
‘.v.v. divid' d srit * *’.v.» pift!-;, imfin-jy, (1) prifti Fakir Bakhsli, in 
v.ld 'lf th'' jdutn!.:‘! Wiin n «‘>>'>f!:tror, and (2)|);ttli 5Iumtaj:-tid*din, in 
v. Kt'di *!i*' d<'fr!id;tnr. v.ii** a c ^-'^ftarer hy virtue of shares purchased 
hy hint ntsd'-r tv.'<» <lnt<.d the llth of August, 1910, A 

?..h:4re in th<- latter patti was ptjt up, on tho20tli of September, 1910, 
ta ;:do by au<-ti"n in exoaution of a decree. Tlic plaintiff bid' for 
thoprujv rty, and tho dcfemluta, offering the stunc bid, claimed the 
rioht ’'f pre-*:'!upt.ion und>'r order XXT, rule 88, of the Code of Civil 
PiM'asluro. Tiie ;'ah« was conOnned in the defendant’s favour. 


Then th<- plaintiff brotight a suit for a declaration th.at- the defend- 
ant had no right of pre emption, and for possession of thepropert}'. 
Both iho lower courts tlismis-ed the suit, hence thi.s second appeal. 
.Shortly b, -fore (ho institution of (his .suit, but subsequent to the 
date of til'* auction .sale, the plaintift Iwd brougJit two suits for pre- 
emption in respect of the .shares purchased bj' the defendant in 
j)atti Mnmtar.-vul-diif i>n the 11th of Aiicust, 1910 : both these suits 
woro decreed and tlie decrees had become final. 

Dr, ,9(/tis/t Ohandrtt Jianerji (with him Pandit Braj Nath 

VynB), for the appell ant : — 

• Sw^iTAi^wi^ No 39 of 1912 from n docroo of Muhammad Shafi, Judge of 

tl’.o Court of Small Causes osoroising of (ho powors of a Subordinate Judge of 
Allaliabad, dated Iho l5lh January, 1912, oonfirming a dooreo of Sumer Gbaud, 
First AddUional Munsif of Allalmbnd, dated the 29tb of August, 1911. 

(1) (1909) I. L, B., 82 All., 40. (2) (1907) 4 A. L J., 861. 
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VAiqnu'A aoq qsuinifii sii o[qq paimboB pnq aqg *apTj enros 
[uMinbov [MUj aqs niqj pa°.iu sbav qj ‘pnoq presaiojB aq: 01 qqSu 
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‘jeq Aq pe^jijeqnr qqep .eS'eSc^jotn eqq jo f^unora'B aq!) 

-aaScSifiora; eqij jo sndaoo aq!}. Sntqs'BjU. ttiojj ‘AvoptAi eqq. jo as^o 
eqi} ut ‘ AopiM. aq^^ qnaAajd o!} ‘atti sraaas • s'b ‘aq pijA lanois 
-jaABJ aq;j jo (jqSia /fpo aqj^ •4q9p aS'eSi^iOTa aq:} aoj lauaisiaAei 
eq 4 0 !f 9[q'Bi:{ aq 'Aiopr^i. aq!f /q aSi'gqosrp 'b jo asBo aqj trt TOqq. ejora 
iCuB ‘Jon p[noAv aq eaiajsuBij aqj taoaj aSjBqostp b paniBjqo sieq 
joSb^Jigui aqj j j ‘joSBSjiora aqj oj aSiBqosip b oaiS oj pa^jigna 
‘noinrdo iCra ui 'si aaiajsuBjj aqj aSBSqjdro aqj aapun' sjqSu 
jaq saajsnBij aqs jj -os op iCBin ob^b Aiopm npuig; b ‘ a'.iojaiaqj, 
•jqtiop pnB isiaAoijnoo puoiCaq si loSBSqiotn aq'j oj aSjBqbsip a^ajd 
•taop B aAi§ TiBO ja§BUBTn "b jBqj, '^qiadoid ^{iniBj b jo ja§BnBni 
eqj JO asoqj nBqj ssej 'an^Bj^ yfq jiio pajniod sb ‘jon aiB 
siaAi.od lajj ‘JoSBSjJoni aqj taojj np§B jaAO ifauotn jBqj ttiiBp oj 
.larroisiaAaj aqj iit ai| jon pjtioAL ji ‘aSjBqosip b tniq 9 avS puB aoSvS 
-qjota eqj moij ^anoin aSBSjiota eqj paApoai eqs jj •joSBSjaotci 
eqj OJ aSjBqosiq) pnj B aAiS ppoo aqs jBqj iBap ^pBiiba st jj 
• aSBSjjoui aqj aojojna oj jms b Supq p^tio^ jpsiaq MopiAV aqj 
jBqj qqnop ou aq ubo oiaqj, -os aq oj jt saiBpap qoiqAV y^juoqjnB 
iCnB JO AiOUJ^ JOU op J pHB 'ptOA yfpJTipSqB JOTI SI JBjkiBIJ B ' qOTlg 
•eSBSjioTn ,aqj jo joadsai ui auiij-aji’ laq Smitip aspjaxa pppo 
puB pBq AiopiAV aqj qotqAi. sjq?ii eqj pB sajinboB 'noimdo yfni m 
‘aajajsnBij aqj ‘yCjissaoan |BSa] qnoqjm si aps aqj jnq ‘puBqsnq 
.laq tnojj pajtjaqui aqs qoiqjA sjqSii aaSBSjioto: aqj spas Avopm 
nptqjg b uaqAi. aiojaiaqj, 'sjqgp jaqjo ^ub oj sb sjqSu eaHB§qiora 
OJ qonta sb saqddB jt ptiB jdtciaxa si ^jaadoid jo ssBp on a pa 
aAoqB aqj jo uopBiado aqj ladJ^ ’qjBap .laq aajjB pUBqsnq aaq jo 
BJiaq ijBaotsjaAaa aqj iq papioiVB aq iBin jnq ‘qjBap jaq pij joajja 
ptiB ao joj piij sBq ji jajjB^ aqj jo asBO aqj ni sBaaaqAi 'saanopiaAai 
aqj no Smpniq SI puB qjBap laq aajjB saanpna .laTnaoj aqj jBqj sinotj 
-Buai|B aaqjo Xub puB ^jissaoan p§a^ b joj nopBnaip ub naaAV-jaq 
uoijanpsip ^jno aqj^ -qjBap aaq pij noijBiado pnB joa^a pnj aABq 
pm pnB ainij-ajp aaq Snpinp pp^A ‘asBo yCaaAa ut ‘si aejsuBaj aqj 
ji sajBuaifB aqs ji jtiq ‘sasodand uiBjaaa aoj jdaoxa ‘aiqBAorarai ao 
epBAoiu jaqjaqAv ‘qi jo jjBd b ao ajBjsa aqj ajBuaip oj iCpqnpsqB 
aaATod ou SBq aqg ‘(O’f'S ‘^oppg.qJi,) ^padoad squiqj aqs sb 
pdiouiad aqj eSBUBut puB auiooui aqj pnads yCBiu aqs ‘jBqj jo qaoqs 
jnq ‘uoissassod aaq ui ^jaadoad aqj aaSuBpua ao ajsBM. jiuunoo 
oj uappiqaoj si aqg MeuoisaaAaa aqj jo sjsaaajui aqj joajoad 
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■s^Tiaiii 0q!J 

uo pxx% loj !}.Tnoo o!^ astjo aq?} pn^uiai pnu lijaddu aq? 
'ajoj9iaq!j 'pinoii x ’P^PP^P 

eqi} ui paApAtn snoicisa-nb .leqi^o aa-o aaaqj, 'aSBSq.TOtxr .toad aqa 
0!} j^oafqtis os op ^'Bta eqs to ‘^t pasoqojnd '^!).tt!d !]s.tg 's^aapnajap 

< aq^i qotqA^ tapnti eS^H^totn toad eq!f sraaapa.T aqs ssaiun ^.ladoid 

paSieSniora aqii qas ot[ pa^q^tia !}on ‘asinoo jo ‘si jqptii'C|d oqQ], 

•qniod 

Biq? no Aiopq ([jnoo aq? jo uotsioap aq!) qQJAv. aat^ju o? ajqoon 
ra^ X pnv ‘qns aq:} nicijnicra og papiqua st jgtqnfBid oq? qt’q? 
troraido jo xutj x snostjai osaqi} JOj£ qtiaiuaotojno jo ojqtidOTiu 
etaoooq qm oSvSifiom aqi} enp etuooaq sijq oSvS^iora aq? xoyxj 
BivdA 9A|9At^ nTjq) aiora .toj'sOAq Atopuv aq') ji put? *oSa3)tota 
aq*) aojojua o!) ©[qs aq p)noiA auo on qwq^) aq ]liAv (JinBaJ aqj^ 
•0Tin!)-aq) 8,AtopiAv aqq tti qins u qons Snaq QqSa on svq 
tanoteiaAej eqjX ‘aSaSqtotn aq;) nodn ijqSnotq aq nao qins on 
'atis !)otraBo aa.iajsu'Bi') aq!) !)ttq? pjoq oai ji pay qt no one o% 
!)q^ri X'u'B jaSnoi on suq aqs eSc3:)jtonr oqq jo qaaninSresn nn 
apm SBq AvopjAv eqg ji ‘aiwSy •wonoiB.iOAOj ot[) jo ODipnfojd 
aqi) oj aq qiAt siqjQ qoni'jxa araoooq ^inii P)q°u aabni!)toiu otp 
, pna peii'cq-aini') euiooaq X’uiu Ojt’s joj miojo v aSvS)Joni oij) uodu 
ans 0!) ijqgrj v eatajeni?.!) oqq oaiS o) fnj os qi jojsniuq qonuuo aqs 
jj vSvS^fMm aq? eojojao o? qtns v SniSuuq jo b)poo aq? .(wjap o) 
sneara aq? qon srcq AiopiAi oqq osoddng •BJonorpaoAOJt Gt() foB)t{Sjj 
aq? oq ifjnfur tri qjnsat ppioAv sosvd omos ui puu ditjKptnt[ oBrma 
0? ;f[aqq ST AiaiA taqqo /uy /toStiSqjoin aqq iiuqq uonisod joqqoq 
on HI qoadsat etq? ni ate ^qtado-id pa5c3?.iotn oq? jo FODJojanu) oqj^ 
■papiqna jCijunba ‘noinido Am nj ‘sr oata/stnu) .loq 'os op o) paptiuo 
sm AiopiAv aq? By ‘oSugqjotu aqq odjojiio oq Avopuv aq? xunj, 
aaiajsntJtq aq? jo qqSjj oqq oq tnq Am n ojoq) qvqq'apR o) |n;j j 
qna: ’nssMc pA qon euq po.uojoj OAvq j qajqAv oq .CouoSunuo;i otn 
ptm qr oq Baiqaud qon ejc b.touoisjoaoj oqq kb 'oftm Fit)) m npiaap oq ’ 
nodn po(|ra ?on ure j ‘aoiOAwq -iimotl njijj; ^^.(Su’ooSuBpou, on, 
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noii^sonb 9ti) pitqt^ 'b iCq apisni SBAijss'Bqojnd oq!j jj •pamaapgi 

.eq oq OA-sq pinoiA ©SisBqio-ni loxid aq;} e|i3S eqq aaojeg; •Aqjadoid 
9qq GS'BqojTid p^tioAi yCqi'Bd pitqf^ •a .lo .teppq-aaioep eqq^iaq^Ta ‘pps 
SBAv'iii^jedoid eqq pub esaoap v qoS giqnpjd 9qq jj •9au§iss'B]9qq.jo 
tiopisod 9qq oq 9q pinoA uopsanb aqj; -iCqissaoan tjnoq^m 
-sqqSu aeq p9ii9jsn'Biq p'eq eqs 9i9q q.Tiq ‘epBiA raoij laq ui-Bipai 
ppoo si0notsj9A9J 9qq pOT 93'BSijioin b uo bus ppoo eqg •s^^q§u 
Gsoqq no pson^d U99q p'eq snoipupoi ut'bi}J 9 d (jnq ‘pauiaouoo ajQAi 
AiopiAi npnig n JO siqSu oqj sn jisj os ojndsyp on S’bai oieqj, , 

— : S!yn9pnods9i oqj joj ‘(niiq qjiM. 

2’^PQF Vovimviinj^ q-BAvisjq) 'pttsmj; fuiciOQ iqsnnj^ 

•(g) 9?/ooy ‘Ajidui^ uvpn^ nypof\[ (3) 
'i'q8iyvjj\[ vuysijj^ 'a ifxdoinjy I'odoQ dof'ig; 5 AXopiAinpuTig; -e 
4^q pa^ofna aj-epa aqj oj s'b Al-b] 9qj dn panirans '931^ ‘d^'^ver]; npnig 
sjijsBqg japn'Bqod'syoQ (x) 99SS0(j yvUAOoddj} d^invA^dj^Q -a 
ssopfiMn^ Xqno apisni naaq ajs'BASL jo gsbo is sisq jon ‘sjanoisiaAaj 
9qx joj aa jsnij n qoir stsai A\.opm aqj^ 'aaioap , pnos jad ■b oj 
paptjna cyon bbav pnis s^sajaxm pajsaA on pisq janotsjaAai y -aaiaj 
-snBij laq jo laq qgnoiqq. pnn jAopiAi aqj jo ifqiadoid aqj st ji naqq 
eonis paniooB snq tysaaajnt jaAajBq^ •niB'jj dn'g; jo qj-eap aqj 
no aS'BS'jionr aqx no anp nms aqj ox. pGpijna 'i^po aiaA. sianois 
-laAoj aqx 'niBSy ‘iCud 0 % ayqB eq xon x^^pn qotqAi 

9in§q B ox xno qjoAV ifBnt saaSBSxJoni iOT.id aqx ox 9yqBi(Bd nms 
aqX JO ‘maapoj .xaAan xqSpi ^xnxByd eqj, XT X^oqB noxqsanb 
on SBAV oiaqj, 'saaiajsnBiq JXQqx Jo sM.opxAi. aqx Jo spnBq aqx 
oqnx axnBo ^anotn aSB§XJoni aqx naq/A asxAB iCpo ppoo sianoxsiaAai 
JO sxqSxx aqj, ’amBS aqx aiaAV sAi.opxiA aqx jo sqqSxi aqx ^Cxiadoad 
aqx JO aanxBn aqx aq ^Bxn jaAaanq^ ’sxqSxa .xaq pB aajsnBJX ppoo 
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piBog; aqj 'IX6I P 'P-^^oa pdroianjy aqj inojj 

uoijou'BS juoqjm ‘saon'Bjstn q-foq nr pajO'B eg; -ezvS oi^qnd 
sqi raojj ^Aud aqx naaaos on sv os usm. siqj qmqai ^tSntpjooo^ 

92 -nAiop paj qoiqAJ. jo p^Ai Sninaajos aqj jo norjjod jaddti 
aqij 'asnoq srq? at /Aijd v peq os[g eg -aiq-BaoiAjas jt apiiai pa's ji 
papiij?saooa.T ^a'sopdd'B aqj pnu ji'Bda.isip ojni paj qj •p'BOj opqnd v 
gtqSu'BqiaAO astioq stqj oj paqaiajj-B ^uoo|Bq ■b stbai ajaqj^ -sBaqjBH 
JO uAvoj aqjni astioq b jo iatiAS.o aqj si (^UBOT^ddB aqj^ ‘SAiopoj sb 0.tB 
nasTiB SBq noisiAai siqj qotqAt jo ano si^obj aqj;, — :,'p ‘'I'lYaanji 
“ ’nAioiQ eqj 

loj *(uosvwo2'^M "S 94'800Apy qnainiiieAOQ jn-ajeissy aqj^ 
‘jnBpaddB aqj joj HUdunag; 'pg nq^g; 

•gmoQ qSig aqj oj noisiAaj 

n papddB BnnBjq aonajnas pan aotjoiAnoo giq qsnrBSy 
•passirasp) sBAt jins eqj 'patrjaoiroo sbai ^noojBq aq^ bb .ibj os nj 
laaioap sbav jins aqj ‘ifAi.id aq? oj sajBpj qoiqAt 'pamiaonoo si jg 
oijoas aapnn aoipu aqj sb jbj os nj *papBj ^p.iBd pan papaaoons 
[jjBd Jins aqj^ qi /fq pnnoq jon sbai aq jBqj pnn S9dy(i D.i'j'in 
?Ai pjB02 [Bdioranjy aqj i(q panssi aopon aqj jbijj tioijB.iB[oaj:) 

•’^oj Jins pAp B jq^nojq os^b aq aniijiiBaui aqj nj 'Qg 'sg^ panq 
»9q SBq pue ‘joy sarjipdioianjq; aqj jo uoijoas .lapnn aonajqo 
I JO pajoiAiroo pnB pajnoasojd sbav ptiB ‘jap.io aqj qjm /jdiuoo 
^ PTP 'q^pT3'aA9A aqj ptiB ifAijd aqj qjoq aAOiua.i oj luiq 
lapio puB ‘joy sapi|Bdioiunj^ eqj jo gg uoijoas pnv ‘(j) asnBjo ‘jg 
ijoas Japan ‘sAioqs aopoa aqa jo Saipnaq aqj sb ‘jnBopddn aqj oj 
joa B panssi pjBog; aqj‘n6T J® P^ZZ ^qj oq 'pjBO£f jvcl 
ranpj[ aqj nrojj aoijonBS iftiB jnoqjiAi ‘saonBjsui qjoq ni ‘pajoB ojj 
'bS opqnd aqj oioij /fAijd aqj naajos oj sb os [[bav. siqj Jfinqa-i 
[oooB ag 'aAiop [pj qorqAi jo pBAi. Sainaajos aqj jo aorj jod .wddn m 

J astioq srqj tn yfApd b pnq ob|b ag 'ajqBaoiAjas jj aporn pn** 5/ 
JonjjTOooai juBopddB aqj puB JiBdajsip ojui jjaj jj "pvoj otfqiid Cffir 
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‘Qiri'ioniqs JO .tou^o aqj ej^snadraoo jjiBqs pi^jog; aqj sas^o 
m^jiao m j^qj nAiop osiAoid aqj^ -(g) asmp m paj^|d 

-taa!)Troo aoTjon aqj anssi oj ‘dosisai hi’e gtrraSiSE-B jtioqjm ‘aa^od 
pajTOiqnn s-eq pi-Bog; aqj yfpuai'addY ‘aanj'Bn a'B|iraTS 13 jo eas^o oj 
.TO if j'BjitrBsni .TO PTjqTid aqq oj sTioaaSTOp st aanjonajs aqj qoiqAV m 
sas'Bo oj (g) asn'Bp tit p0j'B|dtnajuoo aopon aqj anssi oj pi'Bog^ aqj 
JO jqgij aqj SmjTDciq noTjoas aqj m Sntqjon sr oiaqj, ’pAoraai 
oqj iCq pasriBo ag'Bin'Bp ifn'B .xoj TTOTjTssnadiiioo ajq’Biios'Bai aq'ein 
H'^qs pjBog; aqj ‘py aqj jo jnamaotrainTiioo aqq. p aottajsixa tq 
ifjTTijAVBi ST3AV qoTqAV TTOTpafoid qons iCoB jo as'ao aqj tit jisqj osTAoad 
■B sBAi aiaqq. asnisp stqq, oj, -aanjoTiijs 10 noTjoafoad Ato aajp ao 
OAotnaa oj Suippnq iCn-e jo .Taidtiooo ao aanAxo aqj aatnbaa ^aoTjon ifq 
‘/Cbot piBog; aqj jT3qj if'BS oj no saoS uaqj (g) asn-GiQ qaaijs ^tib tio 
S nrqoBojoTia ao ojtit Snpoatoad'SnrSuBqaaAo aaTipnajs ao noTpaCoad 
ifnB Saipimq ^fuB jo qnoaj ht ao qstiTBS'B aoBjd ao oj ppB oq paieog; 
oqq JO uopsiniaad TiaqqTaAS. aqq qnoqqT/A. jnjiABj aq qoTT\p3qs qxqBqq 
HAiop SifB^ troijoas jBqq jo (p) astiB^Q -gg noiqoas aapttn paxis^ sbm. 
aoTjon aq qoy aqq jo 2,8 troTjoas aapnn uotjob on qooq piBog; 
aqq iBqq aaaq paqon aq os|b qsnra qj 'aopon aqq panssr paBog; aqq 
qoTqAV aapnn noiqoas aqq st gg noxqoas ‘yfnoopq aqq BpjBSa.T sy 

•p.TBog 

aqq Xq pagddB naaq i(i2no.TAV SBq puB asBO stqq jo sqoBj aqq oq noxq 
-BOT|ddB on iCpBaa SBq X0 noiqoas qBqq aBap aqmb 'aaojaaaqq ‘sr qp 
•apBoi aq oq qon ao pasop ao paqsTpniap aq oq paaapio pBq piBog; 
-aqq qoiqAV ifAiad ifoB jo Snrppnqaa aqq ao qoy aqq jo snoxsTAoad aqq 
ao snoTqB]nSaa ao snoTqoaaip oq ifaBaqnoo ao noTssimaad qnoqqm qpnq 
ifATadA^an b oqifgBaa saqBpa noaqoas aqq jo (g) asuB^Q qood-ssao ao 
^ATad 'nTBap XnB asop oq ao .xapao pooS nj qnd ao qoajnxsTp ‘asnBap 
'aaqjB 'aTBdaa oq pnBj ao Snippnq .^nB jo aeadnaao ao aanAS-o aqq 
Snraxnbaa ano sr paqBjdmaqnoo aoaqon aqq (p) asuBp aapnpp 'asBo 
qnasaad aqq jo sqoBj aqq oq if jddB qon ppoo ao (p) asTiBp 'p0 
noiqoas qnqq aBap aqinb si qi ‘if Aiad aqq jo asBo aqq qsiq SnrqBjj 

•qoy aqq jo 2,*^p noiqoas aapnn eona^o nB jo ifqjmS pnnoj naaq 
[9ABq p[noqs qnBoijddB aqq aaqqaqAi si am aaojaq Aion noiqsanb aqj} 
•passnnsq) sbal qins aqq panaaonoo sbav. ifnoojBq aqq sb aBj os nj 
•paaioap sba qins aqq ‘if Aiad aqq oq sajBpa qbiqM. ,‘panaaonoo si p0 
noiqoas aapnn aoiqon aqq sb ibj osnj ’psjTBj ^[pBd ptiB papaaoons 
ifqqiBd qins aqj^ -qi ^q pnnoq qon sbm. aq qBqq pnB sqmh mi'i'n SBAi 
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extended the period of limitation, applying the second paragraph 
of section 20 of the Indian Limitation Act, 1908. On appeal the 
District Judge came to the conclusion that the word * interest 
in section 20 meant the whole of the interest due on a debt, and 
that, therefore, as only part of the interest was paid on any parti- 
cular date, section 20 could not he prayed in aid. The suit was 
accordingly dismissed as barred by limitation. The plaintiffs 
appealed to the High Court. 

Maulvi Muhoi'in'incbd JRaJiTn/Lt-iillahi for the appellants, 

MauHi Muhammad Ishaq, for the respondents. 

Ryves and Lyle, JJ : — The only point in this case is as to 
whether the suit is barred by limitation. The suit is one for 
foreclosure of a mortgage, dated the 4th of December, 1874. The 
mortgagee was in possession and received periodically profits in 
part satisfaction of the interest agreed upon in the deed. The 
first court held that these pa 3 nnents extended the period of limit- 
ation, applying the second paragraph of section 20 of the Indian 
L i mitation Act. On appeal, the learned District Judge came to 
the conclusion that the word “ interest ” in section 20 means the 
whole of the interest due on a debt and that, therefore, as only 
part of the interest was paid on any particular date, held that 
section 20 had no application, and dismissed the suit as barred by 
limitation. In our opinion “ interest ” in that section means the 
interest or any part of the interest due, and we agree with the first 
court that the suit is not barred by limitation. The rulings to 
'which we have been referred [Kallu v. S'alki (1) Anwar Husain 
V. Lalmir Khan (2)] are cases of redemption of a mortgage. The 
latter case expressly distinguishes a suit __f 9 r redemption from a 
suitbroughtby a mortgagee to enforce his remedy. We, there- 
fore, allow the appeal, and, setting aside the decree of the lower 
appellate court, remand the appeal to that court with directions to 
readmit It on its original number in the register and dispose of 
the remaining issues according to law. The costs of this appeal 
' will be costs in the cause. ^ 

m nficiRXT T ■» n decreed and cause remanded^ 

(1) (1896) I. L. R., 18 AU., 296. (2) (1903) I. L. R., 26 AH., 167. 
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Jlffo'c Mr. Justice Byves and Mr. Justice LyU. 

ACrniAIBAn SINGH. asdotherj (Pc-ArsTiFPs) V. RAM SAROT SAHU, ' 
AND othehs (Defendants. )• 

Jhndu La^c^Joinimndafnmily-^Exeoutionof deorce-Power of manag. 
tng mc.mlicr to enter up satisfaction of decree on behalf of the family. 

IIcM tfml (lie managing jnomber of a joint Hindu family can execute 
decrees on behalf of the family, and can roooivo payment and give good receipts 
on hohaU of <ho family, which will fao binding on the family, EoriLaly. 
Mimrnan Kunicar (1) followed. Gauga Dayal v. Mani Bam (2) distin- 
guiidiod. 

The facts of this case were as follows : — 


On tiio 9tli of October, 1890, Bisheshar Salm, father of defen- 
chints Iso.s. 1, 2 and 3, got a decree against one Bhawani Din for 
sale of coriain shares in certain properties. Bhawani Din (after 
tlie decree liad been passed) sold the property to the plaintiffs and 
loft Ks. 770, the amount duo on the above decree, in the plaintiffs’ 
J)nnds for payment to the decree-holder. 

Bisheshar died in 1892, leaving three sons Ram Sarup, Beni 
Madlio and Chunni. Ram Sarup the eldest son, defendant No. 
1, applied for execution of the decree, in 1893, and again in 1896, 
Both applications were struck off for want of prosecution, the 
second on the 31st of March, 1897, on which date the decretal 
money was paid to Ram Sarup, and he applied, under section 258 
of the Civil Procedure Code of 1882, and the full satisfaction of the 
decree was accordingly certified. After this, 13 years passed, and 
then Beni Madho and Chunni, brothers of Ram Sarup, defendants 2 
and 3, applied to execute the same decree by sale of the property. 
TJiey did not make che plaintiffs parties to these execution 
proceedings, but brought on the record Somai Ahir, defendant No, 
4', as representative of Bhavrani Din, judgement-debtor. Somai 
Ahir made an objection that the application was time-barred and 
that the decree had been satisfied. The plaintiffs also put in an 
application to the same effect, but it was rejected. Somai Ahir’s 
objection was also dismissed, without the court going into the > 
question as to whether the decree bad been satisfied, and the pro- 
perty was ordered to be sold. — - 

" ^sTooudAppeal No. 1114 of m2 from a deoies of F. D. Simpson, Diskioi 
Judge of Gorakhpur, dated the 17th of June, 1912, reversing a decree of Kesri 

.Narain Ohand, Munsif of Bansgaou, dated the SOth of April, ^912^ 

(1) (1912) I. L R„ 84 AU., 649. (2) (1909) L L. R, 81 AH, 166. 
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Tiie plaintiffs then brought the present suit for a declaration 
that the property could not be sold in execution of the decree. 
The Munsiff held : — 

(1) that the defendants 1, 2 and 3 formed a joint Hindu family 
and Earn Sarup defendant No. 1 was the manager ; 

(2) that the entire joint family was as much beneffted by the 
realization of the decretal amount as defendant No. 1 , 

(3) that it was neither proved nor alleged that defendant No. 1 
misappropriated the sum j 

(4) that there had been collusion between the decree-holders 
and the judgement-debtor j 

^5) that defendants 2 ''and 3 were 33 and 25 years of age res- 
pectively. The application for execution made in 1910, was made 
three years after their attaining majority. 

He accordingly decreed the suit. 

On appeal, the District Judge observed: — “There is no ques- 
tion of fact but there are several difficult points of law,” and he 
found as follows ; — 

(1) that the payment to Earn Sarup did not discharge the 
decree ; 

(2) that section 47 of the Civil Procedure Code barred the 
suit ■, 

(3) that the decision of the question of limitation was barred 
by the principle of res judicaid ; 

(4) that the decision of the Munsif, dated the 30th of May, 
1911, was binding on the plaintiffs. 

He therefore reversed the Munsif s decision and dismissed the 
suit. Tiie plaintiffs appealed to the High Court. 

Munshi Ismar Saran, on behalf of the plaintiffs appellants, 
submitted that the position of the manager of a joint Hindu family 
was peculiar and he enjoyed extensive rights. He represented 
the entire family in transactions with the outside world. He could 
make and receive payments on behalf of the whole family. He 
relied on the Full Beuch case of Sori Lai v. Munman Kunwar 
(1). He contended that se3tion-47 of the Code of Civil Procedure 
did not bar the suit as the decree had been fully satisfied. He 
referred to Ear Prasad v. ^heo Earn {2). He further submitted 
(1) (1912) T. ti, R„ 34 All., 549 (2) (1898) I, E. K., 20 AU;, 606, 
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im ‘‘fcordwjg to section 47, the court had full discretion to treat 

< ho plaint as an application in execution. As regards the ques- 

limitation and res 'judicata, he contended that no order 
lUM^Arnr ^’^3' proceedings to which the plaintiffs were no parties, 

S«tu. »gJ^Hist tile original jiidgcment-dehtor, would be binding on his 
clients, ns the original judgement-debtor’s interest in the matter 
coinplet-oly ceased after the sale to the plaintifis and the latter 
could not bo said to bo the representatives of the former. 

Bal>u Sarat Qhai)dra Gha'iidhri, (for Dr, Satish Ghandra 
Bancrji) for the respondents, contended that the District Judge 
liad not distinctly found that Kain Sarup ^yas the manager of the 
fainil}'. He pressed for a finding on the point. If Ram Sarup 
was not the manager, he could not give a valid discharge without 
the concurrence of iiis other brothers. He submitted that the 
discretion mentioned in section 47 of the Civil Procedure Code 
could only be exercised in favour of a decree-holder who instituted 
• the suit. Ho further submitted that all orders passed against the 
original judgement-debtors were binding on the appellants as they 
purchased the property after the decree. He referred to section 
52 of the Transfer of Property Act. He also relied on Oanga 
Dayal v. Ma,m Ram (1) and Bhagwanta v. Buhlii (2). 

Munshi Iswar Saran was heard in reply. 

RyveS and Lyle JJ : — Bisheshar Sahu, father of defendants 
Nos. 1 to 3, obtained a decree for sale on a mortgage of certain pro- 
perty on the 9th of October, 1890. Bhawani Din, the mortgagor, 
judgement-debtor, after the decree, sold liis equity of redemption 
to the plaintiff and left Rs, 770 with him out of the consideration 
money to pay off the mortgage decree, Bisheshar Sahu died, leaving 
three sons, namely, Ram Sarup, Beni Madho and Ohunni. Ram 
Sarup was an adult and the two younger brothers were minors. 
After two infructuous applications to execute the decree, the 
plaintiff paid off the amount of the mortgage to Ram Sarup, and 
Ram Sarup applied, under section 258 of the old Civil Procedure 
Code, to have the satisfaction of the decree certified by the court, 
and this was done on the 31st of March, 1897. 

Thirteen years afterwards Beni Madho and Chuuni applied to 
execute the same decree by sale of the property. The plaintiff; 

(1) (1909) I, L. R., 81 All, 156. (3) (1899) I. L. R., 22 All., 33 (46). 
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0 alone had any interest in the property, was not made a party 
ihese proceedings. 

One Somai Ahir uvas brought on the record as a legal reprc- 
tative of Bhawani Din, the mortgagor judgement-debtor. TJm 
irt executing the ^decree found that Beni Madho and Chunni 

1 made their application •within three j’^ears of attaining majo- 
y, and ordered the property to be sold, and sent the papers to 
} Collector for compliance. When the sale notification was 
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ued, the plaintiff first became aware of what had been done, 

5 applied to the Collector, objecting to the sale on the ground 
at the decree had been already executed ; his application, ho'w- 
er, was dismissed, on the ground that he was no party to the 
icree. Hence this suit. 

The Munsif found (1) that the three brothers, Ram Samp, 
eni Madho and Chunni, formed a joint Hindu family and that 
lam Sarup was the manager, (2) that the joint family was bene- 
,ted by the payment of the mortgage money, (3) that it was 
leither alleged nor proved that Ram Sarup had misappropriated 
he money. He also held that Ram Sarup, as manager of the 
amily, was legally entitled to accept payment and enter satisfac- 
ion of the decree, and that his act bound the joint family. He 
lecreed the suit. 

On appeal before the learned District Judge no question of 
act was raised. Various legal pleas were taken, only one of 
svhich, however, is now in question in . this appeal, and that is, 
whether the managing member of a joint Hindu family can have 
satisfaction of a decree recorded, so as to bind the other members 
of the joint family. The learned Judge says : — " I accept the 
finding of the lower court that Ram Sarup and defendants Nos. 2 
and 3 were members of a joint Hindu family. The lower court 
has found that the head of Hindu family can enter satisfaction of a 
decree against himself and other members of the family, I am unable 
to agree. This decision of the learned District Judge was given 
on the 17th of June, 1912, i.e., before the judgement of the Full 
Bench in Mori Lai v. Munman Kunwar (1) had been published. 

It seems to us that that decision concludes the question and is 
full authority for holding that the managing member of a joint 


(1) (1912) I. L. B., 34 All., 549. 
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iiitihallus into wiiioh tliu city Benares is divided On the whole, 

we see no reason to <lifter from tlio view of both the courts below 
on this point, 

Witfi regard to tlm making of the demands, this is really a 
(jiiestion of fnot in the present case. It is not alleged that the de- 
mands wore made in any improper form, or that the words used 
werv not stiOieient. 'J’he only fjuostion which has been urged here 
h whether or fiot tile plaintift' made the demand immediately after 
hearing of the Kale. This is a pure question of fact and is con- 
iduded by the finding of the courts below. 

The lust <juestion which 1ms been argued in the present appeal 
is the ipicHtioji of jirico. It appears that the property was first 
sohl in SejUomher, 1008. At that time registration bad to be ob- 
tained conipulsoril}' and t he court beiovr found that the vendee 
<lid not obtain actual possession until a period which rendered the 
present suit not barred by limitation. But it appears that after 
the hist vendee hud obtained possession and cut down a peepul 
tree, the property was resold to the present appellant at about four 
times tiio original price. The court of first instance threw some 
doubt upon the bond fidcs of this sale, but the lower appellate court 
considered this question immaterial and dealt with the case upon 
the as.su mption that the sale was bond fide. In our opinion, the 
second .sale must bo taken to have been made subject to the right 
of pre-emption and the plaintiff was only bound to pre-empt the 
first sale, making, of course^ the subsequent vendee a party to the 
suit so as to bind him by the proceedings. This was the view 
taken by a Bench of this Court in Kamta Prasad v. Mohan 
Bhagat (1). 

The result is that the appeal fails on all points and is dismissed 
with costs. 


Appeal dismissed. 
(1) (1909) I.L. R., 32 All., 45. 
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Before Mr. Justice Baiter ji and Mr. Justice Byves. 

BANKS LAL ind anotheb (DaPESDAHTB) t). SHANTI PRASAD and othebb 
(Plaintipfb) and BIRJ XiAD and othebb (Detehdantb.)* 

Act No. IV of IQQd (Partition Act), sections 1,2 and '2— Partition— Mortgagee 
rights in a revenue-paying mahal — Application for salchy owners of less 
than a vioiely — Act f Local J No. Ill of 1901 f United Provinces Land 
Bevenue Act ), section 107. 

Mortgagee figtitB merely in a revenue-paying malial do not fall within the 
purview of the United Provinces Land Revenue Act, 1901, for the purposes of parti- 
tion; consequently the provisious of the Partition Act, 1893, apply to the partition 
amongst co-owners of such tights. But an order for sale of the mortgagee rights 
-under section 2 of the Partition Act will not he valid unless based upon the 
■request of a party or parties interested to the extent of one moiety or upwards. 
The facts of this case were as follows : — 

In a suit for partition a preliminary decree was passed, and 
•for the purpose of preparing a final decree the court appointed a 
commissioner and a receiver. Amongst the properties the subject 
■of the partition were the mortgagee rights in one half of a village 
•called Sundhawra. One of the defendants in the partition suit 
appUed to the court apparently under section 2 of the Partition 
Act, 1893, praying that the mortgagee rights might be sold by 
auction to the highest bidder among the parties. The interest of 
the applicant, however, amounted to only one-quarter of the said 
rights. The application w'as opposed by other parties to the parti- 
tion proceedings : but after calling for a report from the receiver, 
the court passed an order directing the sale of the mortgagee 
rights to the highest bidder amongst the co-sharers. Against this 
order the two opposing defendants appealed to the High Court. 

Munshi Haribans SaJiai, for the appellants. 

Mr. M. L. Agarwala, for the respondents. 

Banerji and Ryves, JJ : — Banwari Lai, Parsotam Has -and 


'Ramrich Pal brought a suit for partition of their shares in certain 
joint property. A preliminary decree was passed in that suit, and 
for the purpose of preparing a final decree the court appointed 
a- commissioner and receiver. Among the properties , ordered 
to he partitioned are mortgagee rights in one half of the village 
Sundhawa, On the 15th ot:May. 1912, Shanti Prasad, who was 
one of the defendants, and the extent of whose share, as also the 
share of his minor brother Bam Knnwar, is one qnarter, applied to 
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TT n r hy Banke ta! aad Lan, 

Lai. On reference by the court to the receirer and on obtain- 

ing a report from him, the court made an order directing the- 

sale of the mortgagee rights to the highest bidder among the co- 

- sharers. The present appeal has been preferred against this order 
and it is contended that the Partition Act (No. IV of 1895; does, 
not apply to a case like this, inasmuch as the property in question, 
is property paying revenue to Government. Clause (4) of section 
1 of the Act is referred to in support of this contention. That 
clause provides that nothing contained in the Act shall be deemedi 
to affect any local law providing for the partition of immovable' 
property paying revenue to Government. Partition of immovable- 
property paying revenue to Government in these provinces is to 
be effected under the provisions of the Land Revenue Act, No. Ill 
of 1901. Under that Act, separate mahals cannot be formed of' 
mortgagee rights as between the holders of a- mortgage. The 
partition contemplated by that Act is a partition of zamindari. 
rights, and if partition- is sought of zamindari rights in respect of 
property which is under a mortgage, as against other co-sharers of 
the zamindari rights, the application for partition should, as re- 
quired by section 107 of the Act, be made by the mortgagor and' 
the mortgagee jointly. Tn our opinion that Act has no application. 
to a case like this. Under Act IV of 1893, at the request'of share- - 
holders interested individually or collectively to the extent of one 
moiety or upwards, the court may direct a sale of the property 
ordered to be partitioned and distribution of the proceeds, and- 
where such an order is made, any of the parties other than the appli- 
cant may apply for leave to buy at a valuation the share or shares- 
of the party or parties asking for sale. In the present case Shanli 
Prasad and bis brother who applied for sale of the mortgagee 
rights were share-holders only of one-fourth and not of a moiety. 
Therefore they alone could not ask the court to sell the mortgagee 
rights. Other share-holders may have expressed their consent to- 
the sale of the mortgagee rights. But they made no request to the 
court in that behalf. Therefore, it seems to us, that the court was 
not competent to take action under section 2 of the Act. 
had been taken under that section, and the court bad decide; 
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Neither of these proeeedings appears to haTe been 
IZg no application either under section2 or under eol.on 3 ho 
couitwas not competent to make the order passed by it. We must, 
therefore, set aside its order of Ae 16th of May, 1912. It rviU bo 

open to the patties or such of them as may choose to do so, to ask- 

. the court to take action under section 2, and m that case, it Jill be 
ope^'to other share-holders to apply under section 3, and if siicli 
applications be' made, it will be the duty of the court to proceed 
under the provisions of sections 2 and 3. The order complained of 
is an illegal order. We accordingly allow the appeal, and set 
aside that order. Under the circumstances we direct the parties 
to pay their own costs in both courts. 

Airpeal allowed. 


Before Mr. Justice Banerji and Mr. Justice Eyves. 

TODAB lUAL AND OTHEB8 (Judgement-debtors) v . PHOLA KUNWAB 
(Deorbb-holdbe)* 

Act No. IX of 1908 ('Indian Limitation Act ), schedule I, article 128 — Execution 
of decree— Limitation — Siep in aid of execution — Application for transfer of 
decree — Civil Procedure Code (1882), section 228, 

Reid, that an application made to tlie court passing a decree to transfer it 
for execution to another court is Sn application to take a stop in aid of execution 
within the meaning of article 182 of the first schedule to the Indian Limitation 
Act, 1908. Ghundra Nath Gossami v. Qurroo Prosunno Ghose (1) followed. 
The facts of this case were as follows 

A preliminary decree for sale was passed o;^ the 1st of September, 
1897, and it was made absolute on the I7th of, November, 1900. The 
last application for execution, admittedly ,\(ithin time, was made 
j the nth. of May, 1906. On the 5th of September, 1908, the 
eMee-kolder applied to the court at Bareilly, which had passed 
e eeree, to trausfent for execution to the court at Shahjahanpur, 

us application was made under section 223 of the Code of Civil 

Proccednre. 1882 The certiheate asked for was .grL d Id 

thejpon an apph^tion for execution was made in -the court at 
Shahjahanpur on the 8th of February, 1910 . ^ ^ 


1013 
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(1) (1896) I.L.E..22C.I,., 3,5 ’ 
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Tiiejudgement-debfcors took objection that execution of the 
, :ee^ was time-barred. This objection was . disallowed by the 
executing court, and the judgement-debtors thereupon appealed 
to the High Court. , 

Munshi Gohind Prasad^ for the appellant. 

Babu Bital Prasad Ghosh and Babu Benode Bihari, for the 
respondents. . 

^ ^ Banebji and Bytes JJ This appeal arises out of an applica- 
tion for the execution of a decree, and the question to be determined 
is whether the application is time-barred. A preliminary decree 
for sale was passed on the 1st of September, ,1897, and it was made 
absolute on the 17th of November, ' 1900. The last application 
for execution, admittedly within time, was made on the 11th of 
May, 1906. On the 5th of September, , 1908, the decree-holder 
applied to the court at Bareilly, which bad passed the decree, 
to transfer it for execution to the court at Shahjahanpur. This 
application was made under section 223 of the Code of Civil 
Procedure, 1882. The certificate asked for was granted, and 
thereupon an application for execution was made in the court 
at Shahjahanpur on the 8th of February, 1910. It is this applica- 
tion which - the appellants contend is time-barred. The court 
below has held against the appellants, and in our judgement 
its decision is right. The present application for execution would 
be within time if the application of the 5th of September, 1908, 
was one to take a step in aid of execution, within the meaning 
of article 182, schedule I, of the Limitation Act. No appli- 
cation for execution .could be made in a district outside the 
jurisdiction of the court which passed the decree unless that court 
made an order transferring the decree for execution. An applica- 
tion for transfer of the decree is, therefore, an essential and neces- 
sary step preliminary to the making of an application for execution 
in a court which is not the court which passed the decree. Such 
an application is clearly an application to take a step in aid of exe- 
cution,' This was so held by the Calcutta High Court in Ohundra 
Path Gossami v. Qurroo Prosunno Ghose (1), and'we agree with 
that ruling. We dismiss the appeal with costs. 

App&hl dismissed. 


(1) (1895) LL. E., 22 Calc., 375. 
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JANKI PRASAD SINGH (Defendant) v. DWABKA PRASAD SINGH 

(Plaintiff). 

Appeal and oeobs appeal consolidated. 

[On appeal from tlie Oourt of the Judicial Commissioner of Oudh, at 

Lucknow.] 

Act ITo. I of 1869 {Oudh Estates Act), sections 2, 3, 8, 10 and 22— Summary 
and regular settlements of Oudh—Villages settled on gi'antee whose name was 
entered as owner in Lists 1 and 2 of those f repared under section 8 — “ Halug- 
dar-’' — "Estate" under section 2 — Impartible property — Kahuliat executed hy 
grantee after the time limit specified in section 3 — Suit for partition Aftei - 
acquired properties held to be partible, there being no intention shown to incor- 
porate them with the impartible property.) 

At the summary settlement of Oudh an order was made on the 5th of October, 
1859, for the settlement* of certain villages with the ancestor of the parties to 
these appeals, who, however, did not execute his habuliat until the I3th of October, 
1859, and so not within the time limit specified in section 3 of the Oudh Estates 
Act (I of 1869), namely “ between the 1st of April, 1658, and the 10th of October, 
,1859.” At the regular settlement, shortly afterwards, the grantee recovered 
decrees for possession of other villages ; and subsequently acquired other proper- 
ties by purchase. In respect of all the settled villages his name was entered in 
Lists 1 and 2 prepared under the statutory provisions of section 8 of the Act, 
In a suit for partition to which the defence was that aU the property was 
impartible, 

Held (affirming the decisions of the Courts in India) that the grantee (the 
- defendant) was, on the construction of the provisions of Act I of 1869 relating 
thereto, a “taluqdar," and the villages so settled with him formed, within 
the meaning of the Act, an " estate " which; was impartible and descendible to 
a single heir. 

On a question whether the delay in executing the habuliat deprived the 
<:^aluqa of the character of an “ estate ” defined in' section 2 of the Act, the 
Judges of the Judicial Commissioner’s Court differed in opinion. 

Held, in the absence of an express declaration that non-exeeution within 
the time specified would be fatal to the right given to the grantee by section 3, 
that no such construction could be put on tlat section ; but the execution of the 
• habuliat related back to the date of the settlement, namely the 6th of October 
1859. ^ . 

As to the after-acquired properties the ^defendant 'contended that by the 
custom of the family they became part of the original estate and were therefore 
not subject to the ordinary Hindu law of inheritance. 

- Held (affirmmg the decisions of both courts below) that the evidence was 
insufficient to establish that custom; that no intention of the taluqdar was 
shown to incorporate the subsequently acq uired properties with th& taluqa, as 

• Present ; -Lord Shaw, Lord Moulton, Sir^JoHN Edge, and Mr 
Ambbb Ali. - • ■ 

53 _ - . 


P. 0 .* 

- 1913 - 

April 16, 16 ; 
June 10. 
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vv^s neoossarron tbo nntfaority.oi tbo case of FaM Mi y. Jagadis 

I et' Diabala)‘,atii that tha plaintifi was therefore eatitM to a decree 
for his share (one half) of such properties as being partible. 

Appeal (116 of 1911) and cross appeal (117 of 1911) 
consolidated, from a judgement and decree (8th September, 1909) 

- of the Court of the Judicial Commissioner of Oudh, which affirmed 
with slight variation the decree (15th September, 190S) of the 
Court of the Subordinate Judge of Bara Banki. 

The suit which gave rise to these appeals was instituted bj 
JJwarka Prasad Singh for partition of certain properties in the 
possession of his brother the first defendant Janki Prasad Singh, 
claiming that such properties constituted ancestral estate of the 
family partible between them. The' defence of Janki Prasad 
Singh was that the properties in suit were impartible, and that no 
, partition can be or ever has been made in this family in accordance 
Avith the prevailing custom ” which obtained from ancient times. 
The first defendant had died and was now represented by Dhara- 
band Singh his minor son, who appeared by bis guardian the 
Deputy Commissioner of Bara Banki as representing the Court of 
Wards. The second defendant Marjad Kuar (the mother of the 
plaintiff and of the first defendant) was also dead, and no question 
now remained as to her interest in the properties in suit. 

The following extract from the family pedigree shows the 
relationship of the parties, and explains the history of the litigation 
which is stated in their Lordships’ judgement, together with the 
relevant sections of the Oudh Estates Act (I of 1869). 

SHBO DAT SINGH. 


Autar Singh 
(died childless in 1879). 


I 

Bisbeshar 8'iagb, 


Thakur Jang Bahadur Singh 
(died 8th June, 1889, leaving 
his widow Marjad Nuar, 
defendant No. 2). 


Bsldeo Singh, 
(died childless). 


1 


Janki Prasad Singh, 
defendant No. 1. 


Dwarka Prasad 
Singh, plaintiS. 


Sitia Prasad Singh, • 

(died childless on 
29th October, .1905), 

3baiya Dbaraband Singh 
the ward of the Court of 
Wards).. 

’ (1) (1902) L L. B., 29 Oalo., 433 (453) ; L. B., 29 1. A,, 82 (98) 
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■ The main questions for determination in these appeals were 
whether the properties in suit were impartible, and whether, they 
devolved on a single heir under the provisions of the Oudh Estates 
Act (I of 1869). 

The history of the family showed that certain of the villages 
of which the properties in suit consisted had been settled upon 
Autar Singh, an ancestor of the parties, at the Summary Settlement 
in 1859, and at the Regular Settlement shortly afterwards ; and 
that other properties had been subsequently acquired by him. As 
to the properties which had been settled, the Subordinate Judge 
held ^ha,t they constituted an “ estate ” within the meaning of 
-section 2 of Act I of 1869, and were consequently impartible and 
devolved by family custom on a single heir ; but as to the after- 
acquired properties he held that they were joint and partible; 
and he gave the plaintiff a decree for partition, and delivery of 
possession of a one-third share in them, dismissing the suit as to 
the settled portion of the properties. 

From that decision both parties appealed to the Court of the 
Judicial Commissioner, the plaintiff asking for a half-share, as the 
second defendant had died. 

The Appellate Court consisted of Pandit SuNDAB LaL (Ist 
Additional Judicial Commissioner) and Mr. PiGGOTT (2nd 
Additional Judicial Commissioner), who affirmed the decree of 
the Subordinate Judge, except that they gave the plaintiff a 
half share instead of a one-third share in the after-acquired 
properties. On the question whether the settled properties did 
or did not form a taluqdari estate within the meanmg of Act 
I of 1869, the Judges differed in opinion, Pandit SuNDAR Lal 
holding that the Summpy Settlement of the villages in 1859 
not having been concluded before the 10th of October (certain 
formalities being only carried out on the- 13th of October, 1859), 
those villages_-did not form part of an “ estate ” as defined in 
section 2 of Act I of 1869, and that the succession to them was 
consequently not governed by the provisions of ^that Act : and 
Mr. PiGGOTT holding that the settlement ought to be presumed 
to have been made on the 5th of October, ' 1859, when the 

Oomi]^5ioner had made an order that the villages should be 
*' settled.” . • 
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in Council, the defendant-, „ ^ H 
plaintiffs 117 of ]9il. 

On tiicse appeals — 

-lorf ■ f menitll*' f;/-’,r‘' 

-liininnru ,.n,l ^ l t at the 

/Iicininnofd n^n "r an estate mthin the 

. tin {, of the Ondh Estates Act (I of 1868), and did not lose the 

c uirae tor of on "esteto ’- under that Act, ty reason of the ereentlon , 

of the kMml not Jiaving been made by Autar Singh -within the 

poriod niontionod in section 3, and reference was made to sections 

, 6 and 10 of that Act, and Sykes' Tahiqdai'i Law, pages 378, 

and 3J2 with legard to the Lists of Taluqdars whose estates 

descended according to the custom of impartibility. That custom, it 

was contended, had been established by the evidence and governed 

thosuccession of all the property in dispute; Act XVII of 1876(Oud]i 

Land liovonue Act), section 17, was referred to. If a custom of 

impartibility was shown to govern the originally settled property, 

as, it was submitted, bad been done, the onus rested on those who 

alleged it to show with regard to the after-acquired property that it 

was partible, and nob impartible lil^e the original property. When 

such a custom has been established as to certain family land, anyone 

who alleges that others of the family lands are not impartible 

must prove his allegation. Tne authorities, it was submitted, 

showed that. Reference was made to Tkakur Islyri Singh v, 

ThahuTBaUeo Singh (1), Jagdish Bahadur v. Sheo Partab Singh 

(2), Ibrahim Ali Khan v. Muhammad Ahsan-vllah KIian.(3) 

and Bajendra Bahadur Singh v. Baghuhans Kuar (4). 

The Courts in India had erred in allowing the plaintiff to 

set up a new case not originally pleaded, namely, that alllhe 

properties in suit were not governed by the same law, and m 

fivL him a decree for some of them on .the footing that they 

were partible; and by reason of the fact that that case was not se 
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tie inlentioB of the ta.u<,d» was that the 

aoqmred should form part of the f 

governed by the same custom of impartitohty. Tne plaintiS, :t 
was submitted, was not entitled to any of the properly as her j, 
partible, but his suit should have been wholly dismssei . 

m Grwuthv, K. a. and B. Ditbe for the plaintiff eonlem ed 
that the summary settlement in 1859 had not been made before the 
ISth of October, 1859. when A.utar Singh signed the /rahtilwit. which 
was not within the time limited by section 3 of A.ct I of 1869 ; and 
that the provisions of that Act were therefore not applicable. 
The property then settled was consequently not an “ estate ” under 
that Act, but was governed by the ordinary Hindu law of {he 
Mitaksbara, and was therefore partible. With respect to the after- 
acquired property, the Courts in India had found that it was not 
to be treated as being governed by the custom of impartibility 
- set up by the defendant ; and there was no condition in the grant 
which prohibited the partition of that property. There was 
moreover no intention by the taluqdar shown to in.corporate the 
acquired property with that originally settled. [Lord Shaw referr- 
ed a passage from the case of Parbati Kwrmri Dehi v. Jagadis 
Ghwnder Dhabal (1) from page 4.53 of I. L. R., 29 Calc., lines 32 
to 36]. Both Courts below had concurrently- held to tbat-eSect. 
Reference was made to Act I of 1869, sections 2, 3,' 8, 10, 22 and 
schedule I: Sykes’ Taluqdari Law, pages 13, 28, and 285 : Mayne’s 
Hindu Law, 7th ed., page 61, para. 54, and page 633, para. 469. 
Judgements in fact ought not to be disturbed unless shown to be 
substantially wrong ; Eyder [Hossain v. Mahomed Eossain (2) • 
and as to proof of custom Bhau Eanaji Utput v. Svmdrahai (3) '• 
also Parliamentary Papers relating to Oudh, Chief Commissioner’s 
letter of the 28th of January, 1859. 

Sir H. Brie Richards, E. G., replied 

•' it. .. 

.. ^ s:“,rstEr; 

, L. R.. 29 I. A., 82. ' ^ W. ,, , 

(8) (1874) 11 Bom. H. 0., 2497269).'' ‘ 
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. the Court ofiho Subordinate Judge of Bara 

Banh, for partUion of certain properties known as taluqa 
Baniman, in winch he claimed a share as a member of a joint 
Hindu family governed by the Mitakshara Law. 

The two defendants to this action were the plaintiff’s elder 
brother Janki Prasad and their mother Marjad Knar, and as the 
mother, under the Mitokshara Law, is entitled on the partition of 
ancestral property to an equal share with the sons for her life, the 
plaintiff asked for a decree in respect of a third>share in the entire 
property included in the list attached to the plaint. 

The defendant Janki Prasad alone contested the suit, the 
ground of lii.s defence being that the taluqa sued for was, under 
tlie provisions of Act I of 1869, as also by custom governing the 
familjT, an impartible estate descendible to a single heir, to which 
the ordinary rules of the Hindu law of inheritance did not apply. 
The parties thus went to trial on two distinct issues, viz., whether 
the properties in suit belonged to a joint Hindu family and were 
subject to the incidents ordinarily attached to such properties, or 
whether they formed in whole or in part, under Act I of 1869 or 
by custom, an impartible estate. 

A short history of the family will explain the reasons on which 
the Courts in India have proceeded in arriving at their conclu- 
sions. The nucleus of the taluqa in dispute is said to have been 
formed by one Suk Shah. He owned nine villages, but the 
number increased to sixteen in the hands of bis son and successor, 
Sakat Singh, who lived about the close of the 18th century. In 
1856, when the 'British first occupied the kingdom of Oudh, tie 
taluqa included 21 villages, and was held by Autar Singh, eighth 
in descent from Gulal Shah, the original ancestor of the parties 
and thb grand father of Suk Shah. On the outbreak of the Mutiny , 
Autar is said to have disappeared. Nor did he make his appea- , 
ranee on Lord Canning’s famous Proclamation issued in March, 
1858. The British authorities accordingly proceeded to make a 
settlement of his confiscated villages with third parties. But some 
time in July, 1859, Autar appeared before the authorities, explained 
the reason of his non-appearance before, and applied for a settle- 
ment of his villages. They were apparently satisfied with his 
explanation, and on the 6th of Oc^ber, 1859, an order was passed 
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« rl"'"' whilst the defendant 

mges that the properties, a half share of which has been decreed 

to the plaintiff, being accretions to the « estate ” or taloqa are 
equally impartible, ^ 


As regards the contention of the plaintiff, the first point to 
determme is the meaning which the Legislature has attached to 
the word “ estate ” with reference to properties coming within the 
purview of Act I of 1869, and that meaning must be gathered so 
far as possible from the enactment itself. 


The term " estate ” is defined in section 2 to mean the taluqa 
or immovable property acquired or held by a taluqdar or grantee 
in the manner mentioned in section 3, section 4 or section 5, or the. 
immovable property conferred by a special grant of the British - 
Government upon a grantee.” And “ taluqdar " is 'declared to 
mean a person whose name is entered in the first of the lists 
mentioned in section 8. 

Section 3 declares that : — 


“ Every taluqdar witli whom a summary settlement, of the Government 
revenue was made between the first day of April, 1858, and the tenth day of 
October, 1859, or to whom, before the passing of this Act and subsequently to 
the first day of April, 1858, a taluqdari sanad has been granted, shall be deemed 
to have thereby acquired a permanent, heritable and transferable right in the 
estate comprising the villages and lands named in the list attached to the 
agreement or kahuliyat executed by such taluqdar when such settlement was 
made, or which may have been or may be decreed to him by the Court of an 
officer engaged in making the first regular settlement of the province of Oudh, 
such decree not having been appealed from within the time limited for appealing 
against it, or, if appealed from, having been affirmed." 

Section 8 provides that 

“ Within six months after the passing of this Act, the Chief Commissioner 
of Oudh , . . shall cause to be prepared six lists, namely : 

■ “ Fii'st . — ^A list of all persons who are to be considered taluqdars within the 

meaning of this Act. 

‘•Second.— A hst of the taluqdars whose estates, according to the custom 
of the family on and before the. thirteenth day of February, 1856, ordinarily 
devolved upon a single heir,” - rj* 

The rest of the section is immaterial for the ‘purposes of fclus 
case. Section 22 lays down the rules relating to intestate succes- 
sion to the estates of taluqdars whose names have been entered 
inltbe' second, third or fifth of the lists mentioned in section-S., 
lu the,first instance it declares that if .any taluqdar whose, uame. 
is so entered were to die intestate as to bis estate, such estate shall 
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descend » to the eldest son of such taluqdar or grantee, heir or 
legatee, and his male lineal descendants, subject to the same 
conditions and in the same manner as the estate was held by the 
deceased.” ^ 

It is common ground that “a summary settlement of the 
Government revenue ” was made with Autar Singh in respect of 
nine villages “between the 1st day of April, 1858, and the 10th day 
of October, 1859.” Their Lordships are not omitting from consi< 
deration the fact that the IcabvXiat was not executed until the 
13th of October. To this they will advert later. It is also 
admitted that he obtained decrees in respect of six other villages 
in the first regular settlement of the Province, and that his name 
was entered in the Lists prepared under the statutory provisions 
■ of section 8. It is clear, therefore, that Autar was not only a 
taluqdar, but that his taluqa acquired by virtue of the above- 
recited proceedings, was an “ estate ” within the meEining of 
the Act. 

One of the learned Judges in the Court below has considered 
that the execution of the Jcabuliat after the time-limit mentioned 
in section 3, deprived Autar Singh’s taluqa of the character of an 
estate defined in the Statute, although in his conclusion he agreed 
with the Subordinate Judge in holding that it was impartible 
property. His view may shortly be summarized as follows ; as 
the principal villages included in the taluqa were not acquired 
either under a grant or a summary settlement made between the 
"two dates mentioned in section 3, the property did not constitute 
an “estate ” defined in section 2 ; but as it appeared in the evidence 
that the taluqa had ordinarily devolved upon a single heir on 
and before the 13th of February, 1856, it must be treated as an 
impartible estate descendible under the rules of devolution 
provided in section 22. 

The other learned Judge held in substance that under the 
circumstances of the case it may fairly be assumed that the 
summary settlement - with Autar was made before the 10th— of 
October, 1859. 

In their Lordships’ judgement the less technical construction 
see^ more in accord with the true intent of the enactment. It is 
easily conceivable . that a settlement might be made within the 

54 
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^ time-hmifc, and yet the formal documents connected therewifcli 
imght.not, owmg to causes beyond the control of the person mtb 
whom the settlement is made, be executed until kter.' The law 
must be absolutely explicit that non-executiomnfcbin the time is 
fatal to the right which it expressly gires before it can be so 
construed. -Section 3, which declares , the right a taliiqdar 
■acquiies in villages and lands settled with liim, states that “he 
shall be deemed to have acquired thereby,” (that is by the summary 
settlement), “ a permanent heritable and transferable right in the 
estate comprising the villages and lands named in the list attached 
to the agreement or JcabuUat executed by such taluqdar when 
such settlement was made. ” The right the taluqdar is declared 
to have, acquired comes into existence with the settlement, the rest 
of the clause merely describes the properties with respect to which. 
it takes effect. If the settlement was directed, on the 5th of 
October, to be made with Autar Singh, the delay in the signing 
of the formal documents would not affect the right he acquired- 
thereby, as the execution of the agreement would relate back to 
the time when the settlement was in fact made. The authorities 


.charged with the execution of the duties imposed by section 8 of 
the Act do not appear to have considered that the delay which had 
occurred in the signing of the Iwhuliat affected Autar Singh’s 
rights in the properties settled with him in 1859, or differentiated 
him from the other taluqdars ; and although the settlement had 
been made with him as malguzar, he was, in fact, included as a 
taluqdar in the general lists prepared under the section, and the - 
property of Ranimau was entered against his name as the estate 
in Ms possession. Section 10 of the Act provides that " the courts 
shall take judicial notice of the said lists and shaU regard them as 
conclusive evidence that the persons named therein are such 
taluqdars or grantees.". 

Their Lordships have no hesitation in holding that the proper- 
ties settled with Autar Singh in 1859, together with those of 

which he obtained possession under decrees passed in his favour 
in the course of the .regular settlement, constitute an “^tate 
witMn the meaning of the Act, and are consequently impartible. 

■ The defendant’s appeal relates to that portion of the lower 
court’s decree which, affirming the order of the Subordinate 
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Judge, awarded to the plaintiff a half share in the properties 
subsequently acquired by Autar Singh. Janki Prasad has died 
smce the institution of this' appeal, and he is now represented 
by his minor son Dharaband Singh. It is contended on his behalf 
that by the custom of the family these acquisitions became part 
of the original estate, and are, therefore, not subject to the 
ordinary rules of inheritance. 

Both the courts in India have come to the conclusion that the 
evidence is insufficient to establish the alleged custom. And no 
adequate reason has been shown to induce their Lordships to take 
a different view. The only other point that remains to be 
considered is whether the lands subsequently acquired were as a 
matter of fact incorporated with the taluqa. As has been pointed 
out by this Board in the case of Parhati Kumari Dehi v. Jagadis 
Ohmider Dhahal (1), the question whether -properties acquired 
by an owner become part of “ the ancestral estate for the purpose 
of his succession,” depends on bis intention to incorporate the 
acquisitions with the original estate. 

' The courts in India have concurrently found against the 
defendant on this point, and there Lordships see no reason to 
differ from their conclusion. Both courts appear, however, to 
have fallen into an error in respect of one property, Kamrauli, 
for a half share of which they have made a decree in favour of the 
plaintiff. It is admitted on his behalf that Eamrauli is one of 
the villages for which Autar Singh obtained a decree in the 
regular settlement proceedings. The decree of the lower court 
must, therefore, be varied by the elimination of Eamrauli 

Subject to this variation both appeals will be dismissed, each 
party bearing his own costs. ' 

And their Lordships will humbly advise His Majesty accor- 
dingly. 


Q T n r 1 • -r. dismissea 

Solicitor for Janfa. Prasad Singh :-r/ie Solicitm-, Indii 

OJjlC6» 

Dwarka Prasad Siagb -.-Barrow, Sogers d 
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J. V. w. 



402 

1913 
May, 1. 


the INDIAN LAW EEPOETS, [yOL. ^XT, 

appellate civil. 


Before Mr. Justice Sir Gerorge Kmx and Mr. Justice Muhammad Bafig. 

AMIN-UD-DIN HAIDAE (Jddqement-debtob) v. SHEOBAJ SINGH 
(DeCHEE-HOIiDEB.) • ■ 

Civil Procedure Code (1882), Chapter XX-Insolveiicy -Insolvent discharged 
without a schedule of debts being f ranted’- Attempt on the jgart of creditor to 
proceed against afier-acguired property. ¥ 

y/’Jiere an insolvent had taken advantage of the provisions of chapter XX of 
the Code of Civil Procedure, 1882, and had been disobargod under section 351, 
but no schedule of debts had been framed, it was held that a judgement-creditor 
of the insolvent could not thereafter have recourse against properly which had 
come into the hands of the insolvent subsequently to his discharge. 

The facts of this case were as follows : — 

One Amin-ud-din Haidar was declared a discharged insolvent in 
1904. In his application for insolvency, among others, a debt 
due to Sheoraj Singh -was mentioned, but no schedule of creditors 
was prepared, nor were any objections taken to 'his discharge. 
Another debtor, Eatan Lai, had applied to prove his debt and 
the District Judge had ordered his debt to be entered in a schedule 
and his name to be recorded as that of a creditor who Iiad proved 
his claim ; hut that order was reversed in appeal to the High Court 
(1). Some time after his discharge, Amin-ud-din Haidar inlierited 
certain property, and thereupon Sheoraj Singh applied to pro- 
ceed against this property by way of execution. His claim was 
dismissed, and he was directed to take proceedings under the 
Provincial Insolvency Act. He then applied to prove his debt and 
have the property distributed among the creditors through a receiver 
who, it seems, had been appointed in the interval. The Judge 
dismissed the objections of Amin-ud-din Haidar, and allowed the 
application, "tjn the ground that, although the High Court had 
reversed the order including Eatan Lai's claim, the order of 
appointment of the receiver had not been appealed against and had 
become final. The insolvent appealed to the High Court. 

Mr. S. N. Miishran (The Hon’ble Dr. Tej Bahadur Saftru 

with him), for the appel lant : 

# First Appeal No. 4 of 1913, from an order of G. 0. Badhwnr, District 
Judge of Shahjabanpur, dated the 2lBt of September, 1912. 

(1) P. A. P. 0. 105 of 1910, decided by Knox and Piggott, JJ., on the 5th of May, 

1911. 






VGL, jxxy.] 


ALLAHABAD SERIES. 


403 


This was an attempt to get behind the order of the High Court 
disallowing the claim of Ratan Lai. No schedule of creditors was 
prepared and no steps could be fcalceii against the discharged 
insolvent. Proceedings had been taken under section 351 of 
Act XIV of 1882. It was not material whether the debt was 
admitted or not. It had to be proved by the creditor to the 
satisfaction of the court. It was a matter between the creditors 
inter se as well as between creditor and debtor. The preparation 
of the schedule was imperative. Otherwise any fictitious claim 
could be admitted and the right of creditors defeated. Section 
357 also spoke of " scheduled creditors” only. These proceedings 
were taken under section 24 of the Provincial Insolvency Act, but 
that provided for steps before the discharge and not after. The 
applicant could not now proceed against the property of the 
discharged insolvent 

Mr. Nilial Ghand (for Mr. B. E, O'Gonor), for the respondent: 

It appeared that Amin-ud-din Haidar was declared discharged 
at the same time as he was declared insolvent'. He had no 
property and it was not necessary to appoint a receiver. The 
debt of Sheoraj Singh was admitted by the appellant in Ins 
application for insolvency. The order appointing a receiver and 
. vesting property in him had not been appealed against and had 
become final. Property was with the receiver and under section 
24 applicant could prove his debt. The insolvent could not be 
said to have been properly discharged. 

Knox and Muhammad Rafiq JJ : — Hakim Amin-ud-din is a 
judgement-debtor of one Kunwar Sheoraj Singh. There were 
proceedings in the court of Shahjahanpur prior to the proceedings 
out of which these proceedings have risen and with regard to 
those proceedings it is sufficient to say that Hakim Amin-ud-din 
did apply to be declared an insolvent. He was declared an 
insolvent and he was discharged under section 351 of the Code 
of Civil Procedure of 1882. These proceedings relating to his 
discharge have been laid before us and we have examined them. 
We find that in one of them, i.e., an order by the District Judge, 
dated the 27th of January, 1904, it is set out, “ no other creditor 
except Ratan Lai proves his claim to-day, though called upon.” 
It was doubtless for this reason that no schedule was prepared and 
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very properly so; for a schedule cannofi be prepared by a'courfc 

until Mio creditors have proved their claims. This' tos, the law 
under the procedure prevailingup to the passing of the, Provincial 
Insolvency Act of 1907. 

In 1912 Sheoraj Singh applied to the court of the District' 
Judge and ho asked that certain property which had come into the 
possession of the judgement-debtor might be placed at the disposal 
of the Collector of Budaun, so that he might arrange for the pay- 
ment of the debt due to Sheoraj. ' 

The application was opposed by Hakim Amin-ud-din, the 
judgement-debtor, who said that he had been discharged from all 
debts and the court had no power to make the property which he 
had since acquired liable. The District Judge granted the appli- 
cation of Sheoraj and directed that one Saiyid Janab Ahmad who 
had been appointed receiver in 1910 should realize the assets of the 
insolvent and divide them between the two scheduled creditors, 
Ratan Lai and Sheoraj Singh. 

It is this order which forms the subject of the present appeal. 

We have looked at the record ourselves. We cannot find, 
and neither of the learned counsel for the parties can point to, 
any schedule of creditors. Amin-ud-din in his memorandum of 
appeal himself says that as no schedule of creditors was prepared 
before the discharge of the insolvent the applicant cannot be allow- 
ed to proceed against the appellant. There being no schedule of 
creditors to this case Kunwar Sheoraj Singh .cannot now enforce 
his decree as though he were a scheduled creditor. - 
' -. The appeal prevails, the order of the court below is set aside, 
but we do not think this is a case in which the judgement-debtor 


i^entitled to his costs. 


* ’( 


Appeal allowed. 
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Before Sir Henry BicJiardSi, Knight, Chief Justice, and Mr. Justice LrjiS 
BALGOBIND BHAQAT and anoxhes (P&aintipes) v. NAGINA MISIR 

- ■ AND anoxseb (Defendants.)* 

Act (Local ) No. II of 1901 (Agra Tenancy Ad), section 2Q— Occupancy holding 
—Mortgage— Suh-mortgage by mortgagee of occupancy holding— Bights of sub- 
- mortgagees. . ■ 

"Wliera tlie usufructuary mortgageo o£ aa occupancy holding purported to 
sub-inortgage bis niortgagea rights, it was hold that tho sub-mortgagcxjs wore 
entitled to a money decree against their sub-mortg.igot for tho money advanced 
by them. 

The facts of this case were as follows : — 

Certain property, consisting partly of a fixed rate holding and 
partly of an occupancy holding, was transferred by way of usufru- 
ctuary mortgage to one Nagma Misir in 1906. In 1909 Nagina 
Misir -purported to make a sub-mortgage of the same property in 
favour of Balgobind Bhagat and Mahabir Bam. Tlie sub-mort- 
gage^ sued for the amount of the mortgage money, principal 
and interest, or in the alternative for possession of certain property. 
The court of first instance gave the plaintiffs a money decree. 
On appeal, howevfir, the lower appellate court reversed this decree 
and dismissed the suit. The plaintiffs thereupon appealed to the 
High Court. 

Mr. if. If. Agarwala and Babu Benode Bihar i, for the appell- 
ants. 

- The Hon’ble Dr. Tej Bahadur Sa'pru, for the respondents. 

Bichaeds, 0. J. and Lyle, J. — This appeal arises out of a suit 
in which the plaintiffs claimed the sum of Rs. 499-15-0 principal 
and Bs. 270 interest.’ In the alternative they claimed that they 
might be put into possession of certain property. The court of 
first instance gave a simple money decree. The lower appellate 
Court reversed the decree of the court of first instance and dismissed 
the plaintiff’s suit; hence.^ this appeal. - , ' 

It appears that certain property, consisting partly of a fixed 
rate holding and partly of an occupancy holding was transferred 
by way of usufructuary mortgage to Nagina Misir in 1906. 
In 1909 Nagina Misir purported to make a sub-mortgage of 
the same property in favour of the plaintiffs. There can be 

T s No. 1069 of 1912 from a deoree of Kahba Singh, Diskiot 

^ t decree of Qanga 

Nath, Mnnszf of Ballia, dated the 22na of March, 1912. 
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DO doubt that the mortgage of 1906, in so far as it purported 
to mortgage an occupancy holding, was absolutely Void. Indeed 
we think, though it is not essential for the decision of the-' 
present case to decide the point, that the whole mortgage of 
1906 was invalid. The defendants contend that the very same 
doctrine ought to be applied to the sub-mortgage, and that, the 
contract being an illegal one, the plaintiffs should not be allowed 
to get ev'en a simple money decree. If the -mortgagees under 
the mortgage of 1906 were unable to recover either the 
property or to get a separate money decree for the amount lent 
(and it is admitted they did not get possession) it would be on the 
ground that the contract was an illegal contract. We have there- 
fore to see whether the contract wliich was made in 1909 between 
the plaintiffs and the defendants was also illegal. Section 20 of 
the Agra Tenancy Act provides that the interest of an occupancy 
tenant is not transferable save as therein mentioned. But in 1909 
Nagina Misir was not an occupancy tenant nor had he any of the 
rights of an occupancy tenant vested in him.'' ' The transfer to 
him by the occupancy tenant was absolutely void, at least in 
respect of the occupancy holding. Therefore it seems to us that 
Nagina Misir, nob being an occupancy tenant, did nothing in con- 
travention of section 20 of the Tenancy Act when he executed the 
sub-mortgage. He really did nothing worse than if he had pur- 
ported to make a mortgage of property which did not belong to 
him. In the absence of fraud there would be no illegality in-this. 
We therefore think that under the circumstances of the present 
case the plaintiffs were entitled to a simple money decree. We^ 
accordingly allow the appeal, set - aside the decree of the lower 
appellate court and restore the decree of the court of- first instj 

ance with costs, ■ y n j ' 

A.ppG(Jbl dllOWGCl/i 
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Before Mr. Justice Tudball. 

EMPEEOR V. NEPAL and - othebb . # 

Criminal Procedure Code, sections 55, 5G and 110 — Arrest of suspected 2 )erson 

Warrant— Procedure. 

Section 55 of the Code of Criminal Procedure is independent of Chapter 
VIIL of the Code, although proceedings under that chapter may follow an arrest 
under section 55 as a natural sequence. An officer in charge of a police station 
can, therefore, arrest or cause to be arrested, without a warrant or an order of 
a Magistrate, any person who is by repute an habitual robber, house breaker or 
thief, or otherwise comes withinThe scope of section 110. 

In this case a police sub-inspector, one Har Prasad, deputed 
certain police officers subordinate to himself to arrest a person 
named Nepal, against -whom the police were about to take pro- 
ceedings under section 110 of the Code of Criminal Procedure with 
a .view to his being bound over to be of good behaviour, and gave 
them a written order to cany out the arrest. Nepal and others 
resisted the police who were sent to' arrest Nepal, and ultimately 
thirteen persons were sent up for trial and were convicted on 
charges under sections 147, 225Band332 of the Indian Penal Code. 
The pm'sons so convicted appealed to the Sessions Judge, who, 
however, dismissed their appeals. They then applied in revision 
to the High Court, raising two pleas, one, that tlie arrest of Nepal 
was illegal, and the other that the sentences were too severe. 

Mr. G. Rois Alston and Mr. A. H. 0. Hamilton, for the 
appellants. 

The Assistant Government Advocate (Mr. R. Malcomson), for 
the Crown. 


Tudball, J.— The thirteen applicants have been convicted of 
offences under sections 147, 225B and 332 of the Indian Penal 
Code. Their convictions and sentences were upheld on appeal. 
The present application for revision raises two points — (1) 
That the arrest without a warrant of Nepal by the police was 
illegal and therefore the resistance offered to the police constituted 
no offence, and (2) thac the sentences are too severe. According 
to the evideBce, on the record, the Sab-Inspector, Har Parsed, 
deputed certam police officers subordinate to himself to arrest 


■» Oriminal Bevision No. 319 of 1913 from au order o7X 
iSessiouB Judge of Aligarh, dated the a2nd of February, 1913, 
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Nvjml ag/tijHt whom the police were about to lake proceedings 
under swt ion 110 of the Coda of Criminal Procedure with a 
view to ills being bound over to be of good behaviour. 
According to the evidence, the police officer in question gave a 
writliuj order to fiis .subordinate officer to carrj^ out this arrest. 
Tito ple.'i in revision is that in the absence of the authority 
under ehiijjter VIII of tiio Code of Criminal Procedure, the police 
c,'innof .arrest wit bout. a warrant a person against whom proceed- 
ings under .sc'{;(ion HO are contemplated. ' Under section .5.5, clause 
(/:), .'in officer in charge of a police station may arrest or cause to 
!)e .'irn'sted any per.soji who is by repute an habitual robber, 
lionse-breakcr, or thief or habitual receiver of stolen property 
knowing it to be .stolen or wlio by reinite habitually commits 
ex'torlion or in order to the committing of extortion, habitually 
puts or attempts to put persons in fear of injury. This is a 
.section which i.s independent of Chapter VIII, although proceedings ' 
under CImplor VIII may follow such arrest as a natural sequence. 
Such a j)olicc officer may arrest witlioiit an order from a magis- 
trate and without a warrant. 

Section 55 says : “ He may in ‘ like manner ' a'r?WP*"^and 
' like manner ’ refers to section 64, which gives a police officer 
power to arrest without an order from a magistrate and without a 
warrant in certain .specified cases. Section 56 points out that 
where any officer in charge of a j^olice station requires any 
officer subordinate to liim to arrest without a warrant any 
person, he may deliver to the officer required to make arrest 
an order in writing. So far as the evidence on the record goes, all 
the provisions of these sections were fully comjdied with, and the 
police were justified in making the arrest or attempting to make 
tlie arrest. Moreover, according to the evidence of the Sub- 
Inspector, the action he was taking was in pursuance of the perr 
mission of the Sub-divisional officer. 'Even that was not 'necessary 
under section 55. The plea has, therefore, no force in the circum- 
stances of the present case. 

There remains the question of sentence. The only portions of 
the sentences which need any comment, are the fines. Nepal 
has received a sentence of two and a half years' rigorous imprison- 
ment and a fine of Rs. 100. Moli Ram has been sentenced to one 
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year’s rigorous imprisonment and a fine of Rs. 300. Musainmat 
Ram Kunwar, the "wife of Nepal, to four "weeks’ imprisonment 
and Rs. 30 fine. The three youths, Har Lai, Jagrain and Kamal 
Singh, have been bound over under section 562 and have 
been fined Rs. 75, Rs. 20 and Rs. 20. The other applicants 
have been sentenced to imprisonment only. In some cases, "where 
fines are imposed in lieu of terms of imprisonment, it may be 
necessary to impose heavy fines. But, in the present case, the 
accused have received substantial sentences of imprisonment and 
the extra fines imposed "will transfer a part of their punishment 
to their dependants also. In the case of Nepal, I set aside the 
^fine completely. His sentence under section 225 B, will remain 
six months. without fine. In the case of Moti Ram, his sentence 

is a fine of Rs. 300 under section 225 B 'plus one year’s 

rigorous imprisonment under section 332 of the Indian Penal 

Code and six months under section 147 of the Indian Penal 

Code. In his case, as the fine is the only sentence imposed under 
section 225 B, I reduce it to one of Rs. 30 or in default six weeks’ 
imprisonment. In the case of Ram Kunwar, she was sentenced 
to a fine of Rs. 30 under section 225 B. No term of imprisonment 
was imposed for this offence. For offences under sections 147 and 
' 332 of the Indian Penal Code, she has received two weeks’ impri- 
sonment in each. In her case, I reduce the fine to Rs. 5 or in 
default to imprisonment for two weeks. In the case of the three 
youths, Har Lai, Jagram and Kamal Singh, I reduce the fine in 
each case to a nominal sum of Re. 1 or in default to two weeks* 
imprisonment. In all other respects the sentences will stand. 
The fines or the balances of the fines, as the case may be, if paid, 
will be refunded. 
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Ik fere Mr. Jtiktcf Tudl<iU and Mr. Juslice Muhammad Rajla, 
THAKUn I^HASaD (Appucavt) v. PaNNO LAL akd others 
(Ori-OBiTi; pinnns).* 

y<K Ml of iiH)7 ( Prcviiictal h'.rohtiMiy Act),$c.c(ions22, dG and 52- Act No. 
IXof (IndhxnlAmitatirn AclJ,sectioti G-Insolvc^icy-Applicaiion to 
VouU (o rever'e act of icieivcr~— Limitation. 


/iV.i? tiiRv rfcti(U) 5 o{ tlio Ituliitn rjiinilntioR Act, 1908, does not apply to 
ftppticA'.ionfl contomplnto l hygeotion tl2 o( (he Provincial Insolvency Act, 1907. ' 
Dtarjvtix //iVrt (1 ) di'.itinpuichcd. 

Oxi: 'j'hnknr rrn5Ja<l was ji .•secured creditor of an insolvent 
bi'ini^ a inortgagoo in ]K»ssoRsion. A-rcooiver ivns appointed liy the 
foiiH, ajid it appear.-^ that on the 20th of September, 1911, the 
jvooitvr tunic pu .■••.sossinii of t he mortgaged propertjL On the 31st 
of October, 1011, Thalcur Prasad applied totho court under section 
22 of ilic Provincial Insolvency Act, 1907, prayingthat the ant of 
the receiver might bo reversedand the applicant restored to posses- 
Sion, The District Judge Jiold that ns the application had been 
made more than faventy-onc days after the act complained of, it was . 
t imc-l)arrecl, and accordingly rejected it, The applicant thereupon 
ajipealed to the High Court. 

Munshi Qovind Prasad, for the appellant. 

The respondents wore not represented. 

Tudlall and MUHAmiAD Rafiq, JJ ; — The facts of the case, 
(lilt oSwliich this appeal arises, are as follows : — The appellant is 
a secured creditor of an insolvent. He was a mortgagee in poss- 
ession. A receiver was appointed by the court, and it appears that 
on the 20th of Sptember, 1911, he took possession of the property 
in question. On the 31st of October, 1911, the present appellant, 
made an application under section 22 of the Provincial Insolvency- 
Act to the court asking it to reverse the act of the receiver and to 
restore him to possession, he being a seepred creditor. Thedeamed 
District Judge held that as the application was made, more than 
twenty-one days after the act complained of had been done,, it was 
time-barred. He accordingly rejected the application. On appeal 
before ns it is urged that the act complained of did n ot come to th e 

• First AppoalN^ 83 of 1912 from au order of H. E. Holme, District ^udge 

of AllahaLad, dated the 9th of Match, 1912. 

(1) (1912) I. L. B., 34 All., 
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notice of the appellant on. the date when it was done or soon after 
it and the appellant went to the court without delay, and therefore 
the court ought to have applied section 5 of the Limitation Act and 
admitted the application. The appellant did not ask the court- to 
admit_ his application out of time and there is therefore on 
the record no evidence whatsoever to show that there was 
sufficient cause for so doing. We therefore remit the following 
issue to the court below : — “ When did the act of the receiver 
first come to the knowledge of the appellant ?” The' court will 
take any evidence offered on the issue by the parties and remit 
its finding. On receipt of the finding ten days will be allowed for 
objections. , 

On the return of the findings the following judgement was 
delivered : — 

The return made by the court below to the issue remitted is 
. that the. appellant came to know of the act of the receiver 
on the 2*7th of October, 1911, i.e., four days prior to his filing 
the ^ application of 31st of October, 1911. If section 5 of the 
Limitation Act (IX of 1908), could apply to the application 
made by the appellant to the court below, then we should be 
of opinion that the appellant was entitled to ask the court to 
exercise the power granted by that section. But, in our opinion, 
section 5 of the Limitation Act does not apply to applications 
contemplated by section 22 of the Insolvency Act. Section 5 
of the Limitation Act runs as follows " Any appeal or applica- 
tion for a review of judgement or for leave to appeal or any other 
application to which this section may he made applicable hy-any 
enactment or rule for the time being in force may be admitted 
after the period of limitation prescribed therefor, when the appell- 
ant or applicant satisfies the court that he had sufficient cause for 
not preferring the appeal or making the application within such 
. period. ” An application under section 22 of the Insolvency Act to 
the Disteict Judge is not an appeal, application for review of judge- 
ment or for leave to appeal, and it is admitted that there is no rule 
or enactment under which this section was made applicable to section 
22 of the Insolvency Act. Our attention is called to the Full Bench 
ruling in BropadA v. Hira Lai (1).- But that ruling does not help 
(1) (1912) I. L. R., 34 All , 45)6. . , ■ _ 
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- appeilani,. Granting that the general provisions of the Limita- 

Tiiakob ^PP^y to the Insolvency Act, the very wording of section 5 

Pi«A8An knuts the applicability of that section to appeals and uppUcatiom 
PakkoLab. of a certain character. An application under section 22 of the 
Insolvency Act does not come in any way within the category of 
.such appliwitions. It is urged that the application to the 'District 
Judge against the act of the receiver is really an appeal as is 
contemplated by section 5 of the Limitation Act. Clause (2) of 
section 52 of the Insolvency Act is quoted, which runs as follows ; — 

" Subject to the appeal to the court provided for by section 22, any 
order made or act done by the Official Receiver in the exercise of 
the said powers shall be deemed the order or act of the court.” It 
seems to us clear that the word ‘ appeal ' in this clause is not' used 
in the sti-ict legal meaning of the word. The very wording of the 
section shows this. Section 22 is perfectly clear. • The proviso 
says: — Provided that no application under this section. shall be 
entertained after the expiration of twenty-one days from the date of 
the order or decision complained of.” The right of appeal is given 
in section 46 of the Act. In our opinion an application under 
section 22 of the Act against an” aoi ” of the receiver is not and 
Cannot be an ” appeal ” such as is contemplated by section 5' of the 
Limitation Act. It is clear, therefore', that section 5 of the Limi- 
tation Act does not apply and the court below was, therefore, 
bound to reject the application made to it and this appeal must fail. 

It is dismissed. We make no order as to costs, as the other side 

is not represented. ' 

Appeal dismidsedr. 
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Before Sir Henry Biohards, Kfiight, Chief Justice, Mr. Justice Bamrji and 

Mr. Justice Lyle, 

BONA DEI AND AHOXHBB ( PiAINIIFi’B) V. .FAKIR OHAND AKD OTflEBS 

Dbfbbdaktb)* 

Maha-Brahman-'A^reernent as to distribution of offerings-Gmstruotwi of ■ 


agreement. 

Thememberflof a family of Maha-Bnahmans entered into an agreement 
nongst themselves -whereby certain members of the family were to ta^ ^ 


A**Q*-- ’ 

•Second Appeal No. 1173 of 1912 from a decree of L 3 -ohnslon.,Di 6 triot Ju ge 
Meerut, dated the BOthat July, 1912, afSrming'a decree of Mohan 
ukku, Subordinate Judge ot Meerut, dated the 10th of May, 1912. 
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ofEeringa made on certain days ot the montli, and the other members of the 
family the offerings made on the other days, 

Eeld by Baitebji and Ltm, J. J. {RionAnDS, 0. J. dissenting) that the 
eSeot of such an agreement was that if an offering was made to a member of the 
family on a day which belonged to the other branch, ho was bound to account for 
it to the branch to which the day belonged. 

Fer Richabds, O.J. Such an agreement as above described would not prevent 
a person who wished to do so from making a special individual gift to a member 
of the’ family oven on a day which was appropriated by the ngreement to the other 
branch. Doorqa Pershad v. Budroc, (1) and Ooclii v. Ulfat (2) referred to. 


The facte of this case -were as follows'; — 

The parties belonged to a famil}' of Maha-Brahmans. By an 
arrangement made between the members of the family, the offering.s 
made on certain days in the month were to go to one ISTanda, the 
husband of the plaintiff Sona Dei, while those made on other day.s 
were to go to the defendants. Nanda died, leaving the plaintiff as 
his heir. On the day which fell to the share of the plaintiff one 
Debi Singh died. Debi Singh’s son refused to make the offerings 
to the widow,‘as she was a female, and gave property of some value 
to Fakir Chand, defendant. The plaintiff, thereupon, brought this 
suit for recovery of the offerings or their value. The defendant 
pleaded that the gift was a personal gift to Fakir Chand and no 
suit lay for recovery of such offering.s. The courts below sustained 
this contention and dismissed the suit. The plaintiff appealed to 
the High Court. 

The appeal was argued on theTth of May, 191 3, before Richards, 
0. J., and Lyle J., and then, upon an order made , by the Chief 


Justice, was re-argued before the present Bench. 

The Hon’ble Dr. Tej Bahad'wr Sapru (with him Pandit 
Eama Kant Malaviya) for the appellant:— 

The members of the family had made an arrangement by wliich 
certain members were to receive the offerings on certain days, and 
others on other days. The defendant received offerings on the day 
which was the plaintiff's day. The donor admits that he knew 
that it was the plaintiff’s day and made the gift to the defendant; 

but the defendant was under an obligation not to accept that gift 

or, if he did, to make it over to the plaintiff. Having accepted 

the gift, he must be deemed to have received it for the use and 

(1) (1874) 6 N. W. P., H. 0. Rep., -(2) (1898) I, L.'R., 20 All., 234. 

189., (191). ' 
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benefit of the plaintiff. The donor could not be compelled to make 
the gift to the plaintiff, but the defendant, baring entered into a 
contract not td receive the gift on that day, must be deemed to 
have acted as a trustee for the plaintiff and is bound to make 
it over to lier, who would be in the position of a cestui qui trust. 
Tlie present case is similar to a case where two doctors 
entered into an agreement that one of them would not treat 
patients within a certain area. If a patient goes to the doctor 
who has agreed l,o refrain from so practising, he will be bound 
to make over any fee that he may receive to the otW doctor. 
In this case a trust was created, inasmuch as the gift was made 
(1) on a da}^ wliich belonged to the plaintiff, (2) in connection with 
funeral ceremonies, by which the family would have been entitled 
to benefit, (3) lo a man who was bound by the contract. He relied 
on Doorga Persliad v. Budree (1), Ooclii v. Xllfat (2j, Godefroi on 
Trusts, 221, 226, . 

Dr. jSatish Chandra Banerji, for the respondents.: — 

There can be no doubt that the gifts made by Bagbuhir 
Narain were voluntary gifts. The plaintiff could not bring a 
suit for an injunction to restrain the making or receiving of 
such gifts, against either the donor or the, donee. It has been 
held that there is no legal cause of action to recover such 
offerings even as against .the donee. The other side contends that 
the defendant, having received the gift on the plaintiffs day, 
in good conscience ought to make it over to the plaintiff, 
but there would be no such equity, unless the original contract 
was that even in cases where the gift was made personally , 
to one individual, the gift would to go the person whose turn it 
would be to take it. The gift would be personal, not because it 
was handed over to the donee physically, but because it was so 
handed to him intentionally by the donor with the object that 
he alone should take it and nobody else. The object of the partition 
was, no doubt, to put an end to disputes, but all that: the parties 
had in contemplation was to divide that property only that would 
or might be divisible. Where the property was given to one 
member individually it would not be divisible among the parties to 


(1) (1874) 6 ,N--W. P., H. 0. Rep.. (2), (1898) I. L. B., 20 AH., 234. 
189, (191). ' . , 





’OKVHO 

aisYj 

■n 

acr THog 


8161 


B^tii .1050 0 i{;^ 9 xiq..jo 0 raTq otjq A|!}omqyip aouop oq!} 

pn^ ‘qu'Bpnajop oq ^Il'EtipiAipni qu 0 S 0 id v bvm. tniq Aq 0 p'Bui 

qTi 0 S 0 jd 9 qq ‘Mopq sqinoo oqq qqoq jo sSnipng oqq oq SntpaoooiB puB 
qSmg .iiqtiqSB'gjo eouapiA© ©qq oq SaipiGooB ‘osbo qu 0 S 9 id ©qq 

uj 'qciB jquoo ©qq jo edoos ©qq uxqqiM. i^bj qqu ppoM. AqiOBd'BO |Bnosi 9 d 
Biq ni A]TraBj ©qq jo .T©qra 0 in pripiAq)!!! ms oq ©pisni qnsssjd Aub ‘qoiis 
SB A|itUBj ©qq oq ©pBui sSniJogo .oq paqBpi qoBaqrtoo ©qq usqq jj 

•quiBjd ©qq 

m pp] SB ' 0 SBO uAxo B,j|iquiB^d ©qq qon sbai qi ‘piBs ApB©aqB ©ABq x s'b 
puB ‘p©Tiotqu©rn Axon qsnf ©.inqBU ©pm ©qq jo sbas. s©iqjBd ©qq n©©Ai.q 
■©q qoBjquoo ©qq qBqq pnnoj sBq Aio|©q sqjtioo ©qq jo jsqqran ©sbo 
qir©s©jd ©qq nj 'paiutooB s 3 uTj©jgo SniApo©! loj nraq .i©q qon^AV. 
no Abp ©qq sbav qoiqAv ABp .tB|noTqjBd ©qq no p©Arao©i sSnus^o ©qq 
oq p©]qpu© ©q ©sjboo jo pjnoAi. jjtqtrtBjd ©qq ‘uBraqB.'ig-BqBX^ b sb 
A qiOBdBO iBnpiATpni siq ut .to ‘AjiraBj ©qq StqqnQSQadsj sb jaqqaqAX 
‘AjTiiiBj ©qq JO joqtnara Aub oq ©qBp iBjnoiqiBd b no noAiS sSniiQ^o 
©qq ©piAtp oq ©isAi. Aeqq qBqq sbav ssiqoBd ©qq n©©Avq©q qoBiqnoo ©qq 
jj ’AiTcaBj ©qq jo siaqraani ©jqav oqAi. snBniqBag-BqBj\[ psnpiA'ipni 
oq AjjBnos.T©d ©pBui sSnTJ©^© qon pnB sieqnioni qons sb AjiniBj 
©qq JO sj©qni©ni jBnpTAipni oq ©pBni sSniiojgo ©qq ©j©a 4 . psp^'^^IP 
©q oq ©J 9 AV qoiqAv sSniJO^o ©qq qBqq ‘pspuip eq oq p©©jSB©a©A 4 . 
‘©SBO nAvo s^iqnBjd ©qq oq SnipJoooB ‘qoiqAv sSniiqgo ©qq jo ©.inqBn 
©qq niojj ©ra oq sni©©s qi qnq 's©qBp niBqaoo no n©AtS sSnusBO ©q^Bq 
oq©.T©AV Ajitobj ©qq jo siaqnisni jBitpiAxpnT qoiqAV Aq qn©ni©SnBiiB nB 
oqm p© J©qn 9 A©qq ‘sSmiQjgo ©qq jo noisiAxp ©qq oq sb ApraBj ©qq Jo 
sj[©qra©ni ©qq nsaAvqoq s©qndsip qnoAsidoq j©pio tij qons sb AqtniBj 
©qq JO s.i 9 qni 9 ni ©qq oq sSnriojgo ©jqav snBnrqBjg-BqBj^ jo Aytoi } 
siqq oq ©pBni sSmio^o qBqq pnB notqs©nb m ©gBjiiA aBjnotqiBd ©qq J© 
nBuiqBjg-BqBm ©qq sbav ‘Ajiuibj ©qq jo joq 6 ©onB ©qq qStnS 
qniBid ©qqnip©S©lI'B si qi 'q^'e©? s..i©qqBj stq jo noiSBOOO ©qq no 
qg'mg mBJBjii JiqnqSBg Aq ©pBxn qjiS ©qq Jo ©inqBn ©qq no osjb pnB. 

‘qms sBWaqqjonoiqBpnnojoqq sx qotqA. jo qoBO.q b ‘ qoBaqnoo 

©qq lOoinqBn ©qq nodn ^.mq ©sbo ©pqAV ©qq qBqq nnq qqiAv ©©iS^ 
Annj I -poAil SBq ©q qoiq- -xsnpnoo ©qq nx ©oxqsnr 
jaxqo P©II‘TC 91 9qq q^I^ qonnBO j q©iS©i J f 

©qq AVOjiB ppoAV j pnB ‘snosnoji© sbav Avojaq qjuoo ©qq Jo noxsxoop 

[•AXXX “lOA 


Ilf 


'saiaas avaYHVTiY 









r • 


~ .''gdssvMsi'p itodddy 

' ' ‘sgsoo qqwi psssiniBip 

STj'Bdddv ©i{? si q-inoQ eqq jo .repjo aqj^— 'Jt^noo HHJ, AQ 

•luaddij eqq ssnnexp puu 

sqjnoo .leikoi eqq jo saaioap ©qq ra.icgu ‘0.ioj0.T0qq "pinoAv j •ea'oqB 
£ws oq peqqtqua qon '0.TOj0.T0qq ‘sr jqiqnrcid oqq pun 'u'craqn.Tg-nqnpi 
intipiAipTii nn oq SuTa0jqo srq ©pnm 0q 'quiqq j ‘0sno sn|q uj ‘qBiAV 
qqSrca oq sn nncaqnjg;-i3qnj\r {BupiAtpui nn oq .10 ‘snntuqn.xg'nq'Cjq; 
JO '/‘jininj n 0? .laqqio qjiS pjeuiij n otjq'cra oq ouOi^nn oq uodo suav 
qr qnq %iS injeunj 1? papno eq qqStra qnqAi. bum qjxS 0qq . qquop Ojq; 
vfpnnpiAipui qunpuejep oqq oq qnq '/fntnnj opqAs. oqq oq qon 'qjiS 
oqq ©qntu oq paqo 9{0 jf|0q'C.T0qipp oq 'ppioqs oifs qnqq SuiqBTA\ qojq 
•qt JO einqs n qa§ qqSpn ^rqu^jd oqq iC|imnj ojoqAV oqq oq optun o.toav 
qjiS oqq ji qnqq jiaouji oq qnqq iCns oq quoio^ns si qj ‘miq poqnuiinn 
qnqq oaoaV' soAiqoui oqq qnqAv .lopisuoD oq >f.TCBSOoon si qi qinqq 
* qon op j •^tqnxn^d oqq opnpxa oq qnq qu'cpnojop oqq qijouoq 
oq iCpo qon .lonop oqq jo qsTAV 0qt?.T0qi}0p oqq suav qt qnt{q osno 
snjq m ojqissod sc .inojo sk otn oq siuoos qj ‘qjjS oqq tit ojtjqs 
/un rainp uno nnniqtjjg[-nqt?j\r .toqqo .on osno n qons nr pun 'os 
Smop siq qn0Ao.id oq Smxjpu sr 0.T0qq 'qjiS jnroods n itmf Suisjuui 
ifq treuiqnjtg-nqnjii .rwpioiq.^nd nqgotroq oq soqsTAi quoip n OJoq/y\ 
•sumqnig-nqnj^' JO 'aq Ann qsijo oqq ku ojoqAv oqq oq 

JO /poq {ujanaS aqq oq apnni sSnnojjo oq .lajo.r /jno utw qriouiao.rSn 
nn qons 'crorqnjndrqs {uroads /an jo oonosqn oqq rri qncj *.nn[ nr 
paoiojua eq piAv qotqAv auo sr qnatuoojSi: oqq '/np .rvjnorqjrd n rro 
unui anporq.rnd n /q uaqnq oq |(t?qs sSarraopo qnijq 'sunnujnjtg'nqnj^r 
Snomn quaruaeaSn nn si ajoqq ©.raqAi qnqq qqnop oir oq nno 
- 'rnrouca oorqsnp jo qnauioSpnC oqq qqrA\ .rnonoo j— -p ‘a’jAq 

• qnaddn oqq ssroiBq) ppoAV j -possiinsrp /{qqSu uooq strq 
qrns .roq pun poiutnio BSrn.TOjqo oqq oq poprino qon si piqnnqd oi{q 
quiqq j ‘os^ntoq qnqj^ 'saequiara oaoAv soiq.rv(I oqq ijnn{A\ jo /(iiniq 
nnraqnag'-nqnjf oqq SuiquosoadoJ sn qon pun ‘/qrondi?:) pnrpiAipur 
siq ui Jiqnjf oq opnni o.toav noiqsonb nr sSnuqpo oqq qnijq ‘AVOjoq 
qanoo oqq /q poqoadioqnT /{qq^ra naaq swj qniqq j qonjAv 'oonopiAo 
srq tnoaj anaqo si qj '/fnnnj aqq jo aoqinotu ojuinoj n oq oJ? oq qon 

AXXY ’iOA] taO,iair AlVa NVIQKI 31U or.?. 



•osiTHO 

■fl 

i:ra Y.SOS 


UTCT 


eg! I'BO 61 a n 'i (Test) if) -2,8^ «'j> -ij -jj (^tst) (s) 

0801 N A\ 0 8t ( 6061 ) (g) ’iig ‘-ny g '•'g; -q; q (ggsx) (-[) 

IT 6 T ‘J9qra0io]q 30 TI39X oqg pe^-sp 'ssi'Buag; 30 ©Spur sipn 
;T_paoqng >uspg .gpu^qp qst.g 30 eaaoep . u.0.3 .xei 30 Tf OH l^aSdy JmI 


‘ ’81 ‘/ioj¥ 
8 T 6 T ' 


•:).moQ qSig qvi%' 

0 ^ p9|'B9 d® sui^niBid 0 qj^ ‘noiij'B^nirti •ps.ij'Bq st 3 M. puB s^sssb 
JO noijnqijjsip oqj jo ejBp oqq raoij si'ea/C aaiqj pno^oq p 9 |^q s'ba qitis 
9q!) J'Bqj p|aq ^opq q.inoo eq^ *005' SI -s^ eqj JO noTjnqiijsip oqj 
m saa-eqs psAiaoai p^q oqAS. sjn^pnojop aqj qsnrege ^auotct 9 syqo.ind 
JO punja j; -8 .Toj ' 0 T 6 I ‘‘Xaqraojdag; jo qjgj oqj no jms quosaad 
oqj jqStioaq sjjijui'Bid aqj, *6061 ‘JoqxnaAoj^ jo pugg aqj uo osaoap 
J'Bqj peinijgj'B ■['Badd'B uo jitio|;) qSijj eqj^ *1061 ‘ioqxuajdsg jo qjjl 
oqj uo opisu jas eyM. aj-BS aq -aius aqj episis Sutjjas loj pa^uid aq 
pUB ji ni jsajajm a^quaiBs ou puq siojqap-tjuauiaHpur aqj puB siq sb/a 
pps ^{jjadoid aqj juqj uotjBiBpap b ioj sgijuiB^d aqj jsuibSb jins b 
jqSnoiq qSuig pBSBJ^ uiB^g; auQ ‘pa/CBid sb paququjsq) sBAi. /Cauoui 
®qil( ‘®^I^xiTB]^d aqj iq piBd OOS'SI P p 9 Jstsaoo qoxqAi. ‘sjassB aqj 
JO uopnqTj!)sip ajqBajBi aoj paijddB sasBo asoqj ui saappq-aaioap 
eqj ‘siojqap'juauiaSpuf auiBS aqj jsuibSb saaaoap aaqjo Supq o.xaqj;, 
'00S‘SX ‘sa Joj iCjaadoad aqj pasBqoaud s^ijuiBjd oqj, -^061 ‘qo^'^H 
JO qjgx oq!) uo p|os SBAV siojqap-juauiagpuC aqj jo ^jjadoad asnoq 
aqj suosaad uiBjaao jsuibSb passBd aaaoap b jo uoxjuoaxa uj . 

sa 5 lO]|oj SB aaajA asBo siqj jo bjobj stttj , 
•peqsinSat^Bip {f) 

iimanwoE 'a wo«t«u»jgf 'peMonoj qou (g) ntimis U 7 WQ wv^ ‘a. wifoys 

rfww«jgf W 7 >^ 'peiAonoj (g) ivm’i ut«jy fduioiivj^ a wujpMii M 39 p«j?f 0 jy pue 
‘(l) H^uiS .tviipvfv^ 'A 7 il}ms mmrtM '061 Jo MoiAjna eqq niq^m Snin^J 

ijing <e si qnq ‘Kidd's pinoiA ‘8061 ‘9®Y TOTpui eq^ 30 e^npsqos !)Biq 

eq3 JO gg exoijaB qotqAV 03 ‘p9AT0O0.T pup ppq i^enora aoj qms b jou bi einps'ooj^ 
jtAiO JO epoQ sqj Aq ubaiS Apornoa eqj 30^3 (g) puB ‘empoowg; jiAJO JO ®POO 
Bq3 epiS3no 3 q 2 ti on scq 03910^3 91313 B,ao3q0p-3U0TO0SpiiE 0q3 Jo eaniiBj 03 SniMO 
poB-Eqaand Ajaodoad Dq3 jo poAiadep ne9q SBq 0q 3Eq3 ptmoaS 0q3 nodn tniq Aq piEd 
Aouoto esBqoand ^0q3 aeAOOsa 03 Sunjees aesEqoatid xioi3onE he 3Eq3 (x) PPS 

'OST ‘j einpetps ‘{pf uoi^j'o^i'ui'iq wmp^ij) 8O6T/0 XJ 

•ojf py — imjvfiuii'j — Umoui 9 sm{o.md .waoopj, otpns — ^l!|'l'^s^J 0 p^p•iW^lt 9 Bp^^C 
fo 9 X 711 X 1 } f Of Suinio posvipxTid fifx 9 do.id fo pBCiixdop U 9 smpu 7 idudipny~ 7 iotf 7 io 9 x 9 
MJ BJPS'— /o 7 { 0 Xf 7 iD 9 XS— 9 TS wnpBS ‘{s 88 l) ^VOD s-twpaaoiti fiaxo 
, (■BiKTaKaasd) BHanio qkt dKYRYXYH RIYHS09 
{saaiiKiToti) BHHIOKV (mr H-DHIS NIYSYN QYSYaj laYMSSHaiS 
■ 9 ifiq mfSTif -XM pxt» ‘w?s 7 z/> smio ‘mnm 

’t:iaio iSiLYOTiaddv 




['AXXX _"I 04 


« 




m 


'saiaas oYaYHYiTLY 



' ■ . ‘ssj, * raoa gg ‘’a ‘t: 'i (a 68 t) (e) , w \ 

••G88 '’RY er ‘-a "J i desi) (s) 'aw "nv s "a ’a i (sesi) (i) 

Inoi^^iapisnoo^jo e^nii^j em P 99jq^ (^ilSnojq neaq 
• smr Ws eq? seiidd® 16 qnq ‘9iqB0i[ddB si OZI 

QBna *Qixnqiis I* 'saqdd^ i ,6 ^PP^® 

qins'B 09 saqddB qzI ®PP^'« snqinrao 9 q 9 sppq sasiso jo 999 auo 
/SA0IA •q9oq Siii9aoddns sas^o aiB a.i9qj) 'iior9'B9iOTii 09 sy 9poQ 
Aien 9q9 ^q papaj}^ qon'si 90 .toj ni sbai 9 oy PP ®IPI^ paimbo-e 
9qSii 0q9 ‘(0) 9 noi909s’ '(i68I P' X) PY sasn^IO P^^Q^ao eq^f 
aapna mioj tn ggSI P apoQ naqAV pa9^ajo 9jaAV snoiq 
■epj e'u ’mi ‘^Pr P spaaociad aj^s aq9 pn^ ‘i, 06 I 

‘qojBjf JO q 98 I aq9 tio Z 88 T P ®P °0 -lapun ao^id qooj a|'8s aqj] 

[’Z 6 9 PJ ‘IXX 

aapio ‘8061 P PY 

9q9 9'B aoioj ui 9011 ajaAv gx8 818 eqj j'eqj pauoijuara 

'spapuodsai aqj loj fo'j 'ipj\[ pp^'aj aiq.^og aqo^] 

•y(|dd'B p jnoAi 90Y 

uoij'Bjpnirj aqj jo Qgx QpIP'® ‘PV iiop'e9Traif]; 0q9 jo appiis 
IBToads Xto ^q osaq9 aqq sjms loj papiAoid sr pouad ojq •nopois 
JO qqSu V saAiS edqniBjvnS qoiqAi jo aoirqi'Bj aqj ‘yfqiedoid aqq m 
joqqap-qnaraaSpnf eqq jo qs-Bai 9 'b 950.199111: aiqBaj-BS eraos jo aona 
' 951 X 9 0q9 pddqn‘Bj:mS Z88l P P¥ ■ '■^nrqqou jo S’lnqqifjaAa 
qoo9 ajq •las^qo.ind 9q9 09 aaqu'Bj'Bng on qavS 6S8I P PV 9 ^iE 
■pied peq aq 9'BqAi jaAooa.i 09 qqSu 'b psq .laseqoind aqq pnu 
‘qsajaqni 0[qB0|'BS on p-eq joqqap^-qnouiaSpnf aqj^ •aso.in nopon jo 
esneo 9q9 noqAi 09 S'b qniod aqq sajqqas (g) ’od'oBu'OQ 'A rni'O'p 
‘•iilSAnjQ JO as^o oqj^ -(g) um£^ %iy 'pvmmviinjYi -a 

2»T WTh^sy-^ f sqasBB jo noTqnqijqsip aqq ni sainqs paAiaoai OAuq 
oqAV suosiad sqq nioij q-Bqq pan— (x) ^mi'pvC'DQ ’a tlBu}^ 

91ns jfq paj0Aooej aq uno ^anoin aqq qnqq qqnop on si 
ejaqj; -009 9ms in|Tigai n jo snnara iCq pnnjo.i n qaS pjnoo .lasnqoind 
'noponn aqq jo iparaaa i|uo aqq sbai ^fpaiaaa qnqq iaq9aqAi. snAi, ataiq 
eao 9'B noTjsanb aqq qnq ‘aqnq'Bqs ^q naAiS i^psajdxa si qqSij siqj^ * 
■jfanoai asnqomd siq jo panjai 'b 09 papiqna si .las'Bqqmd-uoiqon'B 
aqq ‘95010901 aiqnains on €Bq Joqqap-qnonieSpTiC oqq ji qijqj uAiop 
'S88I ‘ajnpaoojj jiaiq jo apoQ aqq jo gxg pH's gqg snoiqosg 

qnnqaddn aqq JOj 

Cmg; qtpnn^ niiq qqiAv) 2^7 /JQ; 


•aXYKYiTJ 5 

xiyuboo 

•a 

noxig 

KIYHVj^ 

avsTaa • 
lavMsancng 


STGt 


’Axxx 'ioa] ‘siaodaa Aiyi xTicmi aao; 

s 


03 ^ 




•080T ‘'K *M '0 ST (COST) (ot) '/.OT 'gOT "H '0 L (rOSt) (g) 
•ERT ‘-oi^D 6T “a --I I (TG8T) (s) 'OfZ ‘-IT 'M ‘0 g (OOST) (^) 

, >gs “nv R !'a ‘1 '1 (sisT) (e) -eei, ‘ mog; gg “a a *1 (iqqi) (g) 

‘888 ‘‘IIV 8T "a ‘a ‘I (T68T)^ (i.) 'igs ‘-p^H 9T “a ‘a ‘I (R68T) (r) 

•9TT '‘Y 'I g '-a '1 ism) ( 9 ) ’iQf •■£ •<£ 8g (gX6T) (t) 

.T0pim !^Tns t? .Toj jtjiqnesse qsjp 9Xfj[, •©I'bs ©qq ©pis'B q©© oq qins 
©qq oq BaiqjYd jCeqq ©joav jon s.Toqq0p-qn9m©Spn[9qq .T©qqT©ti©a'Bi(f©qj^. 
•sqaBstJ JO noTqnqT.iqsTp ©qq tii ©©.xtjqB p©At©o©i jfpio ©Aisq oqAJ. ‘BqnQip 
/im qsmvSv ©^q-op-BAY qou st iCpamaa ©qq qisqq bt qmod pnooas yfi\[ 

•qi ^q paqtjosaid qon bi ui.toj ©qq qnq ‘©qtiqBqg ©qq jo qtio BapraY (qqSTi 
‘p 8 At©o©j pnB puq ^©nora aoj qins b ‘asAOAVoq ‘st qj -Strai 
-titSaq ©qq raoaj noiqBaspisnoo jo QJnpBj v bbat ©aaqq ‘qsajQqtn ©jqB 
'©JBB on puq aoqqap-quauiaSpnt ©qq jj ‘(ox) d/noQ m« 2 f 'a 

•tiJtM.'n/jtjr m« 2 ir ( satjddB ©idtotnid ©uibs ©qj^ 'qsaaaqtq 
©jq'caps on pnq .topuOA ©qq bb papBj ©qBs ©qq ooq oasqj, ‘qmod ttt st 
asBo ©q "pios ©q qon pqtioo qoiqAt iCpniBj qntoC b ni qs© aaqnt s,a©qni©ni 

B.jo ©|B3 V JO svM ©SBO qsB[ ©qj^ ‘( 0 ) unpuvjY u'omnu'o^ 'a pmiv^ 
umanunjj; ptro (g) lavy; yipiyu *a 'luvcnviig; paqio .t©qqanj 

®H ‘.^iddB puv qoy notqBqnnirj; ©qq jo gg ©ptqtB pnB ‘SntnniSaq 
©qq nioij noiqBaapisnoo jo ©anpBj |Bqoq jo ptmoaS ©qq no joijoa Joj 
qins B BI siqj^ •( 2 ,) 'i2V p'omubm[nj]r *a 2^J uniisyji (Xp©ni©i‘ 

ifaBtnrans b saptAo.td i?ino gx 8 tioiqoag *( 9 ) ^oopqy ‘a umijg 
ftfiy qvdO([ pnB (c) viitiq mpuv'iiQ ^'oOBnj' ‘a /Iqjf pv/nu'olipiJil 
*(f) ui.ppnsucT)gf 1/J/T9I/S' ‘A I ‘eiqTstnBqniBni 

ST qins B ^ggx JO ®poO ®qj J® II notqoas j©pnn pnB ‘qqSu qBianaS 
B ‘gx8 notqoos jo qnopnsdopni qqSia b st qras ©qq Smaq oq qqSu ©qj 
qnqq qraiqns j 'opoQ oqq aapnti ©iqBniBqTnBni qon ©.tojaaeqq stqms 
®qQ^ '©©joap ©qq Sniqnoax© oanoQ ©qq oq noiqBopddB nB saqB^draaqnoo 
®poo oqj, 'pai^ddB ©q p|noqs ©qnqnqs ©qq yfq naAiS -^paraai ©qq n©qq 
‘oqnqBqs jo noiqBaao ©qq ©q oq qqSu ©qq ©qnq noA jj ’gxg notqoas jo qn© 
-pnadapnt st qotqAV qqSn b bt siqq ©qij qins b 2ni.tq oq qqSu oqj; 

— : sqnapnods© a ©qq aoj ‘(pnmTj P^^ hniisx 

pmmiiminj]r TA]nBj^ ‘27^7 pmzpnf) TqEiinj\[ ^pnsiuj’ 

•OKTKYXVK ®iq,noH aqj, ''oqv^Cnj^ ui'npniiQ iA|nBpj; 'ndd'O^ dnpmpg Cqj, -jq 
K iTHBoo ©iq^uoH ©qj, tutq qqiAi) poj %20j^ qipnB^ oiq.aoH ©qj^ 

HDNis -pps iCqaadoad ©qq jo paAiadap st aasBqoand ©qq nsqAi sastaB noiqoB 
avBTO^ JO osTi'co ®qj J'Bqj sp|oq qnq ‘©ptqaB on snotqnam (g) vEvBuvq 'a 
igYMBmaig zxnupiiis.mp) '©{qBoqddB ©q oq ogx ppq (z) WPS *a 

8T6T. v^urtopiij^ pnB (x) wofid'j pdvwypjq ’a m'liindqj u9spn'iiiopj[ 


m 


[•AXXX •'lOA 



•saiaas oyaYHY'i'iY 


• ' >69 "'wog: 81 ''a ‘1 'I (eeet) (i) 

peq B.Jow-i^TOTnogpnC Qvi% « pntioiS no ^IQiQtn prad 

iCeq^ ifenora es^qojtid ©q!} 2 [OBq jaiooea qqSu ou ©A^q pinOAV 
©B-BO cjuasaideqc^ m ^^^tri^ld ‘ojnpaooij itAto p QpoQ 9^^ 

(^I'Bd'B sTi 0 !) sniaas qj ’SnoiM SBAi. Aiopq qitioo aqq jo nois 

'loap aqq q^q? 2aq)naqnoo padd-rj ni ©jeq amoo sjqiqm'e^d aqj) 

•/fanora 

©qq paAiaoaj; siappq-aaioap eqq traqAi. ‘il,06t P 9qq 

Tuoij tmi oq u'aSaq amiq q'eqq pw paT|dd'8 gg apiqi^ q'Bqq pnnojS aqq 
tionoiq^qiran ^q paji^q Smoq sv qms pjgtqni^ld ©qq passirasip 
‘sjqiqnreid aqq jo asn aqq Joj squBpiiajap ©qq ^q j^paAiao©! pm? 
p^q Sduoca,, joj atro s-BiA qins aqq q-eqa Stripjoq ‘jAopq qinoo aqjj 
'paaorqnanr /fp-Bajp sb iaaoni as'eqojnd ©qq qo'eq qaS oq Snitnreqa 
‘0T6T J9 quasaid ©qq paqnqtqsnT sjgiqnrejd 

‘6061 ‘i9qTOaAO]q; jo pugg ©qq no qmoQ qSiH ©qq /q paraiq 
-ttoo s'BA sSoTi'Baq snoLfBA laqp pn-s ‘i,06I ‘•taqraaqdag jo qqpl 9q!^ tio 
aati'Bqsar qsig jo qanoo ©qq ifq paaioep s'eAi qitie qisqj^ ’iTp) ptren 
osp pTO Batqi'sd s^iqnti3^d qnasaid aqq apisui aq qoiqAi. oq 
qins lepSai 's qqSnoiq ifqjadoid ©qq oq qnismpqo aqq ^pnanbasqng 
'2.061 P ^91 9q;q no ao-Bid qooq iroiqnqT.iqsip sqj ‘jt^) pnuii 
JO Joqqap-qnamaSpnf aqq qsm'eS's saajoap ppq oqAi saos.iad 
aqq qsSnora'6 paqnqijqsip 9J9M pne qjnoo o'^m pwd ej9M aqus ©qq 
JO spaooojd aqj] ‘2,061 P no parajpnoo sbav jgiqmnjid 

qnasajd aqq jo inoA^j nr awqo.rad aqq q'sqq qinsai ©qq qqm paAvajp 
-sip s^Ai 'iroiqoafqo aqq qnq 'sSoipaaoojd noiqnoax© aqq m Sq,i 9 do.id 
aqq oq qnvmivp v jo !}.rvd ©qq no naqnq s^Ai trojqoafqo try 'spTqinujd 
aqq J^q pas^qomd pn^ pjos bvm. Iqjgdoid ©qj^ 'aajoap v jo qnnorat? 

©qq. azipaa oq japjo ui aps oq qnd aqoq iq.iadoid uinqi©© pasnuo 

^10 pn'BU'SiC'Bpf JO ata'Bn aqq jo aapjoq-aajoap y 'paqqnnp'c bt? noqnq 

aq Imi -^padd'B qnasajd aqq jo sasod.ind ©qq .loj *Bpvj aqjj ‘aorq 

-sqinir[ /q pa.u'Bq Soiaq s'© Avopq qinoo ©qq Aq passnusrp naaq snq 

qms aqx 'sqncpnajap piaAas ©qq raojj sa.reqs aqnnoiq jodoid ninqjao 

ni OOS'SI ‘SJI JO rans v laAooai oq panrtnp Bjgiqmnqd ©qq qorqAi in 'o^vRrxrpi 

qms © JO qno sosuv paddn siq^— -p ‘a'lArj p^ -p -q 'gaarnoi^ ‘ •^ivnsoQ 

•(l) p)97r 

'A noHU ‘ opm sr on^p ©qq oioqAi qBntngn ©Boqq qsnmSn qinoa 

aqq £q pmoj^ aq^ qgnra qr qnqj qnnqns j -qs© joqnt mvMBHnaig 

.io,q©pqn©m©5pnf©qqq.qq,,.pnnoj,,©qq©nmqM«qi er 9X8 no/o©, ““ 


Axis ioa] ‘siaodau mv'i Nviawi sthj; 




OKYJIYXTH 

NIVHB'OQ 

•ft 

HONig 

inyar^ 

avsyaj 

layMssHaig 


8T6I 


19 ' 

iS'f' ‘ r t; k 8s (stgt) (s) * ‘i,i,9‘'nv 9 “q't;'! (s88T)i(T) 

Sif'cd J9s;Bt[0JTid i[oic[A\. yC9nota gijq. pH's jo ' on st 

0j9q:^ 'j[9opjo sjT JO jjtioo oqq 9 |'bs 'b ui jBqj st uosboj ■[B 9 j .oqj^ 

^ •JS0I9JTIT 0][qB0^BS ou pBq jojqop 
-!)uooT9SpTif 9qc). jBqj SnTAi.oqs /pjem ^anoin 9SBqojiid oqj q^OBq 
JOA009J oj jqSiJ ou SBq JOS'Bqoand-uoTjotiB ttb ‘joj 9 j ^|jnos9jd pBqs 
QM. qoiqjW, oj ‘9inp9oojj JIAiq jo opoQ gqj jo snoiSTAoid oqj opisjtio 

JBqj 09J§13 9^ j/^TI9qS oqj iCq 91138 B TIT pOIjdxiIT 9JJTJ JO .^JUBJJBAT 

on SBAV oioqj jBqj puB ‘spooS gqj ui possossod Jojqop-juonioSpTiC 
9qj qoiqAv ‘ 9 joni on pnB ‘jS9 jojni ostoojd oqj ^ifptnBn ‘pos oj jqSti b 
pBq Jojipojo-jnonioSpnC oqj jBqjA ifjno iCqojoqj SniJinboB aosBqojnd 
0qj ^c)j9Ao jgqiBni ni 91 BS b jon sbat pTJ9qs 9qj yfq 9 |bs b jBqj Snt9q 
ojdtonrjd 9qj ‘ojjij SnitniBp nosiod b ifq j9gBqojnd 9qj niojj p9J9Aoo 
-9j n99q pBq Tfjjodoid 9qj naqjA ji j9A009j oj ‘^9noTa 9SBqojnd 9qj 
p9AT909J pBq oqAT ‘aojip9Jo-jn9ra9Spnf oqj lo ^TJ9qs oqq. jstiibSb 
J 9qji9 ifBj jms on ‘^pptoqs 9qj iCq pjos sbm. jt pnB 9 jbjs 9 -[Bnosiod 

SBjA p9ZT0S ^Jjodojd 9qj 9J9qJA JBqj JBOp ST '^Jjodoid JB9J JQ 
ops 9qj oj SnTjBpJ jBqj Xq nnqj joqjBj spjjBqo oj SnrjBpJ alb^ 9qj 
iCq pgnjoAoS st 9J9q sops jo joodsoj m gTJoqs oqq. jo ^jTpqTsnodsoj 
9qj ‘smov/ 'iMif JO jTJA. 9qj jopnn p]OS pnB p9zps Snpq jo opBdBO 
gqyp 9 jb jsdojd opBAOTninj pnB oqqBAOTn BTpni ni sb jBqq ‘u99poo 
’OQ'iioj/jf nfiJiiJi /o sM^^nodx^ diijj ‘a um[j[ %pY 
ifATJj 9qq i(q UAVop pTB][ U99q SBq jj,, — ; s^bs oSpnp p9njB9| oqq 08f|^ 
oSBd qy '{z) 'iwnpp ’a uin[mq[ 'u99pnyi[Oj/j[ 

JO 9SB0 9qq ITT ‘'£ ‘aaidVjq jifq uoqBq Aiop oqq n09q 9ABq oq 
smggs osp STqjQ •ifonoxn-gsBqojnd STq jo njTiqoj b qoS oq ‘9 sbo qBqq 
m ‘qqSTJ ppTqmBjd 9qq jo nopBpnnoj oqq 3nT9q sb '9oioj m noqq 
'ojnpgbojp; ^atq opoQ oqq jo gx8 tioiqoos oq sj9J9j ooTqsnp JojqQ 
psnjBoj 9q j, -pgqdoooB n99q 9ABq oq sni99s jab^ oqq jo Al 9TA siqq 
qongg; pn^ oqq 9J0j9q othbo 9SBo 9qq noq^ ^,-qs9i9qnT opBops 
on pBq ‘p9SBqojnd sBq 9q ^qjodojd opBAotnniT osoqAT 'sjoqqop-qnoni 
-oSpnC 9qq qBqq qno snanq qT jt ‘ifonocn osBqoand syq j9Aoooj qonnBO 
00JO9p JO noTqno9X9 m 9ps b jb j9SBqojnd b qBqq ‘alb| jo ojdpmid 
p9qsT|qBqs9 nB sb pozraSoooj nooq OABq oq sthsos qT snoTspop 
9S0qq pB ifg; „ — : s^Cbs ‘sSnpni jo jgqmnn b oq Snui9j9J joqjB ‘oSpnp 
pgnjBO^ 0qj] ’(x) d,'DiipioCvQ -a 'iiBu'ig nuunj/^ jo 9 sbo oqq 

TH qonog; pn^ oqq oq noTqsonb b Smaaejoj noqM, ‘'£ 'sHDlYaig 
^q ngqBq Aiou oqq nooq OABq oq sinoos STqp, ■OATqoojop ■ poAo id 

. - ’samas avEYHY'i'iY [*axxx ;aoA 



■m 61 ‘I ‘l (T68T) (s) 

• -OSOX ‘-il -AX -0 ST (608T) fe) 'LL9 ‘’tTV 9 "a 'H 1 (S88T) (t) 
W,M: aqq. oroJj aidtomid m es^o stq'l x^smSnpsip o!^ 

aiq^un mb 9^»— : 8801 ^^^d !^b ‘s>viopoj sb iBs puB '(g) 
IWWMUT}^ -A 'iivmnuv^ jo 9 Sbo eq:} o:} pejjajaa asBO {)-gq;j 

§nq)W 0 p ni ‘saSpnp pan.xB 9 | eqj^ -'(g) •oii'O'iis -inDQ 'a" 

.VDWfh^ ia»® 2 r JO 9 SB 0 aqq, ‘aoijna^aoo stqj Jo ^joddtis trr 'SQ^onb aq 
ptiB ‘sj 5 xjtiiB|d aqq, jo 9 sn aqq joj s^nBptiajap aq^ Iq paAreoaj puB pBq 
fonotn loj-jitis B ssa]aqqj;aA 8 rr si ^ine aq? 'S 88 t JO ajnpaoojj IJAIq jo 
apoQ aq? jo saotsiAoid iCjo?n?B?s aq? aapun ?q«rj b si 0 sbo jnasajd 
aq? in ?q^ii ,sjgT?aTBfd aq? ?Bq? pjaq aq ?t jt a 9 A 8 ?Bq? sax)aTi s?aap 
-ttodsaj aq? jo jjBqaq no a?BOOApB pauiBaj eqj^ 'orai; uxqjm si 
?in 8 aq? api?JB jadojd aq? si siq? ji ?Bq? p 9 ??irapB sx ?t pnB saT|ddB 
OSI 9 px?.iB ?Bq? qinq? ^ 8 Joj 9 J 8 q? 'paAiaoaj puB pnq iaaoin 

aoj ?TOS B aq o? pres aq ?oiniBo ?i 'troiciido jno ni ‘Aioq ?no pa?aiod 
-(CpB 9 i|B aABq Qj^ •?oy iioi?B?iniifj 9 q? nt noisiAOjd {Btosds 
on m ojaq? qoiqAi joj ^ns jo m.Toj b si siq? ?Bq? JBap 9 ?inb 
sn 0 ? soraas ?j[ _ '?sa.ra?trr ajqBaps ou pisq .io?qap-?iraino°pnf aq? 
?Bq? pnnoj sbai ?i xiaqAv ‘ianoin asBqojnd siq qoBq aaAooa.i o? 
?tiis B Snijq 0 ? pa|?x?na sbai jasBqojtid-noijonB hb ?Bq? popiaap 
X’jsBomtnBan sbax ?t '(j) .c'a'iipvCv£) 'a nymmjqr -kia 

'paj-iajai /pBajp aABq aAi qotqAi, o? asBo qonag; [(ii^q or{? nj; 

'288T JO opoQ aq? jo snoi6rAo.id aq? Aq gins gnas0.id 9q? tit pagnpiltoj 
SI ?qSi.i ppigniBjd aqj^ 'aAoqB panoigaanr nosBa.i oq? .loj .lapisnoa 
goo paaa 9 ai qoiqAi apoQ ?aas0.td aq? ui xroigBiagp? ub si o.iDqj^ 

•pind noaq snq Xoiioui 

asBqoirid aq? moqAv o? nosiod Awe xuo.ij ifanoin ajBqo.ind siq qonq 
aApoai 0 ? papigna aq pnqs aasBqpjnd aq? ‘?i jo pOApidop hosbd.i gnq? 
Joj CT jasBqoind aq? pnB ppsaq o? pagiodand qoiqAv iC?.iado.id oq? ui 
?saja?nT apBaps on pBq jogqap-gnaraaSpnf oq? ?Bq? pimoj si ?i uoqAv 
?Bq? 's^nrq? aaqgo ?s;?izoraB ‘sapwoid gi-g irotgcag -(osbo ?*irosojd 
&m m Aduom dsvqojnd aq? jo Q-aignqprggrp pnB opjs oij? ?o oun? 
eq? ?B eojoj nr sbai %a??nnpB qorqAx) gggp jo o.inpoooj,x IfAXO Jo 
epoQ aq? JO pjg o? gjg snoigoas Aq maq? o? noAiS sbai qon{’Ai’?i(if.r 
9 q? oojojnao?sBAinoi?OB JO osnBOjiaq? ‘norgoB jp osiibo'/iib ptitr 
TO® 8 I<J gmtonssi! 5 , 0 ;,,, 'aiojojoin '^AV 

■noijoire eq? JO 9 Bti etp joj eio^ipara oq, ,10 'mogjo 0,1 ',., 1,00 oq, 

^q POABOOI raoq OAoq 0 , pres oq -Ajinbo .,0 Are, nr .,oq,,o ',oi,n,» 

•Am -loA] 'sMoaaa acti nvioni am, ,.n 


'a.<YK 

KIYJ 

no 

A'lV! 

nvs’ 

mvAiS 


8 T( 



■fe'T ‘fivM 
8T6T 


•ajlTilTiTH 

HIYHSOQ 

•ft 

HOHIg 

Kivav^ 

aTSVHjI 

lajMsanaig 


8T6T 


'19^ ‘'f -I -H 85 (5T6T) (g) 

'080T *'R ‘M *D 81 (eOST) (s) 'gST “'oieo 6T ‘’S ’1 'I (T68T) (t) 

5T6I ‘jaqtneAOi^r jo qq0-i; eqq pgq^p 'pEq'Bq'EqY JO oq’Btc^loqtlg 

‘oqnci pasai,! niziQ jo aapio ub moij ‘gxgx 3° gig -oj^ xsit^ « 

jCa’B.ioduio:} -8 joj pBijcIdtj eq ^leq? jo esanoo eq;} nj '?q2ii srq' 
qsijjq'uqsa tj qqxjrioaq uaq;^ eq pu'B paAioi^TSsip bvml ttoi^joQfqo sijj 

•j 0 !).qap-q.n 80 ia 2 pTif Qqq o') noti pti8 xntq oq. paSuoieq !).T 3 qf). ptmoiS oq). 
no ^giadojd !)'8q() jo aps pti8 Qnaraqois^q'B aq;) o!) paqoaCqo 
taxqo'8q[ 'paqo'B')!)'B sisAi. iCqjadoid ut'Bi^.Tao qotqAL jo ttotqnoaxa ui 
‘tp^dojQ; ^'Bitini'Bsnjig; auo qsniTsS'B pani-Bijqo ajaAi. saaioap oavj^ 

— ; sAi.o[[oj Bu ajaii as'Bo srq() jo s^O'bj anj^ 

•uoTqotmCni ^reiodnioq <2 

‘Sniqnajg eno tooij sb qoM sb ‘Smgnjei aepio ub tnoij seq ^Bedda ub qaqq pj^ 

'po^dSy — uoipunCui Buvsnf^x x^pxQ — %ioy}o%intux 
■— T 92n^ ‘IZI'IZ ■'SP-'O 5 1 n'nx 'XIXXX ‘( 806T>> ®poo exnpsooxj itaiQ 

#( siNTaHaflaQ;) saaHio aUT gYQ- 

NVaVHD KVa (Miimvag;) imKiUlH idlY'SVld mSDYn 

‘hifvy; pvuimviinjy ootjsnf Ujy puv U'oqpnd, sotpnf 'xjy Bxofs^ 

''pd'puvuiad Q8V0 puv 'pdcaoYi'D ^rnddy 

‘!)ins aq? jo Stnsodsip 'janoo aq:) jo •aoi'jajos^ eqf) tn aq pm aiojoi) 
-a.xaq s!)soq •a!l 13| oa Sntpioaou ata'ss aq!) auraiie^ap o), paaooad ptre 
a|q aq!) m aaqttmu I'emStio sp jcaptm !)Tns aqq. !)ntq)’Bai o) snoi!)oaiip 
q!)TjM as'Bo aq!) pnBuiax puB Avopq qxnoo aq) jo aaioap aq) apisB !)as 
^paddB aq!) AiopB iCjSntpxoooB aj^ •papnBinai asBo aqq pnB paAiope 
aq p|noqs paddB aq) !)Bq!) 2[inq!) aAi ‘saouB!)sttmoxio asaq) 

•!)saxa!)UT 9)qBa|Bs ott pnq xoqqap 
'q-aaraaSprif aqq qBqq pnnoxS aqq no Aanora, asBqoitid aqq xaAooax oq 
qqSnos xasBqa.tnd-iioiqonB tiB qoxqAV. tn qins b oq aqqBopddB apiqxB aqq 
SBAv osi apiq.TB qnqq pappap ifqssaidxa saSpnp paniBaq aqq qopAA 
ni ‘(g) 73u,7i]y <p7>vjboi[vyj[ 'A. vjbyipMU 'U99'pn'hiioj^ JO ‘oq 

paxjajaj iCpBaip ‘asBO aqq aABq aAi asBO siqq jo ^iquoqqiiB aqq qsniBSB 
sy 'qsajaquT ajqBaps, on pBq xoqqap-qnaraaSpnf aqq qBqq punoiS 
aqq no ^anoni asBqoxnd siq xaAooax oq qqSnos aasBqoind-noiqonB nn 
qoiqAv UI ‘ano qnasaad aqq aqp ‘asBO b sbai (g) loiivii^ ^inoQ 'A 
'D’l^v'q^ d7)w/n^ vjbV}£ ni saSpnp paniBaj aqq axojaq asBO aqq qs|TqAV 
‘a|BS aqBAud b jo asBO aqq ni nopBiapisnoo jo ainpBj b naaq pnq 
axaqq qnqq puuoiS aqq no paiaAooai aq oq qqSnos sbai /fanout aqq 
(x) vcnpwDjy wnmnwDff 'a ^lavjbv^ WD'mrCuv^ nj ’a|qBqsin§ntqsip 
aiaAV sasBO aqq qnqq qniqq 9A\. saSpnp paniBaj aqq oq qoadsax qnaxS 

eg^ -saiaas avaYHYqTLV [•axxx/'IOA 


"'pscno'ip fodddy 


•{JtlOAO 


aqij 9 piqi 3 |]Tito, .t 9 :);}'Cui c^tiGsa.Td oq^f nt s?soq ‘^nis oq?} jo uoisioap 
I’Buq aq^^ Suipuad ei'cs aq^ Smni'CJ^sa.T Tiopoiinfut if.t'a.tocluio^ tj 
cju'BiS pa's Aiojaq 'j.tnoo aq? jo .iap.to aq!) aptsu qas 'piaddu aqq avoud 
• jMO[aq q.inoo aqq •'fq papi’a.i” uaaq OAuq oq qqSno uoTqounfat 
aqq ^as'Bo aqq jo saouDqsui'no.iio aqq ui 'putj pasoddo iCjx)iio.iqs qou 
sr aorq'Boifdd'c aqq 'sqptaui aqq ?p.t'cSa.i sy -nojqoafqo iCaainunioad 
aqq m aojoj on sr a.xaqx •s.iap.ro jo sossrrp qqoq s.iaAOO oiii.t quqq 
' JO aStjngaTJ^ aqq put; aiu.T quqq .lapun passud .Top .10 nu sr uorjoutifut 
- uu Smqu'G.tg auo su paAs. su guisn|a.T .top.io uu ‘uomido .mo uj 
•uotqounfut uu qut?.iS oq Sutsujo.T .iap.io ut; oq qou qnq 'iioiqonnfnr rn? 
guiquTJ.ig japiouu oq saquja.! iC|a.TOiu ‘(.ij asiitqo ‘x a]u.T 'unx 
quqq papuaquoo si qj Map.ro aqq uio.tj botj p;oddu ou quqq uaqwq st 
uoiqoafqo if.i'GniiaT{a.rd y ‘^uuour ao-ioop aqq qisodap in;.") qiin-oiiddi; 
aqq qmjq Snvi.ivmQxAio.iom 'itojqt?oi[ddi; aqq posnjo.i Kr:i| q.nioa .laAtoj 
aqj; "oys oq /q.rado.id aqq guiqqud iuo.if .ioi)|oq-ao.r;;aji qur|)ua|ap 
aqq ntt3.Tqsa.T oq noiaounfyr /.it?.Todiaaq t; joj paijdd;; nq qinsnsq) 

JO as.inoo aqq uj ‘qr/gj.r snj qsijqtqsa oq qinsvqiqgno.iq uaqq .nj jim; 
paAi.o[['Bsip suAi uojqoafqo stjj Moqqap'qiiamagpnr aqj oq non pm; 
myi oq pa®ao[oq qr qi;qq puno.r® oi(q up /q.Tado.id qutjq jo apjK puu 
quauuiouqquaqq oq paqoofqo uuurq\T ituq.ar/j ‘paq.uiqqn pu.u .C).jatl<ud 
maq.rao tjoiqAt jo uoiqiioaxa Tr| 'jpr:do,qx ii;iinm;Miix* auo iKUjug*.; 
panreqqo a.iaAi. saa.ioap OAV I!-'}0 .?'* *’P''0 !'* 'f 

‘XIXXX •iQp-'fo AVoioqq.uio.aaqi At} jiav^vd m; uui.t; 

[Vdddv uv sr stqj— 'Or.-ivqx crVK’Kviinjx' pm; u'lvuanx 
•sqaapuoda.r aqq joj 'prj mq ajqpiojj 

'qui;{|oddt; oqi .loj 'UjT’.'iucDdy ’'j 'j\j 

'01 1 qou PIP p;oddt; -{r.-q 

atfq qcqq sqnapuodso,r aqq oq posjuj suav uotq;:ar<jo AJi;!nunja.id •'•vistpo uvji 
.uaraqAt 'q.xnoo qgjjj oqq oq pop.'otM,; qijjunqd osg M*.,uof„ 
aaioap atp qisodap p|no.a quu.tpddt; mp q,.q, ’gtiiM,,,,,;,;,, 

‘uoiqTJoqddi; oqq pasiijo.i qjno.) .ioavo} atg oj AM-Mlajd .mm 

gaiqqnd rao.ij .70p|oq-oo.t;,ap quupuojap oq, unupa.t o] uon.-unfm 

* • • • 

axxx-'ioa] ‘sxuo.K-rn mv'i svinsi ma 


.'.■jvnvv; 


l-tot 



‘ST6T jo ptij; 9ti!) pe^tip 'eaodnM.'Bo P sSpnf 

goia^Bid ‘iT'spttes; mqsnv jo aepio hb tnoaj ‘8T6T P 8S 'oN I’Boadv # 

' -pip !}T 

^■Bq^ jepio eqc} ssBa 0!j noifjoqosrinf on p^q j^opq 'j.moo 0qj^ -’penp;} 
-.T8!}U9 8q hbo iBeddB ub pnB passBd sbav puBinej jo jepao tib 
9.T8JJ •pnBra9I JO .lopjo TIB THO.TJ pOAlOJIB ST jBoddB tty : jnB^ 
-pddB gqj joj ‘(uvmd\n^ -jf 'S' '-^a ^oj) puviiQ •ji\[ 

■9Spnp JOT-TJ 

-ST(j oqj ifq poAvo^B sbav. |B9ddB 9qq ojoqAv. iTToddB tib 9j'B|dTH9jTioo 
jou pip AVBj ©qj^ •j.TnoQ siqj oj TiiB| 9ABq pjnoAV jBsddB pnoo9s ou 
‘©Spnp qoT.ijsT(j ©qj jfq possirasip Ti©©q pBq ^BsddB 9qj-jj ;qj[Tioo - 
9qq JO 98jo©p ©juqoddB ©qq tuojj |B8ddB on si 9.i©qq s9sbo qons nj 
,, ■9©.io©p „ B qon si ©onBqsni qsjq jo q.Tnoo ©qq ^q ©pBin .lopio „ ©qjQ 
■qniod ^JBniTni|©.id b no p9pio9p nooq qon SBq ©sbo ©qq pnB ©onBqsni 
qsjq JO q.moo ©qq ^q ©sbo stqq ni opBin n©©q SBq ©9.io©p „ ojq 
•jBoddB no p8si9A©.i ST ^,09.To©p„ ©qq pnB , 88.T0©p„ B sossBd puB qniod 
'' ^iBniraii© jd B nodn qins b jo sosodsip ©onBqsni qs.Tq jo qinoo ©qq qoiqAi. 

ni ©SBO B sgqBjdinaqnoo gg ojTT'g; ’nx ‘SZ .i9pnn ©pBoi 

nooq qon SBq qsuiBSn pojBoddB .i©p.xo ©qj, -gg ©|n.i Jap-w 

jopnn 9pBui n©8q ©ABq oq posoddns .T©p.TO nB tiio.tj ‘q ©jnj ‘unx 
j8p.T0 JO fnj 9snB[o .i©pnn p©|q n99q ©ABq oq sq.Tod.ind |B0ddB ©qj^ 
•.T©p.TO ©qq Tuo.Tj iiCBj |B9ddB on qBqq pnno.iS ©qq no jBsddB ©qq jo 
Sui.TB©q ©qq oq uoiqo©fqo ^.XBnirai|©.Td b p©siB.x ‘sqn©pnods©.x ©qq xoj 
‘(2»7 dvpunj^ M(j ©tq.nojj ©qq, .loj) 9n,'D(j w»2f 09p2Vg QjpnBj 

•i(B^ ^©ddB on qBqq n©qBq sba\. uoiqo©Cqo 
if.XBninii|©.Td B SnT.XB©q ©x^q qB pnB ‘q.xnoQ qSig; ©qq oq p©^B©ddB 
sqnBpn0j©p ©qq .T©p.TO stqq qsnreSy •sqi.x©ui ©qq no uorsTO©p joj ©sbo, 
©qq popnBin©.! pnB |B©ddB ©qq p©A\.opB ©Spxip qopxqsiQ; ©qq -©Spnp 
qoi.Tqsi(j ©qq oq ©©J0©p ©qq qsuiBSB p9jB©ddB ‘©sbo ©qq jo noxqB.xoqs©J 
©qq loj SniiC|ddB qnoqqiAi ‘jgtqniB|d ©qq •p©.XB©ddB /q.iBd 
.T©qqi©n ©snBogq passiniSTp sba\. qms ,s_gxqnxB|d ©qq ©sbo stqq nj 

•paraq pnij sasuo Saipnod 30 eiq oq^ 03 
paioqsai oq pinoqs 'poaTioddB ptjq ,^qat!d joq^iott osn'cooq possiuisip nooq prq qoiqAi 
‘qins B qBqq Sniqooaip aopao 03'n[i9ciaB au raoij 033 ppioAV TBofldB on ^Bqq 

•poddSy — puviiig^ 

— }.0wo Ofvjpddv Piq p 9 .( 0 }S 9 .i piq ‘gouvjvoddv fo pnvfop jof psssiuMp pvg 

— OOl opi.c 'JJJ'JX •' SS ‘Z'TX '{QOGT) ^P°0 1l^}0 

^qsjAtiNiv'ij) aana^oNv 

n ‘dpjy QNv qtvn RVaNIlS (eiNvaKaAaci) shhhio aNv YSSIR'Mil‘aiHVA\. - 

6I6T ’’difvpi pvumviinjy ootpnf 'Jjy puv ipqp7ijj dotpuf vjp" s-topg; 


m 

N. 


'SPH5IS avavHvqqv 


[‘Axxi^ ‘ao^ 






JtjSqiota eq!} uo 9ti[j (jyo l -u. 

JO pass oqj psj'op ‘Qsiraoaduioo aqfj jo suia9'4 ui 

99 jo 9 p Y 0 A 14 ni 9];q'Bai99p9J 9q oSvS^iJota 9^4 .. 4 Bq 4 

OOS‘1 'sa OJ p9oop9l 9q pinoqs ‘009t qotqAV 

jgqjooi 9q4 tio enp U9q4 4911011113 9q4 •')i3q4 9.T9Ai qoiqAi jo stuao^ 
gSTUIOjdraOO 9 413 p9ATial3 ‘J9A9A4.0q 'S9I4a'8d Oqj] 'p9nT'B4UI13TO 
4 9 Ai?q 'pjnoo- qras. 13 qons .i9q49qAV aeprsnoo 04 yfj'BSS909U9n 
j upnig 4iiiof 9 JO .19^1391301 JO if4J09d9o siq ui 4rns 

} 4 qgnoaq iiss 9 .idx 9 epuv^ vLwx -p^sBvd noi49a9pTSuoo on p99 

409699.14 .T9d9d 9 /{9J90r S9AI 41 49q4 p990jS 9q4 90 9g9S4J09I 
I {90990 04 seSvSqJom 9q4 48919^9 4198 9 jqSnoaq s.iog9S4.ioin 9q4 
6T oj 'P^oq 9q4 ni s 499 n 0 Aoo .T 9 q 4 .inj 9 q 4 949{n4Td909.i 04 yfj 9 S 

39099 81 41 "'ipi'DSWg; /99 UI SJOOif .T90J JO pOI.TOd 9 JOJJO yfoUOUI 

sgjaoin 9q4 Jo 499oi/(9d uo p99i99p9a 9q p{9oqs 95954.1001 oqg joqq, 

9 469.19491 JO 99I{ 91 -409JJ9S9 Oqj 9^94 ppoqs 9959541091 0q4 
44 p09a59 S9M 41 • 'eei,'! P .moA9j ui 'so 6 T 

’M J® MJ8I ™ ‘699199 .IT9q4 91 p9J9490 0.T9qS T.19p9I919Z Oqj 
9 S 954 IOOI 3Cj 99409JJ9S9 99 p049O9X9 ‘Ai9[-9I-.T94STS Siq 'ni9.I9J 
9.19 Y 49099989 J\[ pUV. 9pU9J — : f£ HIA'J p99 83 A A'^ 

‘/{d9.T or p.T99q S9A1 l UIKlVg jvmsj iq809J\[ 

■89i4.i9d 83A[980i9q4 QjQAi sjuqpuojop 9 q 4 qorCfAI 04 
[O[ 0 .id 9 ioo 9 q 4 J 9 pa 9 sqqop Sm/vd jo qnq qqop s^.i 9 q 49 j .iioqq Xvd 04 
os 9q4 JO /f4Tfiq9f{ aqq 04 69 409 sr uojqgoiib aqj, -sqqSi.i {ujqquop 
dsimojdmoD v S 9 Ai qj •esnuojdoioo 9 q 4 0491 591.10490 oqq 01 
9{9pn9.tj 5arq4i99 si e.idqq'qvt[q uoiqs9§.ons on si 9.i9qx '.^Ituiuj 
[4 JO jpqgq uo 0491 po.ioquo svm 9Si9ro.iduioo oqj o.iojo.ioqj joqq 
09 Sains S 9 Ai jfinunj gqq jo .igqinaui ^a 9 A 9 qvqq poiunso.id eq gsniu 
r ‘p99qs4i 69 4lira9j9q4 Jo jj9q9q 9o5aT9s S9Ai .loqjojoqj qoqj punoj 
aiAvq Ai.o{ 9 q janoo 9 qj^ -44 04 ssiqand eq 04 99^94 oq qsiiui /foqq 
!9S0dmd pu 9 8499401 {{9 04 ‘09199 91 41 04 saiq.iiid 409 o.ioa\. /f{iui 9 j 
q4 JO s.i9q9i09i .loqjo 9q4 q5noq4{9 pun ‘3{|T9I9 j oqq jo j{ 9 q 0 q no 
ins 9 S 9 Ai ‘dSvSqzom gqq episv 40 s 04 ‘opuoj oyfaug; jo 41 ns oqj^ 

— : 4 n 0 paods 9 .i 9 q 4 aoj *pj dupun^ mq 0{q,9O]j oqj^ 

'8901409809.14 ;f]lUl9J 0.19 *ISV(I 9va 

% .rej OS Xino siq ifq pnnoq nv ■.o^^orn'o oq, ,o ; Jvj 

inwj gq) iq pnnoq oq qon pjnoD Xporej oqq jo sjoqmgra gqq pun Kva 

Itnrej9q5no!)nqjno8xe8q,;fqpg,oqgasn^jpi,„j^^ -noiqonsnwj 8101 

■AXH lOA] 'SiaOJSB AITI KViaNI a01 npi. I 


iBYci 

■ft 

HanTa; 
aaa03 [ ky^ 


8T6I 


m 

gt^moo 81^!^ 9T[:} !^g9tr9q o^'^Gp'Biii pTO 0amii9§ saA 

‘eATstiiioo !}ott saAi ogitaoidmoD eq;} Sniptrg: 9 q!j tto ij'Bq!). q 
eAi puis ‘ 0 OIOJ ou sTsq 5tr9ranSj'B gnoiaaSui Biq;^ 'troinido jno tr 

. otr 

‘nopo'BgH'Gi'). jedud 0 .T 0 ta v Xjiponi o!). p 0 ^}.iodjnd qoiqAi. ‘ 0 Sic 
‘laoo 1? ‘iCjptioo9B ‘pn® ‘.T0?^T3ni 0q(j m paAfOAnt strogpn'BjS 
gnog 0 q') JO qi-cd oqj no jffQnp gnoid on bi 3 A 1 oioqt} ' 0 ioj 0 i 9 qj 
pnn 'opnnj nio-ij anp jqap on B'bai oiaq;} ^[jnonbagnoo 

pagg'ed >Canoni bn 'noiq'Biopisnoo jnoqjiAi. ©pam s'BAi. oSaS! 
I'BniSno 0 qj jnqQ Snipnq oqj no jnq!) g^ntJpodd'B g^n'Bpnojop 
JO jpqsq no panSjn nsaq Baq ji laaddn pnooes nj qnas 
psoaoap pnn ‘iCpranj oq*} jo ^jqonsq ©q? joj g'BAi asiuioidnioo 0 qj 
pnnoj joq'jjnj jj qon Btq /q pnnoq oioai 'sionrnr Snip 
‘ifytni'Gj ofoqAi oqj ‘/{ini'Bj eqj jo p'BQq b'b ^fjp'ed'BO 9 At?'B:}nas? 
■B m miq iCq p 0 :jn^pBni SBAi qmg oq:} gy ’p 9 SgttaBq) aq p 
jing siq Q'Bqj pin.ijB sbai 0 pnBj ©snBOoq ojni pa; 

SBAV puB aninnaS i^|')o^JJ 0 d bbai j;,o 0 x nt ogpnoidoioo aqj 
noisnpjnoo eq;) o? aniBD jnq 'Sntpng grqj p]^ 0 qdn qjnoo ejBp 
.t9Aio[ 0 qj |B9ddB no '9!)B'J80 oq^ jo gjojtpaio oq? jBajap oq 
p9J9?n0 ^pnainpnBJj noi^joBsnB.t;? lodnd 9j0ra b bbai pnB gnoi 
iC[ 9 .tpn 0 BBAi gQgx JO oSBSgjora aqj (jBqj punoiS oq!} no jmi 
pagsiniBTp q.Tnoo qg.Tq oqj; qi oq saiqjBd qon ©joai ^aqq 0 gi 
‘niB.TB j Bqgjny qBinniBsnjq nBqq naqqo gqnBpnojop eqq pniq qon ■ 
‘quaAa ifuB ut 'pnB ‘jBuqoo^oni ojojojoqq pnB OAianpoo aiaAL ' 
bfBjq; JO p.ig 3 oqq jo asioiojdnroo pan qtns oqq qnqq papB 0 {d os{b g' 
• 8 raiB[o giq qB9j0p oq 'S06I paqnoaxa sbai ‘pa 

SI qi ‘qmg nt 0 SBSq.iota stqj, ’^anora -[■eqaioap oqq jo 0 onBi[B 
jaAOooi oq ‘qoy iCq.tado.Tj jo .tgjgnBjj, oqq jo O 0 noiqoog lapnn 9 
B .Toj ‘0061 '’^^.TBpj JO qqgg oqq no papddB oq ‘aaioop 9 qq ijBi' 
qnoToipngni ojoav 0 |bs oqq jo spoooojd oqq sy 'iCqiodoid paSnJ 
9qq p|os 9q oSnSiaotn srq no aajoop b jo noiqnooxo ni 
‘opnBj Bi£.iB2[ JO ^q-todoid .toqqo 9raos no oSBSqiotn b pjoq a 
]BdaBjj 'opiiBj pdang; ono ‘jBj[noTq.TBd ni pnB ‘gioqipojo q 
oq oqm p0.t9qna noiqoBsnBjq qnaqnpnBij b sbas. go6I P 9^”®' 
oqq qBqq bbav qrag oqq oq oanajop niBni aqjr •uibibj Btj 
qBnimB 8 nj\[ pnB snospnBaS qnajS pnB BnogpnBjS giq 9 Ib sqnBp 
9qq pnB pBop bi opnBj b/^jb^; 'gqnBpuGjop oqq Sq passass 
/ClSnoiAi naaq pBq oqs qBqq pnnojS oqq no ‘aaioap pnB oSbJ 

ISf , 'SaiHaSidTaYHTOT ['AXXX 

\i ^ ' ' 

4 

/ 



•ezs '•£ •'I '0 ST (otgt) (s) * . , . 

ge '-a -I *1 (0T6T) (s) r-L9 “uv n "a -a ‘i (etgt) (t) 

Eis59eri oq? T^I^^sj?p^^6T_JOjr8_oi^ 


•QTnoo eqn io eSpnf « jo gaouioSpnC oq; 

■ JOOI nopoas .epm> I”" 

rrrimrra oni PT J05vqMnd notjonr 

eno eraos ao ‘ao;qep-qTOtnDSpti ^ oq? jo PST PPP^T 

om qoiqM m B^ms o? Bsnofdc Aino PY -^ • , ^ 

I So ^uoioxmr.a pajrYPW«s-??Ja?p /o i.v^;f:.vr 5 - 

Itl ‘I ’t"r>H’= >.n;W»!T ”'1!’“/-' EOOI /..w -^A- !=P 

(iKTcwsssa) HONIS ITOHS •« («^IiKI>^a)^o^:IS d:^vVA^0V^a 
' -f.Lrff VJT r.r,,n 

•pssivisip pdddy ‘P^POD qHA\. ir.'.ddq 

em ssirasip 'eiojsiaqi '^av ‘oSjwqosqp o? pnnoq ojt: ^o>pmuS 
pnq‘ snos’eq; qoniAV 'nonui?i)|?uon pooS j^'av Pjotp ippiiv aoj 
Jqgp B p 9 ?caJo esjoap nqq 'SinuniSoq oq? ni’ ^qnp jon ut^O] oa 
Bt’Ai eieq? JJ oninojduiOD puu pjno^ Xnqi fntu?i 

geaq eq? eq^^ni o? p0?iApT; IPAV .(iqrqojd ojom pjoSvSuom Ptp 
‘ifqratjj eq!^ Jo Xqipqril t:j 'one'? ‘^'JT ‘Aptinui 

-xoidd-G nsq? ‘!}xiiiomq nu jo; p;iiv||.'ddy pjtnrpnojop otp 
-jojng ^ipSof (>Svj%iovj v ppav ?aoqi gvAi: fr.jurd oqi ii;v.-..A^pq 
riwoinnC S 9 ,i nooq OAtni pjiiOA\ ot tJtn.* pY>->i;j:*-:n) tpn;} o.urtj 


r>T, ‘f>m 
ST6T 


061 “} FJOoiqrpjora |ruii3uo ojp* projtjon « 

jnioo JOAioj oq; jo Surpiuj pqi iq:p «o pm; 

ernSuo oq; jo %)Tp;A oqi oi tiop'^-tib r.tj< iiAdo-; 

inmnainn /^'1 T-r-irT/v r%«*k.. /*• O 


nujuo oq; jo AiipipiA oqi oi Tiop'^-tib r.tj< iir.dooj o) F';tnq|r<ulw 
aupnajopeq^ oi uodo f*i?av qi “^qq; ®uitnnp‘n; u'i.*.i> injj *or»j,%')p otp 
pnnoq ojsav ‘Fjomra otp Suipnpui *Xjnm;i t^joq.v. r.q: ‘(i) yCnnc^ 
F?Z -A pj unypm nt Sniinj qoung’ijm^f r.ip' o; A^nTpjo.oy " 

•FnOPtpDlJ ;}OU FTAV JO fXAV 

[3[io Gq? joq^GqAi o) nopsGnb oqi ojtn oS o? pDpiiUG gou 
n •'ioa] 'Riaodaa aivi kviciki snx 


i:t 0 nru 

•fl 

^nxr,t 
jov nrjj 

CIGI 



/ 


•HDKlg MOHg 
•ft 

HBNig 

IHTAiDTEa; 


ST6T 


sepQii 20| pspuojd qon ^qjedoid ©iq^Aotatni jo DoiBBessod- aoj eno Bt 

91ns eq!} png 0? peisdeid bt qatioo eqij EBSpin pegddB eq qomi'BO ©xoiqis Biqj; 
•i^X epiqic poifiddB ^iSEgidxa B«q x^s^dn qaig; tto eSprif eqttnpioqtig panMoj 
eqq qnq oq Bssodoid eq qoy troiqtjqiTnii gqi} jo GiotqiB qeqM. eq^iB IqBsgidxo 

qon B30p JX06Eiiq patraBoi egj^ 'qatioo eqq jo BiBpao aepnti eoBid qooq 

taiq oq noissgsBod jo jfjBAqap xetojoj qojqAi no eqep eq:) ‘g68T Jo ^qSI 
niojj SnrqBp norqoe jo esn^o n B^q PiqniBxd'eqq-q^qq p^oq OABq Aioioq Bqinoo eqq 
’^'^08[ '668T JO qqnoin eqq moaj noiqoB jo esn'Eo sqq jo niSiao eqq peqBjnoxBO 

meqq jo aeqqie seq aon ‘einpeqoB eqq jo gpx ejoiqa'B peqddB tneqq jo aeqqje 
BGq aon ‘qntod stqq no Moieq sqanoo eqq jo aeqqte ^q gTqnTOxd eqq jo anoABj 
qi Sntpng on bt eaeqj ‘noiqBqTniij mqqtAi noiBsesBod nt iCq'Bnqo'B sbaa oq qnsqq 
qanoo eqq ^jsrqBB oq gtqniBjd eqq no bt jooad jo nepatiq eqq ‘aeAeiioq ‘qma b 
qons nj 'enitq niqqtAi eq pjnoAi qtnB eqq pnB *6681 P qqnom eqq eq ppcioAi 

noiqonB jo esneo eqq'joniSiao eqq jo eq^p eqq f ^^ddu ppoAi qoy noTqBqtnTTfi 
neipni eqq jo g^x eioiqaB : pesBeBBodBTp neeq pBq '^qaedoad eqq jo noTSBeBBod 
nr enqAi giqntBxd eqqlneqAi /qaedoad ejqBAomtnT jo noiBEesEod aoj eno eq ptnoAi. 
qins eqq ‘peqsqqBqse eaoAi sqoBj eseqq ji ‘sqanoQ enneAeg; eqq jo noiSToep 
esaeApB ub oq SntiAO *6681 P qqnotn eqq nt emtq emos noiBsesBod qnqq 

qsoj qnq ‘668T P ^JST ©ijq eo noiBBeBsod jEraaoj jfjeaera qon pnn qenqo'B^ 

.peniBqqo eq q^qq Bt B^es gTqniB[d eqq qnqAi 'Bqonj iaBsseoen eqq SntqBqqBqBe tq 
pepeeoons giqniBxd eqq pepiAoad '^xddt; pinoM ejnpeqos piBs eqq jo ZfX epjqiB 
qotqAS. oq eno st qqgnoaq eb qras eqj, 'penaeAeB bi qins qBqq qoiq/A JCq ‘(gOSX JO 
XI PV) PV noiqcqitniq nBipnj eqq oq ejnpeqos qsag eqq jo eiotqaB eqq bi qoiqAi 
etntnaeqep oq eABq* j puB *0T6T ‘enn_c 30 qsag eqq no qq3noaq bbav qins qnesead 
eqj, 'OB pxp giqniBjd eqq eaojoq noiBEessod 30 ^faeAqep XBniaoj peniBqqo qeBxniq 
pBq ‘seeaoep OMq qsip: Biq aepnn aesBqoand noiqooB bb ‘(qnBpnejep qnesead' 
eqq) aopxoq-eeaoep eqq qnq ‘eiBB 'noiqonB eqq jo eqBp eqq qB noiBsessod nt XTIP 
BBiA aoqqop-qnenieSpnC Btq qBqq ‘eaojoaeqq ‘poaeqnieniea eq qBnni qj *6681 
30 qqgx eqq no noissessod jo'iCaeAqep x^nraoj pentBqqo giqniBid eqq pnB'g68I 
‘^Bpq; jo qqoe no qanoo eqq iCq poniagnoo ebm oxbb siqi '868T 'n^^Y 3® !}bx 5 eqq 
no pxeq ejss paiqq Biqq qB aesBqoand-noiqpnB eruBoeq snqq oqAV ‘gtqtnBxd eqq 
iCq piq-qno bea^ oh 'aoqqep-qneniegpnC siq oq peSnoxeq XXIJS 93 J3 S'® 
aoj piq iCiiBnqOB qnq 'esBqoand snoiAead Bjq qnoqB Sniqqon piBB ‘eiBS noiqonB qBqq 
qB peiBoddB quEpnojep eqj} '8681 ‘IP^Y JO 9sxg eqq no eniiq pirqq v ejos aoj dn qnd 
neoq poq ^qaedoid eniES eqq eraiq nnoni eqq nj "6681 '^wnuBf 30 qq08 0^9 eo 
niB§B pnB ‘8681 ‘leqEieqdeg jo qq^ eqq no noisBossod iBxnaoj peniBqqo pnB *8681 
'iCaBnaqeig; jo qsxg eqq no Boeaoep siq 30 OAiq aepnn noiqonB qB jxesnnq pesEqo 
•and eH 'eoaoep qoue nodn eouo 'Eouiiq eeaqq ejES aoj dn ^qaedoad eqq qnd pno 
Beeioap peniBqqo en 'eBBSqaani qose nodn eno ‘aqins qoniqsip eeaqq qqSnoaq 'qins 
ni iCqaedoad eqq no BeSESqaoni qoniqsip eeaqq Snipxoq 'qnBpnejep eqq qBqq saBeddB 
qX *6SB0 eqq jo b qoBj eqq nodn qnBpnejep eqq jo qonpnoo eqq qsniBgB pimoj eABq 
Avojeq sqanoo eqq qoiqAS. Snjqqi^aeAo qdeooB oq ejqBnosBea qi ajniqq j ‘noiqBen'b Biqq 
SntqBqs np •noiqBjitnix jo eno bi eni eaojeq noijBnjniaeqep aoj noiqseuB ^jeo eqq pns 
‘jCqaedoid eiqBAoniTOi niEqaeo aoAO noissessod jo ^CaeAooea aoj qins b bbai Biqx „ 

— ; sAiO]|oj 

BE BEM. t[Oir[A\. ‘]^E0ddE lepun tjuaraeSpnf eq!) ui paijEijs eiE esEo 
ggi^ "saiaas aYaYHY'i'iY ["Axxx. "ioa 



■esBO a’Binoi'ja'Bd 


■ 9 S ‘3 ‘ 6 G 8 I (t) 

eq? p gfi oioiijaB Aq pwicq et petCBii SB qms PT°^ I- 

q!)TAi. 0 Tnt!j ©xqBijins b eq O!}. irMOp^p^BI SBq eiti^Bpt o'J 

gq!} TOOij staiBlo 


q0B9 JO BjoBj eqj oj ecmoisjo.t 

eqj jBqM TJiqjm psRTjno sr oq qorqii oj joqei oq? sjatioo 
jTjniBia oqj ssoinn n® 9® ®I9W stq jo gotjojop eqj oj jnd oq ootitiBO jnBpnojop 
B jBqj ‘joAOMoq 'si noijBjtmq jo aabj Gqj jo jniod oioqM sqx ' 86 RT ‘[Pi^T P 9ST5 
oqj JO 0 [BS trorjoiiB oqj jb loppiq b sbai eq jBq? jobj oqj Jo mota ui XiiBjnotjiB 
pne ‘sSnipaaooja siq jo Ai 0 iA nr 'jnBpnojep oq? oj nodo nooq oABq pinoM 
BJTI 0 UI 0 q? no Gonojop jo qaos on ?Bq? Snipjoq nt jqSiJ AjpBped ojb Mojoq sjinoo 
oq? ?Bq? oq jCBni ?i 'ojBS norjonB siq jo norjBtnjpnoo oq? jo ojBp oq? jo satOiC 
OAJOM? niqjiAi ? 3 iioo ojnr eraoo pBq pijniBid oq? JI ‘noijBjitntx jo norjsonB eq? 
0? ?nBA0|03ii ojrnB oib snoijBJopisaoo oqj; qoddojso jo notjsoixB oq? o? se pnB 
's^nrpooooad (SjnBpnopp jo Zjsonoqsip eq? o? bb jnonitiBaB ni era ojojoq piBS nooq 
BBq Smqgemos -pBpnoAipnpv seat oq ?Bq? jeoad ?ou si BRniBid jnesoid oq? o? 
noissoBsod JO XioAijop iBinioj 'aosBqomd-norjoiiB qons jehibSe sy 'sxbb EnoTAo.rd 
B jspnn losBqomd-norjonB bb notssossod ni bbai nosjod JoqjonB ?nq ‘ 668 T ‘^®TM JO 
q?gX eq? oo noissossod nt ?on sbai .rojqop-jnoraoSpnl! oq? noqAV oBiA\ 3 oq?o sr osbo 
eqj; ‘gijniBxd eq? o? possBd noissossod ?Bq? pnB ‘o?Bp ?Bq? no noissossod raoij 
pojsno ifqen? 0 B bbai aojqop-jnaraoSpnf eq? ?Bq? jooad qnoiopgns sc 0?Bogi?30o 
s, 5 i?ntBid eq? jdeooB o? pnnoq nooq oAcq ppiOM qjtioo oq? noq? ‘ 668 T ‘jC®H JO q?5T 
eq? no noissossod jcnjOB ni nooq pcq aojqop-jneraoSpnC eq? ji ?Bq? pjoq j 'osbo 
? nesaid eq? jo b?obj eq? o? gnqni ?Bq? nr peAjoAni ojdioniid eq? SniiCiddy *]gi? 
-niBid eq? ?sniBSB ora o? smoos ‘o? poiiojei /pcoqB ‘6681 ‘sojojq AqosA\ P Snijm 
oq? ?'dq? ?niod ^Cioa siq? no sr ?r Aio^x •?ms eq? jo e?Bp eq? jo sjboX oaioai? niq?iAV 
noissossod snjd ' 0 [?r? poo§ b ?no epBnr oABq o? miBfo pinoo eq f ojcp ogioeda 
^HB no 10 ‘SniAioqoj jfCpip JO qjnonr eq? nr noissossod jsoj /ifcnjou oq ?Bq? oAoid 
09 ST?'q®l3 eq? 30J XiBsseoen oq ?on ppioAV ?t noq? 'poraaqjB eq nco noi?isodo3d 
siq? JI ’ejBp ?Bq? no noissossod iBnjOB peniBjqo oq ?Bq? joojd jneiopgns m»/ 
pmud SB ' 009 X ‘^Bjq jo q?gx eq? no noissossod jo jC30Aii0p xBra30j jo ojBogijAOO 
stq ?d 0 ooB ppioqs qmoo oq? ?Bq? 'ifioniBn 'siq? ncq? 3oq3tq iCnc ?nd oq nco 
jjrjniBfd eq? joj osbo eq? qniq? ?on op j ’gfx e[oi?3C ‘/leniBn 'posBq /ncnjOB scAi 
jinssiqqoiqAi no ?oy noi?B?iraifi jo 0{oj?3B oq? SniifiddB joj osbo ?noioyjiis v ?iio 
opBOt BBq eq ?Bq? pnno33 oq? no 5 i?rnB[d oq? jo snoABj ni pnnoj OAcq pjnoqs 
A\oi 9 q s? 3 noo oq? ?on jo joqjeqAi ‘XpinBn 'o[qBnSjB jCqBoi noijsonB ono 
oq? era 0 ? sraoos ?BqAi 0 ? *e 3 oj 030 q? ‘qocq eraoo j ‘qq ''pBJv >ix TI ‘I nr 

pnB ''raoa; gg '-g tj -j tit pojjodoj bosbo 'eonc?Bni aoj sc ‘jins ?noB03d 

eq? 0 ? ZiddB ppiOA\ exnpeqos eq? jo 80T 0ior?jB ?Bq? “nipjoq joj seijuoqmB aoq?o 
ejB ejoqj; jfjjnosejd niBSc ?niod siq? o? jojei qiAi j ?Tiq ! pi?nir[d oq? jehibSe 
ifiojijne sr gnrpij siq? ?Bq? ora 0 ? sraoos ?i noijBoiidrai -jjtioo oq? oJojoq noq? 
B?OBj eq? 0 ? peifddB oABq pinoM ^^x eioi?jB 30 SBT oioi?3b 3oq?oqAr noijsonB oq? 

JO noijBninijejop ?noq?iA\ popioop scai pnoQ oq? oiojoq noq? osro jcino 
■i?3Bd eq? osHBoeq 'ggp opmoxo ?on soop /isnoiAqo Snqnj jRq^ -(x) 

Wmi v,ivi -A sva mvjvs- ni ?3noo siq? 30 Sniins oq? jo oidiooud oq? 

Aq pepnioxe sj empoqos eq? jo ggx ero|?jB ?Bq? pjoq OABq Moioq s?3noo oqx 
mmda^ epip^qos eq? p ggx eioi?3B oqBra pinoM qoiqAV b?obj sosoiosip ?i pun 


I iiddB pinoAi gpx opjqjv qofqAi o? ono 


Bt p0raB3j SB ?]ns oq? esncooq ‘ojqjssodmr 


iCpBOIo era 0 ? sraees sjqs •noi?senB m ompoqos oq? p soioijjb aoq?o oq?’ ‘ jo Aav 

‘AXXX ’lOA] , 'Siaodaa aitt j^yicmi am 


IT. Oar. 


•noxig iradng 
’a 

IIDMig 

.tNVAlDYIig 


CTGT 



tjSnojq!f Snttnpp nogjed gmos jo 'j[O!}q 0 p>!}ti 9 tneSpnf eq;^ pu-e 
ST aes’Bqoatid'tiotqoTi'B Qq(^ qoiqA tq BC)ms O!} SQqdd'B 
88T sppj'B !}'Bq!^ q'^yq^f p9Tn]0UT ‘joAs^oq ‘QX'e ‘paqdd'B 
881 9py!)J'B ji se x'eaddv p|nojU. qt qqSts qsiq qy •notssessod tri 
S'BAi loqqep-qnoraQSpnf eqq qtqmi3|d eqq oq ops ©qq qo eTBp 9qq 
q'B quqq oniq os]'b st qi 5 esjoop ■b jo tioiqnoaxe tit es'Bqoirjd:^ 
-uoiqon'B we no pesnq sr qitis s^i^ni'Bqd eqq q'eqq etijq sqxnb/pq qj 
•psiqdd'B 8gx eqoiqi'B q-eqq ppq ‘peijejead negq s-eq q'Beddy ^qioq'Bj 
STsqqerj qnesejd oqq qotqAT qsureS'B noTSTOsp stq ni ‘qinoQ siqq jo 
oSpnp pgnj'saj oqj^ ’qins qnosojd ©qq ©q'BjnSai p|noqs qoiqjw 
©piqi-B eqq st qoy nop'Bqtrairj ©qq jo ©qotqi'B q'Bqq q'B©ddy 
queq'Bj si©qq©fj qneseid ©qq nt ©oioj qtjaiS qqm peSjti neaq 
s^q qj •noiq'BqitDT^ jo ©no b'bm. p©pp©p ©q oq p^q qoiqAi noiq 
>s©nb ^]no ©qj^ •s.i'eeiC ©Aq©Aiq ^puen .loj sqqSu srq no qdeqs 
jgiqin'Bjd ©qq ‘©sno ©qq jo AvetA ^nn nj •0T6I Jo 

jtqtm peqnqiqsnt qon scat qins qnesejd ©qj, '6681 H'JOS 

©qq no parajqnoo s-bal jgTqmnqd ©qq oq ©q-es ©qj, *8681 ‘^®q 
-Tn©AO]q JO qqjj ©qq no noissessod I'cnqo'G .to q'cniioj jeqqt© pant'Bqqo 
qncpnajep ©qj, ‘8681 Jt> ©qq no snAt jgiqnpqd 

©qq oq qnqq f gggi '^J'CTijqejf jo qsqg ©qq no s-bm. qn^pnejop ©qq 
oq ©jns ©qj^ '.Tes'Bqo.Tnd-noxqonu ©qq psi-cpep .^iSnrpiooon sbai. 
^iqTnnid ©qq pnn ‘^iqTntjqd ©qq /Cq ptq-qno stjai ©q qnq ‘©q’BS pjtqq 
©qq qn ptq ©g; ’saps ©qq jo OAvq qn pesnqojnd jpsinTq qmspnejep 
©qji 'SQps ©q'c.T'cdQs ©©.xqq ©i9Ai. eisqj; 'jeAooai oq sq9©s 
Aiqn ^qnrnid ©qq qopAL ^q.t9do.Td ©qq qsrn’Bgn seSnSqjoxn ©qna'edes 
©©iqq JO qooj no sesjoep ©S'cSqjotn ©eaqq patnTjqqo qmjpnejep 
©qq q'Bqq ©.Tneddn qj ‘.TTJTinoQd ©iqqtj v ©.tn sesuTJ paddn srqq 
qotqAi. JO qno sqonj ©qj,— 'f ‘irauNvg pnn "p -q ‘saaYHOi'a; 

'qnepnodsaa ©qq joj ‘8V(J ^ivpovivQ; tiq-eg; 
•qn'cqedd'B ©qq loj H-odCvg; ,imiuvy^ vvifi qtpniBj 
..•qnoriSaojq? B;Eoa iq!|iAi qras eq^ ssnnsrp 'Moieq s^moo eqi) qqoq 
JO eeeioap oqq eptsc Snrqjgs pnu ‘jcaddc etqq qaeooc 'oaojeaoqq 'j ’einpaqos eniGS 
oqq nt eiorqiG aeqqonc Aq aoj pspuoid otio st qms oqq M9 ia jo qniod Acb raoij 
BSilGODq '[JG qG pgq ddG oq qotniGO ojttpoqos otogb oqq jo opiqaG qGqq pjoq 
I "oiGS uotqoiiG oqq jo nojqGtnaqtioo oqq jo oqGp oqq tnoij bigoA oAjoMq uGqq oiora 
3DKlg liOHg; qqSnoiq BBM qt esTiGoaq ‘optqiG qGqq loptm poaaoq st qt qGqq qnq ‘aoqaGO 

HDHXg OTOGS oqq jo S8I eptji^ aopnn opGntGquiGnt 

IH7MDTH3 nooq OAGq ppaoM qms oqq qnqq qons oaG poBOjOBip bjogj oqq qGqq pp'q j 'oioiqaG 

qGqq jo tioiqGaodo oqq aopnn qms stq Suiaq oq AaGSBOoon Bqtioipoagnt eqq oAoad 

oq poiiGj SGq jtqtiiGid oqq osnoooq ‘qoy uoTqGqiutii nGiptii eqq oq opipoqos qsaq 




['AXXX "lOA 


•saiaas oyaYHYiT?' 


■loj oq] 'S5 81“ 'm “0j9J8q!| Jd 

.do ;63 JO onssi siqcf no Stnpntj map n oA^q pinoqs 9Ay;B0ddn 

on? JO SnisodsHD eiojoq ?nq(? qnrq? 03. 

?f?nf oq? ?t? piq ?nt?pn9j0p Q^'] qm?-? ?o^j _ oq? >fq peisnn snAS. eq 

?nq? prcs oq iipiuq pinoo ?i sqonj osaq'^ Ip sq JI 

-uojop oq? Xq pas'Bqoind puts pps /p-Bajp neoq p^q jfqjodoid 9 q? 
ostjqoand siq oaojaq sq?nora oA?? q^q? joqj oqq jo ^nnaonSt snAi 
jjijtqtJjd 0q? ?Bq? pnnoj nesq ?oir seq ?t ‘0Jora.T0q?JiijJ s 9 Tai? 

09iq? p[os 0q 0? /?.iadojd aroBs oqq §nTAi.o|?'B ur ‘^irepnojap 9 qq 
n^jq? oraciq 0? ‘0Jorn ao ‘qonni sn stsail aaaoap oq:? Sniqnoaxa 
?jnoo 0q? ?T3q? n00q OA-eq inm ?t pnn 'atcnq OTn-BS aq? qtioqn 
uoi?no9X0 o?trr ?nd naoq eA'Bq 0?. aneddn saaaoap 9 q? py 'dn 
?nd os Stnoq /?a 0 doad oq? aoj 0 ?qisiiods 9 a stjai qn-epnajop 9 q? 
aq? Aioq nA\,oqs noaq ?t s'sq aon 'eeoaciop oq? jo qo-BO jo ?ooj 
no 0 {T?s 0? dn ?nd 9 q 0? omno ^?a 0 doad oq? ?'Bq? snAi ?t Aioq 
porqnidxo noaq ?on snq ?x 'aoqqop^nataaSpnf oq? qSnoaq? srainp 
.oq ?nq? osno oq? dn 2 ni?? 0 S tnoaj p 0 ddo?se si qnnpnojop oq?-?on ao 
aoqqoqAi 0? sn paranaj sbai onssr on ?ng 'aasnqoand oq? poanpop 
st?Ai jqtqm'Bid oq? qoiqAi ?n ops noi?on'B oq? ?'b piq qnnpnojep oq? 

?Bq? ?oqf oq? no ?qStaAi. opnaopisnoo paonjd ?anoo o?'Bp0dd'B aoAioj 
oq? pnn eon'B?sni: ?saq jo ?anoo oq? q?og; •ao?qop-?nauioSpnf oq? 
qSnoaq? snnvjo oq qvqtf S'bs 0 ? po.^opn oq 0? ?on ?qSno oq ‘jpsmiq 
ops oq? ?q prq pan orai? patq? v ops 0? dn ?nd oq 0? iqaodoad oq? 
poAibfp ?ncpnoj0p oq? ?'eq? ?o'bj oq? 0? panSea SniAnq ?'Bq? ‘jqpni'Bjd 
'popna?noo ‘aoAOAioq ‘st ? j 'qons sn noissossod 
ni SI pan ?s0a0?ni B,ao?q0p-?nonia§pnf oq? jo aos‘Bqoand-noi?on'B .. _ _ . - 

no soAi. og •ao?qap-?n 0 nia§pnf oq? qSnoaq? snirep ?n'Bpn 0 j 0 p oq? 
ona? SI ijj ‘psaanq-onit? oq ppoAi nipp oq? ‘poiaod siq? ppn 0? 
por?i?ne os SI ?nopnojop oq? ji ?nq? aoop si ?i -gggx Jo q?08 
oq? tnoaj aogqopqaaraogpnC oq? jo noissossod oq? noissossod uaio siq 
0 ? ppo 0? p 0 j?paa si-oq aaojaaaq? jnq? pntj ao?q0p.?iianroSpnf oq? 
q^noaq? srapp aq p^^oj naoq snq ?i Psoo ?n0sead oq? jo soo 
uo?sainojio aq? 0? saiiddn qoiqAi oppao oq? si apijan qnq? Stri ’Hoiiig idona 
■ransso noAo ?oq? Stn^^s ^q ?naningan siq? s?a 0 in ?napnodsoa aqr^ 

(Z) '>^^7 svq; 'DU'iisiur^ -a fioy; vpou,%'ii7[ osiv pnn (t) . 

njj A'D'iipvCvQ A. umpitj mvy; oog] •?n'Bpnojop si ‘tniq ' ST 6 I 

Axxx /ioa] 'sjiHoaaa my'i kyiq^ aaa; 



IS 'fim 
8161 


dis iioHa 
•ft 

HBKIg 

YiiiBVHa 


8161 


, - ‘t69 n ‘•a:TI ,(A88l) .(s) , -itOT ‘-ftlBO 88 ‘mi (9061 ) (t) 

‘lt6T ‘JsqoieAoj^ jo ijijgs 'pe^'Ep ‘atidu'EU'Etn'Bqg jo egptif 
ejwcnpaoqtig ‘p^SBia F13 [oq jo ooiosp <e tnoij gx0x Jo 88 'oH Fsadv 

poTisd eqc^ jscjj'b Sno] p 8 p'B 8 ;[draT ■negq SxnA'eq ^ 9 q!} ‘taaq? 'jsm'BS'B 
peii'Bq s'BM. gras ©q;} q-eq!^ p 9 p'Ba|d s 99 .T 9 jsn'BJCj 9qjr •ifaBnjq9^g; 
Satp 909 id ©qq. tii il'ep ©tiios ho hi qnd ■a©©q BmA'eq pa:oo©j[ ©qq no tn©qq 
SmSniiq loj noiq'eoiidd'B ©qq ‘xx 6 I ‘-^Pr 'p©pH©|dniT 

qou 0 I 9 AV s©©j©jsn'Biq qu©nb©sqns ©qq qtig •snospti'BaS pun suos 
ii©qq pn-B sqn'Bqno©x© ©qq qsnpS'B ‘ 0 T 6 X ‘-^PP P ^^6 9 ^ 9 - no psqTiqTqstrt 
SHM. qins ©qj^ ‘ifqaQdoid ©qq jo s©©j©jsn'Biq qn©nb©sqns ©ioay f^x 
oq gx sqn'Bpu©j©(j * 002 ‘l- ’^'3 p^xnoox© b-bm. pnoq ©qj, ’•^IpnBj 
Tiptnjj qmof b jo loqraatn b sbav oqAi ^pBSBi j tqnBp jo jtioabj ra 
‘Bjaqqoiq OAvq 'qSmg qtfy puB qSuig qtqg jfq p©qno©x© sbja qj '^681 
‘ifiBHUBf JO qq(^g,©qq p©qBp 'puoq ©SBBqioni b no qins b bbai siHi 

•oq?p0ii9j0i (g) odx *A jmngoo]^ fi^oodvfl^ fiuimvsv/ij 9MSvifi;pi 
puB (x) pmtiodn^ liPS i*A iipQ iuvMUVjf •uoTjBopiugis queiogjp b guiq^o 
-ipni 0on0pTA0 JO 0on0sq'B ©qq ut 'qqoq oq Aiddia oq uoq'eq oq qsntci ‘pBSBjg; iquBf Aq 
pjoq eog^gqiota oMq emiq eqq q® ootiaqsixo ni Snte(( o.ieqq ,,‘gnmo bt Abbotii oSbS- 
-qjora e,p«SBia qqnBp jo ojoqM. oqq „ traoj oqq m qnataoq'eqs b qiBqq osj-b p2»H 

•qanoo tit noiqisodop v jo buboto 
A q ''g'© 'SB ‘nosiod laqqo oraos oq ©pBta eq Abth qnq ‘joqjpoio oqq oq pssBoippB oq' 
qon poott ‘906T ‘q^V tcotqBqTTHTri UBtpni oqq jo 0X Bojqoos jo SniuBora eqqmqqxM 
q-noraSpoiM.onqO'B ptiBA b oq pq qqop V Jo quemgpoiAionqo'B bb qBqq 
'^udiuBp^icnowiiov pijoft .lof sBjwmSsjp — 

'Bpdimouuoy — uotpttmi'j — 0X uoitogs ‘{py uoijv^mirx umpt^j) 806T /o XI ‘^iT PV 
#(-BiNYaHsaHQ[) sasHio ONY H©HTS aiHS “KV (saaixHiY'ia) 

BasHio ONY STQ TanHQjVH (sxKYaNaaao;) aaHioKYOUY nn - 

‘ 0 lfi'j ooipnf vjf puv <eoipnf fntio ‘^p^vipi'g: fimm MS-^-iofsg; ■- - 


’p98smb8ip fodddy 

•pQSSimsxp SBAi TB©ddB ©qq Snipnq ©qq jo niTiq©j hq 
• snoiqogCqo Sntjq joj pQAiopB ©q jpA^ Si?Bp 'naq Stqpnq ©qq 
JO qdi 90 ©i uQ ’©nssT ©AoqB ©qq oq qn©A©] 0 .T '©onppB jCbto soiqiBd 
©qq SB ©onepTA© jBnofqippB qons ©qBq ]qJA qinoo ©qj; ‘pQJinooo 
iC|snoTA 9 j;d pnq qnqAV jo jjTqniB]d ©qq jo ©SpejAAonq ©qq jo ©onBqiod 
-HIT ©qq pmni nt jB©q pm qanoo ©qq ©tissi siqq Sniispisnoo nj 

©qq oq pps sbav iCqaadoid ©qq qoiqAi jo noxqnoax© nr 0©io©p ©qq 
j©pnn n©AT§ ©yqxq pooS b p'aB pyos ©q p|noo jJqi9doid ©qq qqqq pnn 
‘jpsnnq XqiQdoid ©qq ©SBqoind i£pB9J[|B qon pip ©q qBqq 9A9p©q oq 
^iquxBid ©qq ©shbo iCpBnoiqnoqnpqoB stq £q qiiBpn©j©p Qqx pi(I >, 




[’AXXX 'EOA ' 


: :‘siiisas ovaYHT'i'iT' 



-ptBdtm sfeAi ptesBJJ T^ia^r oq etip ietioni 0q^^ 

0 ? qa^sni ^ snoiqisodop oq!} O!^ 

gaqoorj •^OI'^®J 9 pTS^oo japnn t^natnnoop eq?) no rai-Bp oqct >Cjitjn9pt 
0? p99S3^s ()n0ragp9lAonqo'B aqq ^^nq^^ sbai noas 9q o!j iljessooon . 
SBAV g'BqAi. ‘Py noi!j'Bqnirj oq^ p 0X noipos jo S!jn9in9jtnb9J 
gqg pgqqpj . paniSpaiAionqoB oqx JdqqoijM sm nopsonb oqj^ 
qnepnodsoi eqx Joj '(rap qq-Ai- 'oH'id'Oi'Dj^ pw^ v>uivy; ^ipn'Bj 

pne ^Cum'Dg; m'pv/m[f) lisig.'bff ‘iq;) 2'>^7 *'^Q[ ® 

” • * , •soS'BSxJCora 9S0qx 

JO jfn'B SrapjcuSa.! sraig eq? troiponb on sbai oioqjj •pGnini'Bxo 
•ssojo jonjsiqo ra ponini'Bxo .loqqsn suAi oq 9q^ ■^q poutui'BXO 

st?Ai I'Pif'Bd mvy; qnoraSpiAVonqo'B jfjTs^nnpA v pn sbav !)t ‘sepisag; 
‘/qqqBrj oqroeds v jo peraSp9|Aionqo'B j^ep ‘b eq pnra jj-nGra 
-^paiAionqcB ny 'pniq yCn-e jo noipopoods on sbaa Gioqj;, '®PPI 
jpsraiq xqSnoq? 9q qopAi j[9pnn peninoop JBinoTqjBd Auv pnnn - 
siq 0ioj9q qn9S9jd pn S'eal 9J9qj, •soS'eSxiora Gqx jo 9no i^n'B jo 
g.T'Bpopi'Bd qqAA ^on pp q Gsn-Boeq ga'bS 9q noT^diiosop aqx 

ui dn paxira sBAi. og; qnaniGpp pqx opiera oq neqAi oq SmJi9j 
' -91 S'BAA X'Bif'Bd ra'B'a; 9S0qx JO qopAi j^0p jon s'BAa jj 'pajSGiajnT 
010 Al sp'Bpn9j9p 9qi} qoiqAi ni jaqpjq siq jo p'BS'BJj piuvf 
JO anoAvj m Aqjedojd srq? J9 Ao soSvSjaom .inoj gigai 9 J 9 qj} 

'sjn'Bfpdd'B oqj aoj '(raiq q?m 

ndd7)S Mp'D'ipg C9j; 'la nqyo;g; aqj}) douoQ^Q 'E ’ff 'JH 

qms oq!) 

p99jo9p puv noTssimpB n'B oj pgjnnoran'goBI JO nopisodap 9q!j m 
jvjivu ui'Bgr JO paraGjps Gqj pqj pjoq eSpnf Gj'Bmp.ioqng eqj; 

'snosiod 

i9qp Guios qjTA. noipnfnoo ui sjtaqpiq oAij osoq!^ Aq p 9 jno 0 X 9 
‘pqsBij 'Ginqp];S[ 'joqpjq siq jo jnoAqj m bb jjbm sb p^scj j punp 
JO jnoABj UI s9S'B§!!Jora joqp gigav G.teq'j pqj poiuadd'e gj •0 |'bs 
noTjonB m p q pospoind p^q oqAi. 'pif-oQ; raojj oSvSjzom 
p0S9jd 9qj £q pgjGAOo iqaodojd jo noissossod J 9 aoo 9 .t o? /!g jtjd 
pqqg B iCq gras v bvm g^qj^ ,/Snmo si ^fanora 0gT3gg.iora B.pusnj j 
PP^r JO opqAV 9qg,, g^qg pras p^q 0 q ajaqg puB !)uvpu9j9p gbm. eq 
qorqAi nr gras n m gjnoo oqg /q paraccraxa snii p/C-CQ nrayr -^qq^ 'onnp 'btq: 
JO pn^ 9qg sn egnj os noigsanb nr oS^S^om oqg paggimpn pnq 'ejgrg 
naqg paAijep /eqg moqM qSnojqj 'p^ng nrag ono gnqg guAi. siqg 
ogiidaj eqjj ^ ’S06UO Py noigngiran pa^O|p eonjgjo ' 8161 


‘AXXX yOA] too OT AiYI NYiaNI SHOi 


881^ 




S?S “ "E "I i fee'll , fe) 
”.'?5 P ’'p?rJii~ 


10 ? ‘'-^ 1^0 tl 'E *2 1 (iSSi) ii) 


'sq?oo ■qiim 

?rr:i irfircfTp jCpinpiOK'^ ?J 5 i. pns 3o?2Joo ?rai Ji.o]eq ajnoo 
jiiSTA -S'ja a^qa a^itirq-a ?»jsi ’^??ra'K3?Tniio:n? aep'nqp 

'uoiar?? ©qa ,ao ?iiopipiioo sqa pap 
-?ia’35 Thh; pooS S'o.’i a'c?TnSp 9 |iiOu 5 [oa 3 aipa ppp 'Gonc?'§ 

<^3 uOTaa^tro^ilac? ^372 PI Fnij:iPipa; ipimo^ epa ?diq?pio^ 

an?!:; 'scotaraiiaTO ^TjoSoj^irr: jpptni ^'p’sin svav a'n:pTn5p5]jao'tr^^ 

.?pa papp-iv {-a p:y,->v,->ap^ vps< *A jo e?ro ©qa-fii 

ptra? a-qSiJ aio Atupdoad pqa oa pspiatra irosapd aqa rraaqa aaqao 
rasaad oa p???aappT: aq Aaara aTrainFpai^ornqa'a m? aa-:qa s-aa^aas 
ATsjaaasa aay aioiaTiapirrj Ppa ao gp aaopca? oa tiOTaa.ii'O'jdxa apjQ 
p«aix-=> 51 (iV^au ‘-^ .wy^^?oji iliOodpnj_ dvji\Tti‘Si'fij p.iod 

'P^dji aa as'ao aqa paaia ^^laaipaJD aqa oa naAaS aon saaAi anatia^pai 
-aaLOtLs;?'^: aqa aynaat-aq pay 'aopT.iimyx aqa ao gq xaonaas 30 anopiAOid 
aqa disoara aou ?aop auaauaaaqs ,aqa a'oqa paptraauoa as'an ?i "j 
■'A;aaaaio? jp liiaqa ani'cii aon aaop aq qSnoqa aaoSaaSporo aaa? OA^a 
aqa pa qcw ao saaquiaui aiuos oa soajaa aq asnrnraq pa 7 ?Mj p-tryp 
-oaanp aqap anatra aqa oa ftqiaaiao; sa'Aj. aq aTaqa .tcoto aanab n aj 

•atjoao 

paaaaini scnaanaioDo OAia no p>?rmaApa7 -jrAi Aaqora aqa avq a aavAi\:ira 
A'p'poad 5-:'Ai aq qSaioqa ygpi liuaanTrcf qo qapp aqa aaS'ogpoiii 
aAia aqa oa ,q’iqaaa_aaA; srAi aq poqa ^apt Apaapad ?t aa *a]oqAi. 'o a\7 
apaaia piaag npg; q-'-pjA aTxaaaaa'oas aqa Smp'oajj naqaaSoa paniof 
sTranaqrag; aqa qapAi trr pppy ao 'nopo'osn'oia aaipo aqa 
oa aaaq’Ciip ajoa aaaai. Aaqa paiTa iiopaysiia.aaa ana aaaii aaS'tC^aaiona ao’oj 
oAia asaqa apraaij qaa:5oa^ ^nioAqi m aiaAi aaSaagaaoua 

*A'a:radoaii aqa aq aiaaqs oraqa ao ‘xaodn j>an? avoh aS-oSpoau 
aqa apaan sjoqrrqj;. aap Arp amr? juaA aqa cc) arg -aaaaqc 
p prr ai:o]'7 simmppg; aqa Aq apriu roAj. ai anaia srqa auq 'aparax r-cji 
aai'xsaaon jaqaonr 'pgqr 'Aarnmyqp qa^p aqa tiq -nosaad aixxax? ana 
aoxaoiap taiAaaaaoaid aiur? aqa^^o aSrSajoin jaqaonr apann 5nosjad 
yoir? aqa^ Aporra '$-951 *jaqruaAo^ ao qig aqa hq 'Gois?ag?od 
ppi a^rrr-aaoui r arai aa? naqao aqa piro aircmqxxag; ' 

^u?*i Ja^ ■r-uD . paxcra^ qqpis. amor <m'ai oqAv ''?r(j rjxxipxxj^ 

■JUXX "Oa] 


'SIGO^-HE AiTl aCTIdSa SHI 




OPt 


<■ 

\ 


•?VtJ " 

v'.!.ai 5 a.T]t 

H 031 -C 

J-Ifil 


001 “r ■’I *0 01 (906T) (i,' ^ 

W “JC •Tl '0 L (i06I) (9) -819 88 “a 'a 'I (906l) ( 8 ) 

‘LIZ ‘T^H 65 “a ‘a ’I (0061) (0) -98 “£ 'V 6 (TT 6 T) (b) 

’9f "£ ‘n '0 9 {lost) if) *081 '5 ‘8681 (x) 

'II 6 T ‘^Jcnu'Bf 30 pagg eq^ pa^^p ‘pBq'eqoqtqg 30 jistmjq ‘aiBSTiH 
puAi'Bf 30 03IO3P c SniyC 3 tp^ ‘SI 6 I 30 qif eq; pB'j'ep ‘iindnjBjq 30 -oSpiaf 
qou^siQ ‘aaqy ’0 "a Jo eaioap e moij g-[ 6 x Jo O^OT ojq I'Eaddy paooag ^ 

^ oBjuiQ p8:;no8X0 u no enp ijsaja^ni pa's |ydtouud 

‘056 ’sy; JOA008I o:^ qms -e sbaj. stqj,— *• ff ‘ai-iT; pn-e saAiy; ' 
•(3ii8piiodsai eqi^ joj ‘nM-o^ .m^'DypQ Cdj^ -jq Qjq.Tibg; eqj, 
•gu'Bfjadd’t? 9q!} joj fvag ; ^ipn^j 

•jjnoQ qgtH aq? 

oj pai-BaddB nodnajaqj qn'epnejap 0qj[, *qSnig ^'BAi.u'Bg jo otn'Bir 
eqj m gatpnuxs /cijodojd oqj jsni'eg'B tninio s^^i'^ni'Bjd oq!) p 00 io 8 p 
pnu ‘p0pB0[dni]: , n00q qoii p'eq qSntg j'cSu'bj^ 8STi'BO0q pyj jou 
pjnoAi jras 9 qj q^qj pnt? ‘8:3'8j0d0s 8j0Ai. qSuig ^'BAitiug pu'B oq j'Bqa 
i 0AT['B s0Ai qSnrg pSa' 0 j\r J'oqi patioj jjnoD 85 T 3 j| 0 dd'B j0Aio| oqj^ 

5 - 'jms 9 q '3 ox /jTJSSooon ti svas. pn^ ‘oaiiu suas. qSnig 

j'cSn'BjXjT qeqx papi^ajd stjav xt xtia^a^'^xs noxxpAi oqx xij •sj'BOif 
0 Aq-/!xti 0 Aix JOj JO pjT 30 q uaaq qou pnq 0q ‘qSuig nos 

jaqxouy ‘n80q p^q jo ‘STjAv ojQqx qSnoqxjt; ‘x'Bqx poSopy pui? ‘qSuig 
oujai£][ JO snos oavx aqx Jo axio ‘qSing pnguy jo nos ‘qgnrg lUMutTg 
XsaiygtJ oSySxJoni siqx jo sts'cq eqx no e}ns j6j xjns n poxnxrxsui 
^[Xnre|d 9 qx 0 T 6 I •xnoAuj ni jfx*xodojd 

ninxjoo JO eSySx-xoui n paxnDoxo O88T (^^0 

•03 paiaaje.! (/,) pvtavg inpqjr vznj^ 'a 1193 lavjff v.tpu 9 q 9 (j pnE (9) ‘-oq 90 vD^mj\[ 
ui9jsv^ ’A uviun;^; oxv^ '(q) vrinumvsvAtnim^wipij ^ 'a uvrifiy vuim^jp 

‘(f) qvj MVp; 'A jvqp wiTqvjj ‘(g) luivg mv}j y}Vjl fivg; ’a iiiviuj ‘paqsinS 
-nixsjp (g) mvp[ vqvg; 'a iv-j uvimsf) 'poAioqoj (x) mvQ svp a innqoQ ivf 

• 0 °E 33 aora oqi 

no onp qnnouiE ojoqM oqi aoj A^iodoid 03EaEd0S siq puE aoSES^aont oqx 30 ©ai^ex 
-nasaidoa a0qxo oqx xsuieSe tjxiav popoaooad oq xqSixn qins oqx XEqq puE qmsoqx 
03 AxaEd AaESsooon e qou sea^ aoSESjaocn oqx 30 atoq popEoidiniun oqx qEqx piojj 

•p0aaEq-0tai3 seai 

nitq xeuieSe se xjns oq3 oratx qEq3 Aq qnq ‘aAiic seav aioq Eiqq qEqq popEOld 
SEAv 31 3n0ni03E38 n033IaA^ oqq nj 'sjeoA oAp-AquoAiq a03 aoqqo oq3 30 piEoq uoaq 
pEq Sniqqon qEqq SniqEqs pnc ‘quEpnojop AqaEd e aoSE°3aonT ono 30 saioq oqq 
30 ouo SniqEtn ‘noi3E3iTnq niqq^Av qsnC o[eb aoj pons ooSESqaoni oqj, qqop ono 
0 ano 3 S 03 pocESqaonr Ajqn^or oJOAi saoSESqaour OAvq 30 sorqaadoad ojEandos oqj; 

'•)q9p 9jcnim .tof oq^oiq rp.tpSoM Guiuwui9}p — dpSvP^MW ouo q^wvBv 
sv psjuvq pvs — "(iiiuodo-id 9fv.ivdds /o aGvdqjow piiof — dOvOuoj^ — pvs 
Of S9tf.(vj—Q opu ‘j Mpjo ‘. X 9pix ‘aIXXX J^V-^o ‘(806T) ^poQ 's.ivpoDOjj pnij 
sf-(>!iai 0 DN>T'ia) ava IHSaKVD (iNvaKaana) HQNIS aVMRYS 
'Offi'j 99ifsn£ ’ajy p^iv soaFipp aoifsnf vjy ojofag; 




‘saiaas avavHViav 


[’AXXX •'lOA 



, '98 ‘T n V 6 (TT(5I) (i) - 

>[0U{; ?0U op 0^ ■ •qnunaddB oq?} (jstitoSt? o-itj nivshh 
aoixsflf iC|i'Binoi'j.T'Bd pu^? saSpnf panj^ai Jo snoii 

•TjAjasqo araos qSnoq'H'B 'iCidd'B %on saop ‘laAaAvoq 'asTO siqj; '(i) 
wwff P 7 uvpu 9 p ptiB ajnpaoojj itaiq jo apoQ aqj jo ‘x 

9 F‘^ 'AIXXX paois|d st aoTi‘i 3 i|aJ 'qtrrod jsjq aqj no - 

•para rep Aenoin aqj 

P j[T 3 q eiora xoj 0{q'8T[ ap'aro naaq aA^q oj jop qxjSno omvu 
s.qSnig pAi.U'Bg nr papjooQj Ajjadojd aqj jo jpq 8 qx''‘xnaA 9 Ann nr 
jnqj 'Ajpnooas pnn ‘Aqand n apnninaaq jon pnq aq sn 'passitnsip naaq 
aAnq ppoqs jrn^ a|oqAr aqj aAijn snAi qStiig jnSnnj\[ jnqj Smpnp 
aqj no jnqj jsjg f passaid naaq oAnq ‘paddn jo nmpnnjoniani 
aq? nr naqn? snajd aq? jo A^no oaj.? ‘paddn pnooas nt ‘sn ajojag; 

I ' / ‘Ajand n apnm 

naaq ?on pnq aq aW. noa^ 4gqago? jn passtmsfp aq ?on pjnoqs ?ins aq? 
?nq? (s) ‘d:ivjvd0\s^ff£fM q^^^.-Avnng pnn qSnig jngnnjf ?nq? (g) 
'aAip sm qgmg pgnnj^ ?nq? (f) U9?m 'pnqoj aSpnp ?otj?st(i 
paurna^ aqj, 'q^arg pSun];^ jo - anren aq? ni Snrpnnjs axnqs aq? 
papnpxa aAnq pnn ‘qSntg [nAinng jo annsn aq? ni pa.Ta?na A?i0dojd 
aq? JO aps aq? Aq pajaAooaj aq pjnoqs paniinjo ?nnonre ajoqAi 
aq? ?nq? pa?oaJTp aAnq pnn ?ras aq? paajoap aAnq Avojaq s?J[noa 
' 0 T 6 T 'jaqraaAOjq; jo q?^g aq? no pajp snAi ?n0nia?n?s na??TJAi 
siqj^ •A?j'Bd Ainssaoan n jo japniof-non joj pnq snAV nrrejo aq? ?'Bq? 
pnn ?Tns aq? o? A?.i'Bd A.regs0oan n snAi aq ?'Bq? pnn '0?n?g ajopnj 
aq? JO aoTAjas aq? nr snAi pun eAijn snAi qSnrg jnSunjq ?nq? pa?n?s 
snAi ?r ?aaar0?n?s na??rm aq? nj 'qIGT ‘^snSriy jo png aq? no 
pa?n?i?sin snAi ?i:ns siqj; ,/aona?six0 nr s_r ‘jo pjnaq naaq ?on snq 
oqAv 'qgnig jngan]?Q; jo pnn ‘jogng?joni jndronrjd 'qSnig onirujri^ 
JO Jiaq .t0q?o' on ‘?nnpuajap ‘qSnrg jnAinng sapisag; -paSnSj-Tora 
Ajaadojd .aq? ?sntngn iogng?joni aq? jo uranjoo aq? ni papiooai 
pnn?s </?nnpnaj 9 p ‘qHnig jnAinng jo pnn ‘jo p.rnaq naaq ?on snq 
oqAi. 'q^nrg jnSunj;^ jo sanren aq? p 3 cndip[ oijqnd aq? nj 'ssajpjiqo 
paip qgntg pnguy pnn ‘sinaA aAq-A?naAv? ?noqn Joj 'sr ?nq? 'adii? 
Snoinjoj JO pjnaq naaq ?on snq qSurg jnSnnjq : sa?ioa.i ?nrejd 
p^^ny pnn qSnig jnSunj^ ‘snos OAi? gnxAnaj paip 
'iogng?jora aq? ‘qSnig oninrjg ?nq? ?ninjd aq? ni pa?n?s snAv ?j 

‘Agjadojd paSng?ioin aq? lo ajns Aq 

^smnd eq, JO.MOAU, n; 'oggi '^nr Jo q,sq oq, no qSnjs 

Axxx -toaJ ‘aiaojM aitt miata ani , 7** 


av'x 

3HSSNV0 

'a 

noNig 
a VAMivg 


8TGT 



09 


-layfi 
, iHfcsjiyo 
. .’ft 

.-.HDNig 
.. .aYMKVg 

~T.S:r 6 r 


IBAvn-Bg ijsui'eS'B qths 9 ij!j SuTssimstp joj ttosijej: oct si qSuig pHu-uj^ 
p' 89 |(JaiT 09 . ojTijT'Bj pxi'B {jsht'bS'b sasiJ'B hoi'^O'b 

JO. osn-Bo oj^ 'qSmg .j^n-eg puv qSaig Aq Ap^iv^vdes 

pjoq ej'e jo saoiqjod pm 'popiAip naaq g-gq ilqjgdojd eqq '.laAOAioq 
asgo srqq uj Aau qsrrrgSg qsisqns (^otrago qi ‘-[^g qsareSg qspqns qon 
saop qi jj rneqq jo qsoj eqq qsnigSg sqsisqgs noiqog jo osogo on 
paqgiritoip gi gcrosjod qons jo ano uaqM. osgo qgqq m asngoaq 'iC^qntoC 
snosjad JO laqmnn g qsnigSg sasug' noiqog jb astigo' g naq^ /f^ddg 
qoti 80 op ajnj qgqjQ -snosjed jo japmof-notr ao japnpfsira jo ■ 
uosgaj Xq passTOTsip aq qgqs qms on qgqq sapiAo-id 'q api ‘j japjQ ' 
'os|g AiaiA JO qniod aaqqong raojj qg paqooj aq yfgni noiqsanb aqj^ 

•iqijnoas aSgSqjoni Sniq 
-sisqns aqq ni qsajaqnt ^ng SuiAgq nosjad g aq oq niaas ‘aaojaaaqq 
‘qon pjnoAi. ag 'niaanoo on pgq qSnig |gSngj\[ aagqs siqq nj 
I'^^ngg JO uoiseassod ni aigqs aqq sgAi iCanora aSgSqjoni aqq 
JOj a^qgi^ apgnt aq pjnoo qoiqAV yCqjadojd ijno aqj^ 

JO Aqxddoid aqq no Sntqstsqns eSgSqjonr on sgAi aiaqq qins aqq 
JO jgijq aqq jo eniiq aqq qy ‘qins aqq ni paojojna aq p|noo niigp 
on uioqAi qsnigSg trosjad g pjooa.i aqq no Snpq oq jjiqnigjd aqq 
JO ifqnp aqq sgAi qi qnrqq qon op a^ •paqsinSniqxa ggiii iqiadoid 
siq png nnq qsnjgSg sg aSgSqjoni aq'q png paugq-araiq BgAi^ ^•^t(Tg 
jgSngjlj; qsnigSg niigp aqq ‘papj sgAi qnaniaqgqs naqqim aqq anttq aqq 
Aq ’^qigd g apgm qon sgAi aq /q^i nosgaj aqq sgAi qgqq png qSnig 
jgSag]^ JO aonaqsixa aqq jo laAoqgqA aSpajiAonq oti pgq aq qgqq ■ 
naqq paqgqs jjiqnig|d aqj^ -aqgp siqq ajojaq e^gp Avaj g i^no pa|q 
SgAi qnigjd aqjQ ‘0161 'qsnSny jo qqg aqq oq dn aniiq ni sgM-.qins 
aqq noiqoas qgqq jo snoisiAOjd aqq japnjq ’qov noiqgqinii'q aqq oq 
•. 18 notqoas pappg aanqgjsiSarj- aqq qon pgq ‘paj^gq-araiq naaq oAgq 
pjnoAi aSggqjoca siqq no qins s,^iqmg|d aqj, -paqnqtqsnt aq pjnoqs 
qins g qons ‘iiqignipio ‘qoiqiA niqqm poiiad aqq sgAv ‘gaonuoqd 
asaqq ni p[aq naaq pgq sg ‘s.i'bbA ;fqxis qon png ‘sjgaX aA.] 9 Ai[p 
- ;■ ’ , , ^ .‘ipanpo 

■ Aauq aqq jo sdiqspiof]; aiaqq Aq nAiop pig] sg noiqgqimi] .jo 

■ Aig’iaqq jo noiqonaqsuoo jadoad aqq no ogg gno] pejagq-atniq sgAi 
aSgSqioni siqq AiOjq; -qins aqq ni panioC aq oq ^qiinoas pagggqjoni 

_ ’ aqq ni qsajaqni ng SniAgq snosiad ]]g sajinba J a|ni qgqi 
qnasajd aqq m noiqgoiqddg ^ng sg.q i(]]gaj X 0 ]nj AIXXX, 




•saiaas avaYHYiiv .[•Axxx::'qQA 


• 05 T '■£ -rL V OT ( 906 T) ( 9 ) '9^ ‘T '0 9 (A06T) (s) 

‘T •'I -0 (i.06T) ( 9 ) - -OST -a '868I.'S9 ^oii (s) 

•iTS ‘'P«H 6E5 -a -a 1 (S06T) {^) “^I^O 88 "a -a -I (906T) (T) 

uAiop qno 0q nt 'pitioi^s esS^Sqiora Qq^o 

nosB 8 i 09S !^oii op oai pnis ‘noissassod s,xoSv 3 ^iom oq!} m 
igjedojd pgS'eSijJora oq^ jo gi'Bd iCn-e jo gpqjM oq? ^I'es o!^ Snijq 0:} 
jgt!ftn'B[d oq^ 0? nedo neoq OA^q pjnoAv ?! aAi]r'B uoaq p^q JoSuSijjotn 
I'BuiSuo 0q'} ji ‘9S'eo stq'^ nj ^/^qjodojd qons jo ipo qi'ed 'b ^sniB^B 
JO jfijjodojd p02'e§{^jora aqij jo sjoxjm. oq? jjsutbSb joqfjp paaoojd 
0!} oaSBSijJoni oq!} o!} nado si qi poB 'ijqap opqAi 9 q^). JOj 9 jqBi[ 
SI satgjadojd osaq^^ jo qovd 'Qqop oroBS 9 q(} joj pa^BSiiJOTii ifi^niof 
0 jB saigjedojd oji? ji „ gBq? esBO (jBq!) at nis^op ppi sbai !H -aoj^B 

/^eJI^^^^ 0Ji qoiqji q!|m 'OSI '868T "M 'iii T qjnoQ siq'} 
JO Smjnj: eqiMOjjoj pjnoqs 9Ai jBqj sn cj sraaas qi ‘iBin qi sb jBqq 
9q 'qng[ ,'0inj ^BjatioS J^^v uMop iCB[ oq qou pnB ‘qniod oqq no asBo 
qBqq jo sqoBj jBjnoiqjBd oqq nJ 9 Ao 2 oq papnoqnt sbai ‘gpp ‘d ‘’Ojbq gg 
'‘S ■'I *I '“J ‘0joj0j0qq ‘sni99B qj ^/^qijnoas oqq 

JO aouBJ 9 Aas b 9 qB 9 J 0 oq si ‘aJ-b^ ui pnB qoBj m 'qopjAV jo qoojjo oqq 
‘psusddBq 9 ABq saonBqsxunojio ssa|im ‘ 9 JBqs oqBUOiqjodojd oqq joj 
^luo qoB 9 oq qooj oq puB pspiAip noeq sbij ^qjodojd oqq qoiqAi oqm 
sqjBd [BJ9A9S eqq Saomv qqap-a^’B^qjotn siq iioiq JoddB oq ^sosiraojd oqq 
JO qjBd B JO JOSBqojTid b jo oonBqstrt oqq qB ^pojinboj oq qouUBo ooSbS 
-qjoxn B qBqq si iCjqBnoiqsanbim ojnj jvjdnoS oqj; „ — : gn eSvd qB 
paqjodoj sb ‘poqBqs puB 'frjrg ’d qo^ '-p -rj 'q hi Sin|nj OTjq oq pnB 
ZT 5 ‘‘PW 62 '"a: ’T I ^tqiiij oqq oq qBAOjddBqqm ifjqnajBddB 
‘pajj0j0j 'sjg -d '-opQ gg ‘•■3 'q[ j qnarao^pnf oqq pojoAiiop os|b 
oq^ ^-p 'ifaaaoojif (9} pvviv^ V^VW 'OdpuoqQQ; nj 

j/qo0jjoo SI asBO pouoiqnont q6B[ oqq ni nAiop piB[ ojnj oqq jopisnoo 
pnB ZlS^'d “pBj^g; gg ‘--g; -rj ‘j ai puB gxg -d ‘‘0 |bq gg 
‘'' 3 . ''I 'I sSaqtij oqq pajopisnoo saSpnp ponjBoj oqq 'JOAOA^oq '(g) 
(hWDdvwQ 96106^0]^ u.Ldp'o^ "A uTnu/tvji o.i'Dff iij ’oiojj poquos 
-sip SBA 'sn sqjoddns qoiqiU. ‘(p) VDifi^ 'J^/i'immvsv.t'Dumq'mi^nj^ 

•A vuiis^x ni Snipij oqq ‘(g) pj ^^vy; -a porj mw/wjy 

nj qjnoQ BqqnojBQ oqq ui noAO poqdopB iC|qnoqBTsnoo uaoq qon SBq 

®F0 88 3 T I qjodoj sqq jo pgp dSvd no poqnqs sb 'noinido 
siqqqna: ’raojj poqnossip sBiit (g) tavyr -a pmqoQivn’m 
jraoo siq, JO ga;in., aq, assa jaq, nj -(j) nijiis w»ff invia CiKfr 
A yiY mrmj no pasoajd sr eonajjo.i 'jnrod pnooas eq, uq 

•AXXK noA] 'Siaojaa miam am tw. 


ova 

inBJKvo 

•rt 

noKxg 

avMKvg 


8TGT 



' , . ‘m “a -n -a G^'Xzm) (e) 

•S6 (s9PK) 'R'hh 0 T (2.681) (S)', ’IQl '-Q 'i'OOH gt (S88T) (l) 

■8I6T JO 9 'OH iiBsady itotmoo * 

’T3i0xj^^ tjsSnom'B Botaq eq;} ‘pasi3909p q!)m 2f|Tni'Bj 

qnTof 9q!j JO sJQqxnaxn eq oj p9tnrep oqAi snosiod m'Gjaao T^we 
‘p9si3909p aqj JO A\opm aqj 'orniiqsT33[ jT3Tmm3snj?5; 'ju'epnajap ©qj 
Snoni'B pgpiATp s'bm. ‘sjqSti ©©SieSjaoin oqj HtrcptipTii ‘iJjiadoid ©qj 
]]T3 qoiqAi. 2Cq 'g08l nt ©p’Btn SBAk. piBAv-B tns puis ‘sii9q 9]'BTn ©qj jCq 
noTj'Bjjiqj'iB OJ P©I.X9J©I S-BAV jajj'Bta oqj] 'sjqSTa; ©aS'egjiora ni'8!)J90 

0 J 8 AV qoiqju. Snora'B ‘000‘09‘T A^edoad jo pa 

-ssassod STSM jfiiniyj aqjQ ‘iCjiadoid .^pto'Bj ©qj jo troTstATp oqj oj sis 
p'BS'BJj TO'BUi'Bjj ©no JO sit©q ©qj n©©Aipq ©jndstp n st 3A\. ax©qj, 

— : s 2 ^o|pj S'© 9J13 'jaodai 
siqj JO sasodjnd ©qj oj [leuaj'Bin ©in- iSaqo sn inj os ‘spnj ©qj, > 
qTii©a];;\[ jo ©Spnj» ©jnmpioqng ©qj jo ©aioap n SatsiaAoi ‘’p 
‘iraaMva; pnn ‘‘p 'q 'saaYHOi'^ jo jnainagpnf n jsningn jpnnoQ xit 
iCjsQCnj^ sig oj ineddn oj ©An©] loj noijnoTjddn un snAS, siHj, 

•O!}‘poiiaj0i (g ) uo^ndvoug; ‘A psog' v^pum[Q Dpumcy 
puB (g) oQiscg- •^viauivsnj^ 'A <ii'onii2Y'.i'ouimvsnj^ ‘{\) 0J.wio9rj -a eiwjjc/onjy- 
"OOO'OT 'sa JO- eniBA oq? jo A^jsSoid ae-q^o Smijoadssa eijTidstp b qinoo b 
ni Saipaed oq pitioqs eaaqq xBeddB'oq eABex aoj noiqBO’.xddB eqq Sniqnasaid jo oratq 
eqq qB qBqq AaBSSaoau qoa SBM. qp ’pequBaS eq pinoqs eqsoptqaeo b pnB paqddB 
eanpgooaj itAjo jo 9poo eqj }o oil notqoas jo euoiSTAoad eqq qBqq 

•pqBAtii eq oq qatvoQ qSjH eqq ^q peiBtoep tteeq pBq qoiqii, 
puB OTiiBA aeqBeaS aBj jo Aqaodoad qqm q^Bsp qoiq/A paBJAB tib jo AqipTjBA eqq 
oq SB TioiBToep B peAjoAUt AitaBSseoen xiounoQ tti AqsetBpf bih oq jBeddB pesodoad, 
eqq ‘puBq aeqqo qqq tio 'OOO'OT ’BE nBqq ssej BBi\ X'.ounoo ut AqsetBjq stH oq 
IBsddB no eqndsip ni aeqqBtn qoetqtis eqq jo etiqBA eqq qtiq ‘OOO'OT ’sa lo^o BBiA 
eonBqsni qaig jo qanoo eqq ut qins eqq jo aeqqBtn qoeCqtis eqq jo enxBA eqj, 

‘spwmdn 

uo S9$dnj> piivsnoiif ubj /o 9^200. sy? /o dpj,Bdoj,d Ciitjoedss/ lim^sdn^ otuos 
dma20myBB40$ci—9}Vsjf%fdm /o eao/aq pBip^inf 0q o? 

--2»ojjnD£) ui dfsafvjy o} irnddy—OXT uotjoBs ‘(8O6I) 9mpjoo.t^ piaiQ 

^ *s(‘saiiHYa 

•g '/iv^ Hiisoaio) BHaHio asr oaiHHSYa 'd (aaHOiiiiaa) EYE NYHSIS:^ 133 

eiGp •ff^swwg- Boifsnp \iji[ pm ‘sojjsn/ faiiiO 'spw^ot^ fimaE ->}S ^^o/be ' 


nvj 

IHBMITO 

•rt 

HDHig 

nTAAHTg 


BT6T 


‘pdssyump 'pdddy 

•sjsoo t[!xiAi {'Bsdd'B Bixjj ssioisTp ©A5 l pun Cit^Stl SnAL 
^inoo i©AX0| ©ijj JO 99io©p ©tjj jnqj Tinixp ‘©lojaiaqj ‘©^ ’snosiad 
OMj iCq p9ss9ssod ipjni'Bdes pun soinqs ©jnindas oaaj ojui ‘uois 
-BiuiiQd spagnHqiour ©qj ^uoqqTAi pspiAip snAV iCqiadoid pagngjioui 
eqj qjnap BpoSnS!^jo,ui ©qj i©!}jn i^nqj.pnj ©qj pj Suta^o peoipufeid 10 



[*AXXX •'lOA 


•saiaas aYaYHYaa? 


‘9BZ "itv fZ ‘-a '1 'I (S03T) (s) . 

.(Tss>‘i 55 “nv ts ''a ' t: ’i (ooei) (^) ‘ss fss^oii) -ii *m ’o i UbSt) kz) 
•gsf ‘a 'a a 6 (sisT) (s) isi “o 'a ‘°°k st fg98t)^(T) 

■ qj^oo P ‘OOO'OT ‘0'-S”i9i'8 -S^ 

et \ionnoo nr sig; oa padd^ pasodojd aq^} jO '^nqq 

qnq ‘OOO'OI papaaoxa iiio|aq qanoo aq^ m qjns aqq jo jaqqnni 
-pafqns aqq jo ani^A aqx ‘.n^nnoO ^lE 

aoj uori'Boi{dd'8 nn si siqj,— 'iiaaNvg pan ‘p *0 ‘saaTHOia 

. * * qg) pvsmj y^'ocnB'oiig; -a pr)svj,j 


uDimuvff pun (f^) vu'iisfu^jg: '^Usdji -a pmmj 'isj^vuvg; 

Spa^unaS aq qon pjuoqs {naddn 05 eAna[ pun ooo'ox 
qi^ioAi sn^ a^ndsip rrt Xqjedojd aq? ajag ’aanquj aq? ut ?qStioiq aq 
X'scu ?nq? s?rns 0 ? ?oii pun aoua?stxa ut s?Tns 0 ? sjajaj 8061 ajupao 
-oij P-A^IO JO ®paO P Oil uoi?oeg qnaddn jo ?ins aq? m 0 ?iid 
-srp ur i?aadojd aq? snnaur a?ndsTp ut j 0 ??ntn-?oarqns aqj- 
— : ?aapuods 0 j aq? JOj 'pwDiiQ 'PHIR 

•(g) uopiBnoj^g; ‘a 98og; 'DJcpu'ojiQ vpu'Duy 
pun (z) 'oq'isvff povivi'osnj^ ‘a uvvi'i^Y jDmmusTijf ‘(x) 9M'0209J 
syoum^ -A mvphvfovjii cadJLpuy 'pa?TO eg ‘paqunjS aq p|noqs 
jnaddn 0 ? SAna^ qoiqAL ui asno ?q n ‘aiojaiaq? ‘si ?i '?ms jaq?onn ui 
pasina aq ?onanD panAin aq? jo jf?ipt jnAui jo /f?ipq'8A aq? jo uot?sanb 
^qj} ‘OOO'Ol 'SH “laAo q?jOju. /C?iadojd saAioAui ?nq? pun piinAut 
aq o? pajnpap naaq snq pjnAin apqAi aq? sn qonuisniiT ‘000‘0I 
jaAO ST paA|OAiii if{?oa.qpnT. ?unoccin aq? ?aiC '000‘0I AVOiaq si 
paddn jn[noi?ind siq? jo aoi?nn|nA aq? qSnoq?[n asno siq? nj 
— ?nn[iaddn aq? Joj ‘2»7 .mpun^ 'jq; ©iq.uog aqjj 
•pjnAin aq? japmi ^puinjd aq? jo uoissassod nr 000"0^ 

?n panjnA jf?jadojd qoajgn pjnoAi aaioap aq? ?nq? uoi?noi|ddn 
siq? q?m gnop gjuoQ qSig aq? iq pa^g bsai qiAnptpn ny 'gounoQ 
UI iC?safnj\[ srg 0? ^naddn 0? aAnaj joj pat^ddn jg[i?inn[d aqj} 

■?iTis aq? passnusip '^Cjirnnj 0?njndos n snAv. ^gcanj 


aq? ?nq? pne aAisnnoo pnn ?uainpnnjj sbai pjnAin aq? ?nq? Smppi 
'?jnoo q^iH -aq? paddn nj -oos'g ^oj aajoap njqi?mnic 
aq? 0 Ang ?jnoo jaAioj aqj^ 'OOO'Ol ©Joui ?n panin/ 

snAV ?ins aqjj -^aaorn a§nS?joui aq? in (snuun f) a jnqs siq jo^jaAo; 
-aj JOJ ?ras ?uasajd aq? ?qgiiojq ‘aodnojaq? ‘jgi?upid eqj^ -sjognJ 
-?JODi aq? mojj^gnom eq? pajaAooaj pun eSng?joai aq? uodn ?tii5 
^ ®noin ^pvj aqj; .snuun jnoj uoaiS snAi nr.ninrd eu? 

ojiqii s?qSij aaSngjjour aq? ui ajnqs nuun.?qgp un naA^ sni Spv 


;Am.qoA] 


‘siaojati.Aiy'i nyioki anj; 


9ff 


» 


•oantnsTH 

•ft 

n-rj ' 

XTJisjx jsg 


BTGT 



■oaifinflTJi 

a 

avTt . 
irnsiH lag 


8161 


fj(.'0|an qiiqq Aqjttd oqtRociclo 9qq jo Ji'cqeq tio papcraqnoo sx qj 
'OOO'OT Saipoooxo 9n]t3A u jo ^Cqjedoad oq noiqsanb 'b 

0A|0AUt Koop qjnoQ eiqq jo eoioop eqq q-aqq .iBsp 'eiojeieqq ‘si qx 
‘qitiH quoBojd oqq iir oqndsip m jCqjGdojd ©qq utjqq jsqqo Xqiadoad 
mj (Baij ouioooq os|tj ||TAi, paicM.B eqq jo /fqrprp^ sq? P 
tioiquonb ot[q '{butj seuioosq qatioQ stqq jo eaaoap 9qq jj qBeddB 
pOKodo.td oqq ut poSnonBqo bi qoiqAV uoTSioop spqq jo ssonqoaaaoo 
oqq fit qx 'qtrouioSpnf s.qanoQ s^q ut psq^qs suosieoa loj /p'B][ oqq 
uo Suqiuiq qou bba^ pauA^u oqq quqq ‘A\opq qanoo oqq jo uotsioap 
oqq SuisaoAoa 'p|oq qanoQ Biqj^ •en|'BA ui OOO'OT Surpoooxo 
aqj yfqaodoad oq soq^pa pauAvu oqq quqq poqqimpB bi qx qBaddu 
posodoad oqq oq Bquopuodsoa oqq jo ouo ‘oaitaqBisxj; qBUUUBsnxg; 
uodn Suiputq bbav pauAVu uoTqBaqTqau u'c aoqqoqAV suAi osbo stqq ut 
uotqsonb oqj^ 'OOO'OX ^nipoooxo ouiba jo Kqaodoad Sutqoadsoa 
uojqBonb ao uiiBp u '/‘pcoaiput ao /pcoarp ‘s0A]oaut qanoQ stqq 
JO Goaoop oqq osnucoq 'jtcunoQ ut iCqsofBpj stjx oq poddu oq qqSta 
B BBq qutqjoddB , oqq ‘oanqjocoa^ ®P°0 oq^^ Jo Oil 

aopun'quqq popuoquoo bi qx 'Atoqoq qauoo oqq jo ooaoep oqq posaoAoa 

'saiHas qvaYHvqqv ’ [‘axxx ''ioa 




-9?^ '•« ‘Ai *0 8 (fOBT) {g) 

•08 ’T •! ® fi M 

•c/'^ ‘TIV iT ‘‘a 'a ’I (SG8 T) (s) '86 (s9?oii) ‘-U MOT {/,68X) 

• 5 T 6 T 'I 9 qo!;o 0 P aiST eq? P 9 PP 'indTicicqug jo eSpnf 

.aou,6ra ‘Wq^a ‘Q 'M P 9e:^°9p « tuoaj «eT6T P 685 m P^^ay __ 


pinoiis pn^ QTTipaooij lUio Jo epoQ oii^ jo g noi^oos jo guiTOora 

aq!} inq'fTiii aaioap poqnnotcnj trotsioep s,9gpnp qoi.Tq8TQ[ 
noiqoafqo A'iqTinnT|9.T<i 'e pasi^i i^q.T«<3 ©qisoddo oqq ‘SnT.ii30q joj no 
Gtnqo iB 9 ddB aqq eiojag; 'g 's^ jo ooj q-tnoo tj Snivftjd pnn jopjo 
taojj iBadd® qsjp -e si3 I'Bsdd'B J9q Smmvjj 'q.tnoQ q°}H 
p9|'B9dd'B qtt'BOT^dd’B 9qj, •rrojq'GOTiddt? oqq possirasip oSpnp qoT.iqgT(j 
8qq‘ST6I ‘TsqoqJ^OP WT 'gpnnojS sbolitja nodn 

Xii!f^?s9q 9q!f JO J9q?ojq eq? ^q p9qsTS9.T Bt?A^ 9qt?qo.Td jo SniqucjS 
gqj^ -Jim oqq ni poratjtr xtaqnooxo oqq et?al qnt! 0 T]ddn ori^ *TT6I 
'laqraaqdog jo qqgl 'eT-TOOssnj^r "jo^oh /oAtg oqq qv poxp 

oqAV 'enrjo qqorr.T'tjr) ssrpg; jo hjav. eqq jo oqcqojd .loj andntj-n^qrg 
JO agpnp qoTiqsTd 9qq jo qanoo oqq m noiq-coTiddiB nn sba^ sinj, 


• 0 ^ P9II0J9I (g) ivpvtvjs; f/jr^ vjpwtio ’a wjrF WP’/S* ^T-) Plff 
vtuip£ 'A Hiiooa: wpissvE /cos^ '(g) p«ot/£) uvqvjf.wq 'A puuJ/O 

'0i,8T 'PV S03i pnog gq? o:) oitipotios pnooos oq? jo 'lA otnvio '/.i oppac 
aeptm ox ’s^’ et • iTgddB uv t^otis no oiqcXta''ooj 'janoo oq^ ^cq*} ositi pjpjj 

’qons so oiqoiooado’pnc 'goGT 'oanpODoa j ]!A|0 
JO 9poo oqj JO 5 nopo9s jo Snraosin oqj n}qj|A\ ooaoop v Ft 'gcBJ 'PY tio|fpooong * 
Tiorpni eqj jo noipgs jo snoisTAoad Gqj aoptjn opim noijroqcTfTo no no ni-" 
o JO ejoqoad Smstijga ao [gnijnoaS oSpnj PPJkkj o jo aopjo oqj grqj pp/j 

'ivaSdY—,, jppjQ , ppjaF(j „ 

—passmstp $)vqo.td: jo/ WJ/wjjddf'-sjnijo/j-— ;;y|— - votpfF '(gOGl) 

$poQ ampaooj^ iiaiQ-^'TZ ^lo'ipos '(py vo}Frp?ot>s nvtpttj) go^j /o x 'OJH J^V 

,(-Aa;aTJ aiisoajo) HKHO 

tMaHaVD asJlMQH 'arc '« (asKoixua^) SJRaiTtI3J.8IKD0rc VACT SBIVI 
■St/bS pvtimminj^ voipnp 'jj^ pm ijvQppj, aaxpvp vjrr ajofepi 


•pC 

CTGT 


‘p9!}umB 9(imj 

•AjiqiGo os 9A\, pnt; '9.inp0oo.Td U-^IO .P XipoQ oqq jo Qjq tioiqci 
JO sjuanigjmbpi oqq sjppij 'noioido jno ui 'osto oi(q siq'l J{ 

p9Sj:9A0j em Aiojaq ({jnoo eqi} jo noisioop oijq ktj pin; ‘OOO'OI T 
Snipaaoxa ©njcA jo iqjadojd Sniqoodsoi tioiqsonb n soAiOAur oojdo 
aqq 0S9o qnesejd eqq m 'sy iz) uopiGi^o.iff -a nog v.qmwi, 
ppuvuy pnn (j) vqwvg qvmmimijir -a urAm^Y ^rAimviAn 
m qmoQ qgrg- vqqnopQ eqq Aq n0qtjj tiooq oayi/ o? wtjodd 
q pjaq qvqq oq aioxa jcjixnis y *poqo«no ftjai 'orion qiiogoj( 
9^? JO on poiqoas o? spnodsonoo qoiqAv 'z8ST J« opoQ oip j, 

•A^x •'lOA] ‘siaodau avtt Nviam 3iu 


■crnK}tnv;jf 

•n 

'jnj 

Krswixi ing 


rrcr 



ALLAHABAD SERIES, 


453 


VOL. XXXV.] 

there "^as nothing in law which gave the petitioner a right of ' i9i8 
appeal against the order of the first court. The petitioner has TSTTmurgr 
come up in second appeal, and a plea is urged that the decision ^aghukak- 
of the first court is a decree within the, definition thereof in section dajt Pbasad, 
2 of 'the Code of Civil Procedure and therefore an appeal would 
lie therefrom. The decision of the question really depends upon 
the answer to another question— Was or was not the proceeding 
in the court of first instance a suit within the meaning of the word 
in section 2 of the Code of Civil Procedure ? 

Under the Municipalities Act, section 187 (1), sub-section 
the Local Government has power to frame rules consistent with 
the Act and applicable to all or any municipalities generally for 
regulating all elections under the Act. Under the former 
Municipalities Act, under the rules framed by the Government 
thereunder regulating elections, an election petition had to be filed 
in the court of the District Magistrate, and his decision thereon 
was final. When the draft rules under the present Act were 
published, they contained the same provisions, but when they were*] 
considered, the power of the District Magistrate to hear election 
petitions was removed and the rule was cast in the present rules 
as follows : — “ The validity of an election, made in accordance 
with these rules, shall not be questioned except by a petition 
presented to a competent court within 15 days after the day on , 
which the election was held by a person or persons enrolled in 
the municipal electoral roll.” It is quite clear, therefore, that the 
petitioner in the present case presented his petition to the 
competent court under the above mentioned rule. It has been 
held in this Court that the competent court means a court of civil 
- iurisdiction, as the question which arises is neither a criminal nor 
a - revenue matter (1). Civil Courts have to do with a number of 
miscellaneous matters under special Acts which empower Civil 
Courts in certain circumstances to pass certain orders. Orders 
passed under those Acts are only appealable in so far as provision 
is made for appeals in the Acts themselves. They are orders 
^ which are not dealt with by the Code of Civil Procedure, and they 
are not decrees, as they are not passed in the course of suits. In 
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^ Tlie bond provided that ID ease of default of payment of any in- 
stalment, the creditors would be entitled to realize either the whole 
money with interest at 6 per cent, per annum or those instalmenis 
which remained unpaid. The defendant paid the first two instal- 
ments on the due dates. The third instalment, which feirdue on 
7th o'f January, 1906, was not paid. On the 17th of August, 1912, 
the plaintiffs brought their suit for the recovery of Rs. 630, princi- 
pal and Bs. 223-2-0, interest, alleging that the cause of action for 
the suit accrued on the 7th of January, 1906, the date on which the 
breach of promise was made and also on the 7th of January, 1909, 
the date of payment of the last instalment. The defendant admitted 
the execution of the deed and the receipt of consideration, but 
pleaded limitation as a bar to the suit. The Munsif dismissed the 
suit, holding that it was brought beyond the period of limitation 
allowed by law. On appeal, the Subordinate Judge was of opinion 
that the suit was not time-barred and remanded the case to the 
first court for decision of the case on its merits. The defendant 
appealed. 

Pandit Shiam Krishna Bar, for the appellant : — 

The only question in this case was whether the suit, as 
brought, was barred by limitation. The bond being an instal- 
ment bond with a provision for the bringing of a suit for 
the whole amount on default of payment of any instal- 
ment, article 75, read with article 116, would apply. The 
first default was made on the 7th of January, 1900, and 
time began to run from that date for a suit on that bond. 

It was not open to the creditors to control the accrual of 
the cause of action which was laid down by the Limitation 
Act, and the fact that they had an option to sue made 
difference so far as the rmrning of time was coeccrncil. The 
only way in which they could ovoid limitation running from 
?he date of default of the first instalment was by proving 
waiver of the right to sue for the whole amount of liic bond. 

In the present case, the plaintiffs’ claim was to enforce too 
condition which entitled them to recover the whole amoant 
and not to plead waiver. The present suit having l>tei! 
brought on the 17th of August, 1912, that is, more 

after the accrual of the cause of action, was therefore harr j 



1913 


TOL, XXXV.] ALtAHABAiD SERIES. 457 

time; Slieo Narain v. Itam Bin (1), Jadah Ghandra Balcshi v. 
Bhairah Ghandra Ghuckerbuity (2), Rai Shitah' Ghand Nahar v. 
Eyder Mollah{B). The case of Ajudhia v. Kunjal (4) -was a case 
in which the claim was brought to recover the last three instalments 
that were due on a bond and not the whole amount. In that case it 
appears to have been assumed that the plaintiffs had waived their 
right to sue for the whole amount. But in the present case, the 
plaintiffs took their stand upon the special provision in the bond 
and sought to enforce that right. In fact, the plaintiffs themselves 
stated in' their plaint that the cause of action to sue arose on the 
7th of January, 1906, the date on which the first default was made. 

Dr. Satish Ghandra Banerji (for The Hon’ble Dr. Tej Baha- 
dur Sapru), for the respondent : — 

The bond gave the creditors an option to sue, but they were 
not bound to sue. It was open to them to exercise that option 
or not. Many instalments, due under the bond, were within time. 
Only a few earlier ones might be said to have been barred. There 
was no reason why the whole suit should have been dismissed 
and the plaintiffs not allowed to recover those instalments which 
were admittedly within time. There was no question of waiver 
in a case like this. He cited Ajudhia v. Kunjal (4), Maharaja 
of Benares v. Nand Ram (5) and BhanJcar Prasad v. Jalpa 
Prasad (6). 

'Pandit Shiam Krishna Bar was not heard in reply. 

Tudball and Mahajimad Rafiq JJ. This is a defendant’s 
appeal and arises out of a suit on an insalment bond, dated, the 
7th of July, 1904, for a sum of Rs. 680 as consideration, Rs. 600 
being the actual amount of the loan and Rs. 80 being the interest 
thereon. The whole was repayable in 4| years in equal instak 
ments of Rs. 75, payable every six months. There was a condition 
in the bond that if any instalment remained unpaid on the due 
date, then the creditor would be entitled to recover the whole 
sum at once with interest or that he might sue for each instalment 
as it fell due and remained unpaid. The first two instalments 
were paid on the due dates. The third instalment was due on the 
7th of January, 1906. Neither this nor any of the subsequent 

\ (1) (1910) 14 Oudh Oases, 129. (4) (1908) I. L. R,, SO All., 123, 

(3) (1904) I'. L. R., 31 Gale., 297. (5) (1907) I. L. B,, 29 All., 431. 

(3) (1896) 1 0, W. N. , 229, (6) (1894) I, L. R„ 16 All., 371, 
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The facts of tho case are briefly, as follows ‘ 

Onjhu (lealh of Die imdawaUi of a certain waqf the defen- 
dant No. 1 look possession of the waqf property as mutaimlU, 
and gut his name entered in the revenue papers. The plaintiff, 
claiuung that he was, under the will of the creator of the waqf, 
tho rightful brought a suit in the Subordinate Judge’s 

court fora declaration to that effect and for possession of the 
property. The Subordinate Judge was of opinion that the suit 
foil witiiin tlio scope of section 92, Civil Procedure Code, and 
dismissed it ns being beyond his jurisdiction. The plaintiff 
njipenlod. - 

Tiio Ilon’ble. Dr. Sundar Lai (for Babu Jogifidro Hath 
Chavdhn, with liim Mr. 8. A. Haider) for the appellant ; — 

The suit does not fall within section 92, Civil Procedure Code. 
The plaintiff does not seek to be appointed a mutawalU^ He says 
that lie is tho mutawalli and that the defendant has no title. The 
suit is for declaration and possession ; it does not claim any of the 
reliefs contemplated by section 92. The suit is not one for the 
removal of a trustee ; for, according to the plaintiff, the defendant 
is not a trustee at all, but a person without right, a mere trespasser. 
Section 92 contemplates a suit by two or more members of the 
public who are interested in the welfare of the trust, but have no 
other individual rights whatsoever in it.. Such a suit would not 
be affected in any way if any other members of the public, haying 
an interest in the trust, were to be substituted for the original 
plaintiffs. The present suit does not deal with a public right; 
it has to determine only a private right. The question is between 
two individuals, as to which. of them is entitled, under the 
constitution of the trust, to the office of 'inutawalli. The matter 
in issue is a private right, peculiar to the individual claiming it. ^ 

I. rely on the following cases i—Btidree Das MuJdm v. Choom^ 
Lai Johurry (1) Manijan Biheey • EJiadeon JSosseiii, (2) 
Oavrishankar v. Udcrain Icharam (3) and Sir' Bi^isha' Mane'n 
Petit V. Sir Javisetji Jijihliai (4k The case 
the lower court, namely, Muliammad Ibrahim KImn v. 

" Said Khan, (5) has no bearing on the present ca^e. ^ 

( 1 ) ( 1905 ) I. L. B., 33 Oalo., 789 . ( 3 ) ( 1911 ) I. L- »•. ^5 Bom. 2 ^- 

( 2 ) (I 90 i) I. B. B„ 32 Oalo., 273 . ( 4 ) (- 1903 ) I. L.- B., 33 Bom., 

( 5 ) (. 1910 ) I. L. B., 82 AU., 6 Q 3 . 
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point decided by it is that the selection of a trustee of a public 
trust is not a matter which can be referred to arbitration. 

- The Hon’ble Mr. Ahdiil Raoof (for Maulvi Ohulam Mujtaha , ; 
with him the Hon’ble Dr. Tej Bahadur Sapru), for the res- 
pondents : — 

The suit, although not brought in that form, is virtually one 
for the appointment of a new trustee, and falls within clause (&) of 
sub-section (1) of section 92. The question raised in the suit is 
whether the plaintiff or the defendant No. 1 should be appointed 
mutawalli to succeed to the last incumbent ; and until the ques- 
tion is decided in favour of the plaintiff by a competent court he 
has no right to describe himself as being the mutawalli. His 
description of himself as being such, and of the defendant No. 1 as 
being a trespasser, cannot alter the real nature of the suit and take 
it out of the scope of section 92. The present case is covered by the 
ruling in Muhammad Ibrahim Khan v* Ahmad Sayid Khan 
(1). It is not necessary for me to go to the length of contending 
that no one can be a mutawalli unless and until he has been 
appointed by the District iCourt ; my submission is that when there 
is a dispute between rival claiinants to the ofSce of mutawalli then 
it ‘is only the court of principal civil jurisdiction that can decide 
the dispute, and make the appointment. That is the basis of the 
ruling: in the case cited. For, if an ordinary civil court could take 
cognizance of such a dispute, then it could also delegate its powers 
to arbitrators and the matter, could be decided by arbitration ; 
which is a' conclusion directly opposed to that ruling, which decides 
that it is hecaus'e only a court of special jurisdiction cantakecogni- 
zance of such disputes, that those disputes cannot be referred to 
arbitration-*, Saiyid AH V. AH Jan (2). 

The Hon’ble Dr. Sundar Lai was not heard in reply. 

Banerji and Ryves JJ. This was -a suit brought by the 
plaintiff in the court of the Subordinate Judge of Moradabad for a 
declaration that he was entitled to the office of mutawalli of 
the trust property in suit, under the will of the founder of the 
waqf as against defendant No. 1, and for possession of the waqf 
property by the ejectment of defendant No. 1; The last mutawalli, 
Nawab Abdul Karim Khan, died on the 31st of August, 1908ii On 
. (1) (1910) I. L. E-, 82 All,, 603. * (2) (1912) I. L. B., -36 AU,,98. 
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actually decidesi I entirely deny, that it ca'ii be quoted for a 
Musa^ud proposition that may se^m to foll'oir logically frorfi it ” This case 
ABi,j^m;na is. therefore, not an authority on the question which is now before 

AWSAih 

Khajt. tinguishable. In that case, the had been appointed 

by the District Judge, and itwas therefore held that, ^ as it M'ata 


suit for the removal of a duly appointed miitdvjdlli, it could only 
be brought in conformity with the provisions of section 92. In 
this case, the plaintiff says that he is the rightfui mutawdlli and 
thuf defendant No. 1 is wroingfully in possession of the waqf pro* 
perby. He does not ask for any of the reliefs specified in section 
92. He’ is not suing on behalf of the'’ public or of any sectioii of 
the' public, but merely as an individual to' enforce' Ms own alleged 


individual rights. ' 

In our. opinion, such a suit does' not cotae rrithin section 92 of 
(Divil Procedure Code and is, therefore; mtbin the jurisdic- 
'tibn of the Subordinate Judge. We, therefore, allow the appeal 
and:,, setting aside the decree of the lower court, remand the case to 
that' court, under order XLI, rule 23, with directions to re-adraife 
-the suit under Its original number and proceed to determine it on 
the merits. Costs here, and in the court, below; will ftbidfe the 


result. 


Appeal allowed and caibse remanded. ^ 


1918 


May, 31. 


Esfore Mr, JiTsUce'HatiBj'ji dtid Mr, Justice Mtihatnmad SaHq, 

SHIVA PBAEASH (D^jPszfDANr) v. KAENA (Plaintiff) ahd DHARAM-JIT 

(Hefeitdant,*. , 

• Civil and Revenue' Courts — Jurisdiction -‘Occupancy holding—Usufruetuary 
■ mortgage— Surrender of holding ^-Bjectment of mortgagee— Suit by morl- 
gages for declaration that surrender was not binding on him. 

An occupancy tenant who had made a usufructuary mortgage of bis bolding 
then proceeded to surrender the holding to the zammdar, who had the mortgagee 
ejected by the Revenue ooint. 

HfeM,;on suit by the mortgagee for a declaration that the surrender of hjs 
holding by the mortgagor was not binding on him, that no such sait weald ho 
in the face df the ejectment' proceedings in the Revenue court which wore binding 
on the parties. . Ram Devi Kuari'y, Bindesri Dpddh yd (2) followed. 

' *' Second Appeal Ho. 4 oj 1912' from a decree of Mubarak Husain, judge of 
- the Court of'-.Saall Oauses! exercising the powers of a Suhordinafe Judge, o 
Agra; dated the.23rd of September, 1911, confirming a decree] of Muhamma 
Amahiil Haq, Additional Munsif 'ot Agra, dkted‘ the 24th ofJuly.'lOH. 

(1) 11912) I. L B., 35 All., 98. (2) (1911) 8 A. L. J.,{940. 


■ ALtiAWABAD SBBIiCS. 


465 


OL. XXXY.] 


Ik this case one Dharam Jit, an occupancy tenant, made a 1913 
sufructuary mortgage of his holding in favour of Kama. Some Shiva 
ears afterwards Dharam Jit surrendered the holding which he Phakash 

ad mortgaged to Kkrna to his zamindar Shiva Prakash. Shiva Eabna*. 

rakash took proceedings against Kama in the revenue court . 
nd had him ejected. Thereupon Kama brought the present suit ' 

1 a civil court, asking for a declaration that the surrender of his 
pldtng by Dharam Jit to the zamindar was not binding upon him, 
le plaintiff. The court of first instance gave the plaintiff a 
Bcree, and this decree was affirmed by the lower appellate court. 

'he zamindar thereupon appealed to the High Court. 

Dr. Satish Ghandra Banerji, for the appellant. 

The Hon’ble Dr. Tej Bahadur Sapru, for the respondent. 

Banerji and Mijhamm:ad Rafiq., JJ. : — Dharam Jit, an 
ccupancy tenant, made a usufructuary mortgage of his holding to 
he plaintiff, Kama, on the 16th of April, 1901. Dharam Jit 
ubsequently surrendered his holding to the zamindar, Jotshi Shiva 
'rakash, in June or July, 1910, Shiva Prakash brought a suit in 
le Revenue court for the ejectment of Kama and obtained a 
ecree for ejectment on the 29th of November, 1910. Meanwhile 
n the 12th of September, 1910, Kama brought the suit put of 
ffiich this appeal has arisen for a declaration that the .surrender 
f his holding by Dharam Jit was not binding on him, the plaintiff. 

The court of first instance granted the^plaintiff a decree, and 
his , decree has been affirmed by the lower appellate court. In 
ur judgement, the decisions of both the courts below are incorrect. 

;'he Revenue Court having made a decree for ejectment, and this 
ecree having been carried ]^into effect and the plaintiff having 
•een ejected, the present suit is, in our opinion, not maintainable, 
fhe decree of the Revenue Court is binding on the parties and 
,ny decree made in this suit would be wholly nugatory. The point 
s covered by authority, the -latest reported case on the subject 
)eing Bam Devi Kuari v. Bindesri Upadhya (1). The judge- 
nent of the learned Judge who decided that case was affirmed on 
ippeal under the Letters Patent (2). In this judgement all the 
authorities on • the point are collected, and we are of opinion, that 
n view of the decision in that case and of some of -the cases on 

(1) (1911) 8 A, L. J., 940. (2) L. P. A. 127 of 1912, dooidod on' tho 

26th of July, 1912. 
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mi, .r,ul^lO, of the Code of Civil Procedure. So far as the Hindu 
d ,ws . Rem^mage Act went, it referred to widows who took 
the estate as Hindu widowi U could not be construed to mean 
widows who were Hindus at the time of remarriage. Every Act 
had to be interpreted-to give it a reasonable meaning. Otherwise 
_ It would be open to this anomaly that a widow would forfeit hei 
estate if she married a Hindu, -but if she married a non-Hindu 
she would keep it. The Act did contemplate the conversion of 
widows and it purposely used the expression ' any widow ’ instead 
of '.-Hindu widow ’ in section 2. The adjective ' Hindu ’ was used 
in sections 3 and 6 and nob in section 2. This distinction-. was 
significant. It was not the conversion that lost her the estate hat 
the remarriage. 

.BlpHARDS, C.-X and Banerji, J.—Tbis appeal arises under 
the -following^ circumstances. One Musammat Parbati, the widow 
of one Ganga Ram, who was a Hindu, instituted a suit claiming 
that she, in exercise .of her legal rights, wished to make a well, • 
and build a temple on a portion of the property in. the possession 
>of -which she was as a Hindu widow. She alleged that the 
defendants to the suit were 'preventing her from exercising her 
legal rights and she claimed an injunction to restrain them. The 
plaintiff got a decree in the court of first instance. The defend- 
ants appealed. While the appeal was pending, Musammat Par- 
bati became ,a convert to Muhammadanism and married one Wali 
Muhammad. She .then put-in a petition stating that she , no longer 
wished to prosecute her suit and prayed that her .suit might be 
dismissed, Thereupon .the present respondeat, Musammat Nirma, 
the.mother of Aer husband, who would bare been entitled to the 
estate for her life jf Musammat Parbati were then dead, nmde an 
application that she might be brought upon the record and 
allowed to defepd the appeal. The court below allowed this 

application. Hence the present appeal. ' 

The appellants 'contend that Musammat Parbati did not lose 
her estate upon becoming a convert to the Muhammadan religion, 
but that her right to her husband’s property was protected^ y c 
yYT .of 1850, and that being a Muhammadan she was entit e o 
contract a legal marriage with her present husband. ^ ^ ® ° 
hand, the respondent contends that under section o 
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:856,' the remarriage of ; Mushmmat Parbati worked- a forfeiture 
>f her interest in her first husband’s estate, and that, therefore, 
here was a devolution of interest to the present respondent. It 
7as further contended that even if this be not so, Musammat 
?arbati, though she represented her husband’s estate so long as 
he remained a Hindu widow, ceased to do so when she changed 
ler religion and married again, and that therefore the present 
•espondent, as next reversioner, ought to be allowed to continue 
he proceedings and protect the estate. 

In our opinion, her conversion to the Muhammadan religion did 
lot div.est Musammat Parbati of her interest in her first husband's 
state in view of the provisions’of Act XXI of 1850. This has 
)een repeatedly held in this Court and by their Lordships of the 
?rivy Council. The last case to which we may refer is the case 
)f Khunni Lai v. Oovind Krishna Karain (1). We are also 
dearly of opinion that section 2 of Act XY of 1856 does not divest 
ler of her interest in her first husband’s estate. 

Section 2 of Act XY of 1856 cannot possibly include all 
indows It is necessarily confined to “Hindu widows.” Musam- 
nat Parbati was not a* Hindu when she married her present 
lusband. This Court has consistently held that the provisions of 
jhis Act do not apply to cases where the second marriage is valid 
irrrespective of the provisions of the Act. Therefore, on the main 
ground of appeal, we think that the contention of the appellant 
s correct. Our attention has been called to the ruling of the 
Calcutta High Court, in the case of Matwngini Gupta v. Ram 
Button Boy (2). This ruling is inconsistent with the rulings of 
ouri own Court. . \ 

With regard to the second contention, namely, that Musammat 
Parbati, in the events which have happened, ceased to represent • 
her late husband’s estate, we need only point out that the sole 
ground upon which the respondent could be substituted for 
Musammat Parbati would be that there had been a devolution of 
the estate, which, for the reasons already stated, is clearly not the 
case. No doubt, if anything detrimental to the estate is done by 
Musammat Parbati or by any other person, the reversioners may 
have a right to take steps for the protection of the estate' by 
(1) (1911) I.1L. E., 83 All,, 856. (2) (1892) I. L. E., 19 Cali;., 289. ' ' 
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in5tituting a,6uit of their. 'own. This is a very different thing to 
being substituted I for MusammatParbati in:a suitiwhich she insti- 
tuted of lier own motion and whichishe does not choose to prosecute. 

Wo allow the appeal. , set aside the order' of- the court helow 
and dismiss the application with costs. 

Appeal' allowedi 


Be fore . Mr. Justice Sir Pramada Gharan Banerjiiapd Mn Jusiice-.Tudbalki^ 
RAM RAJ (Owreron) u. BRIJ NATH, akd othehb (Opposite .eaetiees).^^ 
Act No., VII of 1889 CSuecBssion Certificate Act)— Certificate of success m 

urtxficalo not illcffal if ijratilod with the consetxi of the grantees, 
aid tlmt 11,0 grnot ot » joint oortitoto nna.t Ibo 
Bion Oertifioato Aofc,1889, is not illegal, provideaftbat.theipersons o w o 
ccrtificato in' granlod .nil .consent to its. being.granteaim.this-forin,.. 

The facts of the case .were these.: r o' 

Brii Nath, one of the heirs ofia deceased. Hin u, ‘ 

sucS create. T.o Xte“: 

nreferred separate objectionsiand’claimedt the, ce 
St sXquentIyaII,throe,ag«aa,to,^^ 

to them jointly.. 

mat Tirheni, about whom the Pisttiot„JB g . , of 

.. The position of Mnsammat Tirhem m ^ ^ ^ 

a person rrith a right, to, f ^ tl grU. on 

opeoial “f these dehts« ,„hahle 

which the allegation.is niade .is u _ • ^ jted.and take.no 

that a woman would The.hnrdon of 

steps to see that it wM inyested m her ,ow ^ ^ 

proving such a case 13 upon her, o ^(](jaced,no-evi- 

Ltter of common sense. . Musamm J^^^^j^oate.to,. the three 
deuce." The District Judge f “‘“^.^cnrity.for.the indenmity 
jointly, on condition.o ‘ ®^' (.j|jo.„l,jeotors,. appealed,,. 

BahuPfeo!/ ^■^’"'■^“d.teseTCral ^EonsjB.noi. 'tonter^f'^^ - 
tcdty,rcS*n&‘»^^^^ 


,nate ^ 

(1) p91) I. li* ® > ■ 
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of a joint certificate is invalid, the consent of parties -would 
nob make it valid. Further, the -District Judge was of opinion 
that^riwd faciQ there was no substance in -Musammat Tirbeni’s 
claim. She having failed to make out a primd facie claim, the 
Judge'was not justified, without holding any further inquiry, in 
requiring security to be furnished by the ’grantees of the certifi- 
cate. -Before ordering security to be:giveni the Judge should have 
satisfied himself, by making a summary -inquhy, 'theit there was 
some foundation for -her claim. I rely on the ‘principle of the 
ruling in Balmakund v, Kundan Kunwar (1). 

The r^pondents were nob represented. 

DaneRJI and Tudball, JJ : — We do not think that there is 
any merit in this appeal. ‘ The facts are these : An application 
was made by Brij Nath for a succession certificate to realize debts 
due to Ram Eatan, deceased. Ram Raj, Brij Nath ' and Ranchhor 
stated themselves to be the next reversioners to the estate of Ram 
Ratan,'and they agreed that the certificate should be granted to all 
three 'of them. This has been done. But as 'Musammat Tirbeni 
claimed to be the owner of^Some ef the debts, the learned Judge 
has ordered 'the three’ persons to whom^the certificate was granted 
to furnish 'security. It is contended that the order granting a 
certificate to three' persons is illegal. No doubt, it is inconvenient 
that a certificate should-be granted'to more than 'one person, bub 
in 'the case before ms the persons to whom 'the -certificate was 
granted agreed to pts*being granted" to all of 4hem, 'One 'of 'these 
persons is ' the' appellant 'himself. ' W e do mot think that the appel- 
lant-can now ’contend that the court ought-nob to have granted the 
certificate. The precedents cited 'relate - to cases -in "which there 
wpre rival claimants' for the certificate, and the lower court granted 
a joint certificate^ to those- claimants. This, oficourse, -was held to 
be>wrong. - As fox-the order relating to the furnishing mf/secuxity, 
we think under -the -circumstances It was a proper -order. ‘We 
dismiss the, appeabhub ‘-mthoub mosts, -as the ^respondent is nob 
■represented. 

Appeal dismwaed, 

(i), (1906) X L, R., 27, All, 452. 
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J -T'-WK OM./ UslK., M Mr. JnA. TMl 

“ JUHlDX'mar'”^ ”■ 

JUHADEO faINGH and anotheb (DBraNDAjris )* 

i‘rr-cmpl^-Ou>lc„,-Jlvidcn<:,~Saa UMhalimged, „ m*,» 

negaUving cuslom-^Moic mi which such sales should he proved 
WioMlhocourti. trying lh« issued tte esietoue, or uou-ezieleue. d , 
oudoni 01 pre-empt, on, every inelenee ol o eeb to a etonger ie nalerW erideno. 
i\lijch f ho court ought to take into considoratioa and weigh when coming to a 
conclusion on tho issuo. But a moro vaguo statement that there had been salea 
toBfraugora without tho production of the sale-deeds or certified copies thereof 
and without come fucthordotaUs of tho sale is not sufficient to prove sales to 
•Irnngcrs, Sewdk Singh v, Qirja Pande ( 1 ) discussed. 

IX ills was Or suifc for prc-Ginption btisGd upoD|an alleged custoin 
as to tho existeiicQ of wliich the principal evidence was an entry 
in the willago wajib-ul-arz. Q?ho defendants disputed the construc- 
tion of tho entry in the wajib-ul-arz relied upon by the plaintiffs, 


and they also pleaded that there had been several cases in the 
village of sales to strangers in respect of which no claim for 
pre-emption had been made, and put forward these instances as 
evidence that the custom alleged did not exist. The court of first 
instance, however, decreed the claim and this decree was confii’med 
on appeal. Tho defendants vendees appealed to the High Court. 

Ml’. A. R Duhe and Dr. 8. M. Suleman, for the appellants. 

Dr. Satish Glvandra Jdanerji, for the respondents, 

lilOHABDS, G. J, and Tui>ball, J.— This appeal arises out of a 
suit for pre-emption, Both the courts below decreed the claim. The 
defendant vendee appeals. He argues first that the extract from 
the wajib-ul-arz is ambiguous and not suflScient to prove theexis- 
.tence of the custom. He also argues that there was other evidence 
,as to the non-existence of the custom which the court below has failed 
.to appreciate; and lastly, it is argued that the court was not com- 
^petent to set aside the lease mentioned in the plaint. We can see 
no ambiguity in the clause in the wajib-ul-arz; We, therefore, 

! think that the courts below were right in bolding that it was good 
jprM facie evidence of the existence of a custom of pre-emption 
'in this village, and that it was an incident of that custom that a 
relation .eh-jadd i had preference over a co-sharer who was n^ 

' *.aecond Appeal No. 445 of I9l8 from a decree of L. Marshall, DiBtnct Judge 
of Jaunpur, dated l5th of January, 1913, confirming a decree of Gopal P»s 
jAukerji, Munaif of Jaunpur, dated 10th of June, 1912, 

(1) (l904}2A.Ii. J,, 6, 
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ek-jaddi, The court below has found that the lease was not bond 
jide and was merely part of a scheme to avoid pre-emption. We 
are bound by this finding in second appeal, and therefore we cannot 
differ from the court below on this question. One of the witnesses 
for the defendant vendee deposed that there had been several sales 
to strangers. The court of first instance refers to the decision in 
Sewak Singh v. Girja Pande (1). Stanley C. J., at page 9 of 
the report, says “The mere fact that evidence was given that sales 
and mortgages had taken place in the villages as to which no 
pre-emptive claim had been made does not negative the existence 
of the custom.” With great respect, we think that this remark 
goes too far. In our opinion, where .the court is trying the issue 
of the existence or non-existence of a custom every instance of a 
sale to a stranger is material evidence which the court ought to 
take into consideration and weigh when coming to a conclusion 
on the issue. In the present case having regard to the remarks 
of the court of first instance, which have been more or less accept- 
ed by the lower appellate court, we have gone into and considered 
the evidence that was given by the vendee on the subject of sales 
to strangers. The only evidence there was was that ;of a witness 
who was undoubtedly somewhat hostile to the plaintiff, in which” he 
stated in vague terms that during his recollection these 5 — 7 sales 
were to strangers. In not a single one of these alleged cases was 
, the sale-deed produced, nor were even the names of the majority 
of the vendees mentioned. Except for the vague statement that the 
sales were to strangers, the court was not informed who the vendees 
.were. In our opinion, this was not the proper way to prove 
instances of sales to strangers. The sale-deeds should have been 
produced, or certified copies ■ of them. It should be clearly and 
distinctly proved to the court who the vendees were and any 
other circumstances connected with the sales. Under these 
circumstances, we see no sufficient reason to set aside the decree 
of the court below. We, therefore, dismiss the appeal with costs. 

Appeal dismissed, 

(1) tl964)' 2 A.L.J., 6, 
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^ lARMiNAND SmattAxt oram,(DAPiHM™, ». MAHANT BAMASAHaaiB 

.- IBlA.I£^T1FF.)* 

^ioUi! ■^Jr f» (Mn'lemnc, AclJ. sectims 11 et 

UalMt-KalmntcApm. of o^iuirin, o^o.^aMy figUofl-Z 

oCHofit of the math which- ho rcjpresents, 

.ircW thafcthoanabanfcofa>a;/j,;jasfc. as muohas anj othar rteaant=who 
lolds /or his own personal benefit, can-acquire ocoupaney rights under the provi- 
sions of the Agra Tenancy Aot, 1901, for the benefit of the whieh he 
roproschts. 

This was a suifc-for’redempfcion df.a'morfcgags rnade bj'a'yormer 
rndhant of a math. •Tli0‘plaiilfcijff,'as'the'preseiit‘5naJtfi5'7ii^-isu'ed‘to 
redeem tlie property 'mortgaged^ which-' belonged to the-maili ’and 
consisted of certain’ trees and rights df occupancy tenancj^in-Certain 
plots of land. It was pleaded in' defence'that ‘the plaintiff bad no 
righttosue/ as a onath'was not capdble'of'acquh’ing.'or "holding an 
occupancy tenancy. 'The'court.o'f'first'instance' decreed the‘suit for 
the 'redemption ‘of. -the mortgage'^of - the ^'occupancy •tenancy and 
dismissed it ‘as to^the'trees/'and 4be lower ^-appellate' ‘court • con- 
jfirmed‘the decree. 


Mr. ‘if.i/. A^ara/ata‘‘(^'nd' ’Km^bi '■Bmode Beliari)i4oT -the 
appellants’:—. 

An idol could not' acquire' occupancy 'rights in-a' -holding. ''The 
Act contemplated'cultivation'hy the'tenant -hitosClf.' ■'Hnder section 
10 of the Agi'a Tenancy Act^’ in' case of transfer of ‘‘sir ‘lands,' they 
become subject of ‘ex-proprietary tenancy. ’■ The ''idea-‘'-was‘to pro- 
Tide means of' subsistence ‘for; "the tenant, ■^k'math^'codld^not 


acquire’ex'proprietary crights. 'I?he' Act" did'-mot ■ -'contemplate the 
acquisition of such<rights-'by the^manager ^-of'a^math. ‘ k '^pormn 
meant a- living -humanibeing.^and thi -section referred 'to a -persun 
who had“‘held”'pGrsonally. ‘"This view was tahen 'by the -^Board 

.ofBevenne'inSelect^I>ecision'-No.-19‘Dfl9^^^ Again’ the- expres- 
sion used^in section IS was 'he'. It' could includc'she’ but not an 

inanimate object. - A'tenant must-be a person capable of occapymg 


or ciiltivating'th'e land, 

Mm^WQoUnd ProAad, for the respondent, was 


not called 


~.aecaad APP»»> M°- W »■ V>li> to- » oi 

mpur, a»M ‘he xaa oI Eeplembst, 1912, oonfimiog a a»»» A j 
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Richards, C. J. and Ttjdball, J.— TKis appeal arises out of a 
suit for redemption of a mortgage. Two grounds of appeal are 
nentioned in the memorandum of appeal, namely, that the paintiff 
ivas not entitled to redeem the property and secondly that the 
suit was barred by limitation. We are. unable to accept the 
argument in favour of this last ground of appeal. . With regard 
;o the first point, it is urged that nobody except a' human being 
s capable of acquiring or holding an “occupancy” tenancy, and 
•eliance is placed upon a ruling of the Board of Revenue, No. 19 
»f 1912, Bdbv, Hira Das vj Pandit SJieo Dat Tiwari. It has to 
)e admittedithat property of all descriptions generally speaking, 
lanbe.'beldrbyra.mai^'; but it is .attempted! to draw a-. distinction 
)etween an. occupancy holding and 'other classes- of' property. In 
he present case.-the courts- below have found that the property 
yhich it is sought -to, (redeem formed portion of the math property 
ind that itf was -held by. the mortgagor as mahant. It was pleaded 
n the suit :.that the mortgagor had been deposed .from' his - . oflSce 
,s ma/iaTii, and that' he- was; succeeded >by. Sheo Pujan Gir, who 
sras in' turn, succeeded- by the: present plaintiff. The mortgagor 
?as made party to the suit,but hehas-nottappeared to defend: the 
ase.' It must be admitted, that it is not necessary that- the owner 
f an; occupancy; holding should do .the actual; cultivation with his 
wn hands; He is quite entitled , to, and'in -many» cases must, 
mploy^ others to do the cultivation.. It is. quite clear that 'there 
1 no express-.prohibition against the acquisition of an-, occupancy 
olding byrthe manager. of a Tnath on .behalf of the math.'. We do 
lot think that it is possible to infer such a prohibition .from: any 
aggestion iof alleged .policy in the. Tenancy Act. 

We, therefore, think that the decision of the court below was 
orrect and ought to be aflSrmed. We dismiss the appeal with 
osts. 
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SdfofC Mr. Justico Sir Qeorge Knox, Mr. Justice Tudball ani Mr. Jusfioi 

Muhammad Rafig. • , . 

BAJEANGI LAD and oraEns (JoDaEMENT*DEBTOES) v. MAHABIB KtJNWAR 

AND oTHEna, (Deoeee-hoedeeb.)* 

Act No. VII of 1870 (Court Fees Act), schedule I, artiole schedule II. 

■ article ll>-Civil Procedure Code (im), order XXXI7, rule Court m 

^-Appeal from final decree in a mortgage suit. 

Held tliat an appoal from the final decteo passed under or er , , 

rnlo G, of tUo Oodo of Oivil Proooduro, 1903, requires an ad yaorem oour 
and cannot bo stampod as an appeal from an order. 

The question raised in this case was as to the _ 

fee payable upon an appeal from a final decree under or er ■ 
rule s; of the Code of Civil Proeedure. When the aweal was 

filed the stamp-officer of the Court ^"“raidei order 

“ This is an appeal agamst an order p , 

XXXIV, rule 5, and it is appealable as an appea rom . 
SThis appeal is valued at Es. 682-11-9 on " “"f ‘f 

Es. 44-4-0 is payable. Kupees-O having .. 

fore, a defioienoy of Rs. 42-4-0, on this memorandum pp^ - 
On admission of the appeal a further ^ ' f j„„e, 

.< Xor the reasons given in my report, f " 

1912, on the memorandum of appeal o 

holders respondents are liable to pay a appellate 

Bs. 1,503-6-1, the valuation of them appe^ *» */ is, tlere- 
oourt. A court fee of annas 8 having e 
fore, a. defioienoy of Es. 104-8-0 due from them 

appellate court." remitted by the Taring Judge, 

The question thus raised . 41,3 following order was 

to the Bench hearing the appea , y 

made. tt .__Another question arises in 

Knox and Mohammad BaFiQ, JJ. ^ ^ an 

eonneotion with this second appeal. ® PP 5 „f the Code 
.appeal against an order under order . and was put 

orCivil Irooednre. I* Es. 2. The office 
in on a paper bearing a comt fee ^“P therefore 

-PortedtoUhefe^pay^^^ 

— — — gcution^e^d Appeal H . 

•Stamp Befetence an Bxecuraon o , 
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the appellant, had to pay a deficiency of Es. 42-4-0. The appellant 
raised no. objection and made good the deficiency. The stamp- 
officer of the Court then pointed out that, for similar reasons 
the decree-holders, the respondents in this appeal, w^ere liable to 
pay a court fee of Es. T05, instead of the court fee of eight annas 
which they paid on their appeal in the court of the District Judge. 
There was, therefore, a deficiency of Es. 104-8-0 due from them. 
The respondents contested this- report, and the Judge of this 
Court, to whom a reference was made, and who happens to be the 
Taxing Judge of the Court, held that the matter was one for the 
Bench hearing the appeal. The learned vakil for the respondents 
contended before ua that the fee which he had paid in ^the court 
of the District Judge was all that was required by law and there 
was no deficiency due from him. The question raised is not free 
from difficulty, and it will affect a large number of cases if this 
Courtshould hold that an appeal from an order absolute should bear 
the same fee as if it were an appeal from an original decree. The 
learned vakil asks us for -time in which jto prepare the case. ' We 
grant two weeks ; but we think it would be well if we had another 
Judge to assist us in determining this question. We think 
that the learned Government Advocate should also appear in the 
interest of the revenue. We direct that these papers be laid 
before the Hon’ble the Chief Justice with a request that a third 
Judge should be added to the Bench for the determination of this 
question. 

The case was then laid before Knox, Tudball and Eafiq, JJ. 

Babu Sit<d Prasad Ghose, for the respondent : — 

The court is bound to make a final decree under order XXXiy, 
rule if the provisions of the preliminary decree passed under 
order XXXIV, rule 4, are not complied with. So that the only 
matter which the court, upon an application under order XXXIY, 
rule 5, is called upon to decide, is whether there has or has not 
been such compliance. This is no more than what an executing 
Court has to do, and it is . submitted that the final decree is an 
order within the meaning of section 47 of the Code. It is not 
suggested that an application for a decree under order XXXIV, 
rule 5, must bear an ad valorem court fee, and there is no reason 
why, when such application is' refused and an appeal is taken 

65 ■ - ■ . ' 
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shouM be. stamped 

uthan ad valorem court fee. Anyhow the. Court . Fees Act 
ales no distinction between preliminarj and final decrees and 
the word -decree- used in that Actmust bear the 
given to that expression in the first part of the definition of the 
term in the Code of Civil Procedure. It is clear, therefore, 
that the court fee paid by the present respondent in the court of 
tic District Judge was all that was required by law and there 
was no deficiency due from him. . . 


The Government Advocate (Mr. F., FaZM), was not called 
upon to reply. 

FnoXi Tudrall and Muhamsiad Rafiq, JJ; — We have heard 
all that the learned vakil for the respondent can urge in support 
of his contention 'that he was only bound in the. lower appellate 
court to pay a court fee of annas eight as though be were appeal- 
ing from an order, instead of an ad valorem duty. Looking to 
the change which has been made by the Legislature in order 
XXXIV, rules 4 and 5, as compared with sections 88 and 89 of 
the Transfer of Property Act, we have no doubt whatever that the 
court fee which he should have paid was an ad valorem, court 
fee. The Legislature has deliberately altered the words “ order 
absolute ” and replaced them by -the words *' final decree.” This 
is our answer to the question. 


APPELLATE CIVIL. 

Before Sir Henry SicJiards, Knight, Chief Justice, and Mr. Justice* Tudball. 
YAD BAM (Plaintipf) v. OHEPA LAL and otbebb (Defendants.)* 
Pre-otnptio'n - — Wajib-ul-ars: — Partition of village into several malials — Dastur dehi 
relating to whole viUage—Suit hy co-sharer of onemmhal against co-sharer 
of another mahal on ground of nearness in relationship to the vendor. 

The dastur dehi of a village divided into several mahals, but which 
nevertheless v/as held to be applicable to the -whole village, and to represent an 
arrangement come to by the co-sharers in the village, amongst themselves, pro- 
vided, as to pre-emption,' as follows “ If a co-sharer wants to sell, bis share, 
he must sell first to near co-sharers, then in the patti, then in the mahal, then 
in the village.” Held that the effect of this clause was-to give to a co-sharer in 
one mahal who was a relation of the vendor a preferential right of pre-emption 

over a co-Bhater in another mahal who was not a rela tion. 

■ * First Appeal No. 99 of 1912 from a decree of Muhammad Husain, First 
additional Subordinate Judge of Meerut, datod-the SQth of November, 1911, 
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This was a suit for pre-emption based upon the provisions of 
the wajib-ul-arz or dastur dehi of the village of Sarai Ghasi. The 
village at one time was divided into a 2^-biswa mahal held by 
the Skinner family and a l7J-biswa mahal held by other co-sharers. 
Subsequently the larger mahal was. again sub-divided. The 
dastur dehi, however, was apparently applicable to the entire 
village, and represented an arrangement come to amongst the 
entire body of co-sharers. The provisions of the dastur dehi as to 
pre-emption were as follows : — “ If a co-sharer wants to sell his 
share, he must sell first to near co-sharers, then in the patti, then 
in the mahal, then in the village.” The property the subject of 
the present suit was situate in the Skinner mahal. The vendee 
was a co-sharer in another mahal of the village ; and the plaintiff 
pre-emptor was a co-sharer in a third mahal, but claimed prece- 
dence of the vendee owing to his being a relation of the vendor. 
The court of .first instance dismissed the suit. The plaintiff 
appealed to the High Court. 

The Hon’ble Dr. Sundar Lai, for the appellant. 

Dr. Satish Chandra Banerji and Babu Piari Lai Banerji, 
for the respondents. 

- B.ICHAEDS, C. J. and Thdball, J. — This appeal arises out of a 
suit for pre-emption. The village in which the property is situate 
is called mauza Sarai Ghasi. At one time this village was 
divided into a 2|-biswa share, held by the Skinner family, and a 
17 J biswa share held by other co-sharers. In course of time the 
2 J biswas appear to have been formed into one mahal, and the 
17|^ biswas into another mahal.' The 17| biswas were afterwards 
divided into a number of different mahals. The property which 
is sought to be pre-empted is situate within the Skinner mahal. 
It appears that on the 13th of February, 1892, this very property 
• was sold and purchased by one Bhola Mai. The present vendor, 
Ram Sahai, brought a suit for pre-emption, which was successful. 
He was a sharer in another mahal and he based liis suit upon’ a 
record set -forth in the dastur dehi of 1886. His claim was 
decreed, the court being of opinion that the record in the dastur 
dehi was one of an arrangement between the sharers in the entire 
village. There is this distinction between the present case and 
the one just mentioned, that in that case the claim was against 9 ^ 
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.|rnn^ by a sharer in a 

'JHb r.nt nahal.wnoiHanear relation of the vendor against a 
pmonwjmj.n sharer in another mahal, but no relation. The 
court !u‘lnn-has ckM against the plaintiff and dismissed the 
jujt . Jihai referred to the case of Ganffa Singh y. GhediLal (1). 
Iritlmt ras-e tjjis Court considered at some length what was the 


proper way to approach the consideration of a case of. pre-emption 
where the issue was the c.vistence or non-existence of a custom of 
pre-Ginplion, and it pointed out that the weight which should be 
nitn;li(Hl to e.xtracta from the wajib-ul-arzes in different cases 
varied very tnu di. The circumstances of the present case are very 
difforent. Tho e.vtract from the . t^ersd-u-r de/ri of 1886 , has been 
translated as follows : — 


“ If a co-sharor wants to sell Ins share, be shall first- sell it to 
hi.s near co-sharcrs, tlien to sharers in the patti; mabal, or the, 
village; and if they refuse to lake, then to, any one* he may 
like." 

A more litoral translation would be : — 

" A co-sharer must soil first to near co-sharers, , then in the 
palti, then in the raahal, then in the village." 

Tnis dastw' dcM, notwithstanding that the village had been' 
divided invO a large number of mahals, was thedastwr de/rifor the 
entire village. Having regard to the division- which had tahen 
place, h<iribi cannot' refer to anything except relationship, that is 
to say, a sharer who is related. Furthermore, the fact that defen- 
dant^s vendor himself set up the right of pre-emption contained in 
. this very document, is, we think, a very strong point both against 
himself and Jiis vendee. The title of the defendant’s vendor was 
. this very decree in a suit for pre-emption. We are not in any way 
• deciding that a custom of pre-emption exists. There are* many 
reasons for tljinking that the growth of such a custom in this village, 
owned as it was in part by members of the Skinner family, was 
. very improbable. But if the dastur dehi records an arrangement ■ 
between the sharers in the village, it is an arrangement which is 
still in -force. We think there was such an arrangement. There . 

■ only remains the question whether or not, assuming that an 
iarraneement between the owners of the village as to pre-emption 

(1) (1911) I. L. R., 38 All, 605. ‘ 
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exists, it extends to giving a right of a sharer in one mahal, -who 
is a relation, a preference over a sharer in another mahal who is 
no relation. ' We think that the clause, as a whole, can have no 
other meaning. We, therefore, think the decree of the court 
below was erroneous and ought to be set aside. Before, however, 
finally deciding this appeal, it will be necessary to refer an issue 
to the court below, namely : — 

What was the true sale consideration ? ■ 

We accordingly refer the above issue to the court below. The 
court below will receive such evidence relevant to this issue as the 
parties may adduce. On return of the finding, the usual ten days 
will be allowed for filing objections. 

Issue remitted. 


Before Sir Henry Rieliardf, Knight, Chief Justice, and Mr. Justice Sir Pramada 

Charan Bancrji. 

MAHADEO SINGH akd A-KOTHEU (DEonEE-Hoi.DESB) t). SHEO KARAN 
SINGH ATO ANOTHEn (Jodgement-Debtoeb).* 

Hindu law —Daughter' s estate— Decree for possession of father's estate obtained 
by daughter— Right of daughter's sons to execute such decree 

The daughter of a soparated Hindu obtained a dooroo for possession of hot 
father’s estate against certain trespassers. Before, however, she could obtain 
possession, she died and her sons applied for execution. Held that the daugh- 
ter represented her father’s estate when she brought her suit for possession and. 
that persons who suceoedod to the estate, were entitled to execute the decree 

which she had obtained. 

» 

This was an appeal under section 10 of the Letters Patent from 
a judgement of a single Judge of the Court. The facts of the 
case are stated in the judgement under appeal which was as 
follows : — 

“The two respondents Mahadeo Singh and Basdeo Singh, with their mother 
Lakhpati Kuar, instituted'a suit for recovery of possession of certain immovable 
property against one Jagram Singh, on the allegation that the property in suit 
belonged to one Sarup Singh, who was the father of Lakhpati Kuar and grand- 
father of the respondents. Jagram Singh was a collateral of Sarup' Singh. He 
resisted the suit on 'various grounds. The claim of the respondents was 
dismissed on the ground that it was premature and that it could not bo brought 
in the life-time of their mother ; but a dooreo was passed in favour of Lakhpati 
Ktiar in her own right as the daughter of Sarup Singh. She was decreed a daugh- 
ter’s estate. The first court passed the deotee in her favour on the. 26th. of 

* Appeal No. 45 of 191-3. under seo^tion 10 of the Letters Patent. 
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Lovornlw ino? nml it was iiphcJtl on .appeal on tho 13th of May, 1910, Both Mus- 
nnuno. I,ahhp:.l) Knar and .Ta!jr.am died hoforo tho doorco could be executed The 
r..poruh.nts. the sons of Kakhpati Kuar. filed an application in thecoLrt of 
am of Ar,amf,a»rh for execution of tho decree in favour of their mother 

ftjhtin-it tho npprlhnts, wlio are tho legal representatives of Jagram Singh, The 
ftpimllimta oppomd the application for execution, on the ground, among others 
that tho dwfe-v? ifrf/tvonrof Lahhpati Kuar awarded beta life-estate only and 
could no*. l>u.xocufo:l .alter her death. Tho learned Munsif gave effect to this 
plov nnd r<i;«*,o,l the application. On appeal tho learned District Judge reversed 
thodojf.'-i of tho first court on the ground that tho respondonts vfere the legal 
irpre:e.’j?.atives of Musammat Lakhpati Kuar, tho original decree-holder, and 
tfm*. for th.al reason the ih.'creo could ho executed by thorn, Tho appellants have 
ca.'ni! up in second appeal to this Court and press tho plea upon which the 
ftpplicatioa w.as disini.H5od by tho loarnod Afunsif. I think that this appeal 
must prevail, 7'he question at Lssuo l)ctwccn the parties is not whether the res- 
pondents nro or arc not tho legal reprosontatives of Musnmmat Lakhpati Zuar, but 
whether tho decree in favour of Lakhpati Kuar is capable of execution after her 
death. It i,<> admitted that tho decree was passed in her favour as the daughter 
of Sarup Singh, giving lior a daughter's estate in rospoot of the property relating 
to which tfie decree was passed in her favour. After her death the decree, 
Ijec.atno inopor.ativo. It may ho that tho two respondents have a right to succeed 
to th.at property in proforonco to the coJJaforals of Sarup Singh. But that is a 
question which should ho decided between the rival claimants by a regular suit. 
Tho mere fact of tho two rospoudonts being tho daughter’s sons of Sarup Singh 
does not give them tho right to apply for execution of a decree, which became 
inoperative after tho death of their mother. Tho appeal prevails. I set aside 
tho order of tho lower appellate court and restore that of tho first court. Costs 
nro allowod to tho appollants. ” 

Tho applicnats appealed under section 10 of the Letters 
Patent. 

Dr. Surcndra'N'ath Sen, for the appellants : — 

Musammat Lakhpati, as owner and 'representative of the estate, 
brought the suit for recovery of the estate from a person who was 
a mere trespasser. It was nob a mere personal action like a suit 
for damages; she represented and was acting for the benefit' of 
the wliole estate. After her death the appellants became the 
owners of the estate. Under such circumstances the decree 
obtained by her cannot cease to be operative after her death. The 
appellants are entitled to execute it. In her suit it was estabiis e 
that the property was the exclusive prqperty of her at er an 
that she was the heir. It follows as a legal consequence that after 

her death her sons are the owners. They need not b^ing a 
suit to establish the same matter against the same e en an 
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his representatives ; they are entitled to the benefit of the decree 
obtained by the former holder of the estate as such. 

Maulvi Muhammad Ishaq, for the respondents : — 

Musammat Lakhpati’s success in her suit did not necessarily 
carry -with it the effect that after her her sons -would he the owners. 
The sons might predecease her or be under some disqualification. 
It was' riot a judgement in rem, but a personal decree. Under the 
Hindu Law the daughter’s sons do not derive their title through 
the daughter, but through the maternal grandfather. The appellants, 
not being the heirs of Musammat Lakhpati but of Sarup Singh, 
are not benefited by the decree in her favour. On her death the 
question of the succession to Sarup Singh’s estate opens up afresh. 
As sons of Musammat Lakhpati the appellants are nob entitled to 
execute the decree. 

Dr. Surendra Nath Sen was not heard in reply. 

-Eiohards, 0. J., and Banerji, J. — In this case one Musammat 
Lakhpati brought a suit for possession against certain persons 
who, she alleged, had taken possession of her father’s estate. 
She succeeded in establishing her case and getting a decree for 
possession. Before, however, the decree for possession could 
be executed she died, and thereupon her sons applied for 
execution, but their application was rejected by the court of 
first instance. On appeal, this decision was reversed and the 
application of the appellants was allowed. In second appeal, a 
learned Judge of this Court held that the decision of the , court 
of first instance was correct and ought to be restored. Hence the 
present appeal. 

In our opinion, the decree of the lower appellate court was 
correct. Musammat Lakhpati undoubtedly represented her father’s 
estate when she brought the suit, and the persons who succeeded to 
the estate are entitled to execute the decree which she obtained. 
Otherwise the reversioners would be obliged to institute a fresh 
suit and to litigate again the same matters against the very same 
persons against whom Musammat. Lakhpati had established her 
case. In principle the matter is governed by the decision of their 
Lordships, of the Privy Council when -they decided that, for 
general purposes, the widow represents the estate. We can, in 
the present case, make no distinction between a widow in possession 
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if of l-.rr ily,}:v’.MUmkvid*s estate and a daughter in ' possession 
of h.r fa^/ior's estate. We allow the appeal, set 

n:i>!o {he decree of the Jearned Judge of this Court and 
ro<.:<sn. ?/a> decree of the iower appellate court with costs in 
£id courts. 

Appeal allowed, 

- iPaMsnvP) V. GOKKL SINGH andothebs (DEPHsoANrs) • 

Cta. P^Lur, Co:le tmS), order XXXIV, rule 1- ilorfgag.-SiUt for .alL ’ 
ItUiuUonal twndoiuder of suhsegueni mortgarjo-.BjreDt of such non-jdirder. 
Su}HO‘]uontJy.to tho oxccution of ji mortgago of .a 4 biswa zamindari share in 
f.avour of A. S. tho mortgagor executed a further (usufructuary) mortgage of a 
portion of tho anmo share in favour of A. S. and his brother N, S. A.S, brought a 
suit for K.alo on tho earlier mortgage, but without making N S. a party thereto. 
Jlrld, that tho ofiect of the nonjoinder of N. S, would not be tho total dismissal 
of tho suit, hut onl}* of so much of itas related to that portion of the jproperty 
which W. 1 S covered by tho subsequent mortgage, ' 

The faol5 of this case were as follows , , 

A simple mortgage, Iiypothecating a 4 biswa zamindari f share, 
was executed on the 21st of April, 1892, in favour of Alam Singh, On 
tho 28t]i of Juno, 1895, a usufructuary mortgage of 1^ biswas out of. 
tljc 4 bi-swas was executed in favour of Alam Singh and his separated 
brotlior, Narain Singli. Alam Singb brought a suit on the prior 
mortgage. He did not mention the second .^mortgage and did not 
make Narain Singh a party to the suit. Objection on this score 
was taken at the earliest opportunity by the transferee of the equity • 
of redemption. Tho existence of the second mortgage was proved, . 
and the plaintiff was called upon to make. Narain Singb a defen- 
dant, The plaintiff refused to do so on the ground that at that 
time the suit had become time-harred as against Narain Singh. 

The court of first instance dismissed the suit on the ground that 
Narain Singh was a necessary party and had not been impleaded. 

This decision was upheld by the lower appellate court. The plain- 
tiff appealed to the High Court. . 

Mr. iiv A. 5^oanarc?, for the appellant:— 

A subsequent mortagagee is, no doubt, a necessary pai ly an 
order XJXIV, rule 1, requires him to be impl oded. But failu re 


appeal No. 1388 of 1912 from a deorea ofT^abona le^ 

Judge of Aligarh, dated tho 7th of June, 1912, confirming a ecree 
Munfiif of Btah, dated the 2nd of February, 1911. ^ 
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to implead In'm does not necessarily entail the dismissal of the suit 
altogether. Order XXXIV, rule 1, is expressly made subject to the 
other provisions of the Code ; it is therefore, governed by order I, 
rule 9. The court should have determined the rights of the parties 
actually before it. Narain Singh would neither he bound nor 
aSected by the decree ; he could enforce his right of redemption in 
a subsequent suit. The case of 22am Q]iaran]Lal v. Muliam/mad 
Rdshid-udrdin (1) is in my favour. In any event, the whole suit 
should not have been dismissed, but only to j.the extent of the 
property comprised in the second mortgage. 

Babu Binoy Kumar Muherji (with him Munshi Gohind 
Prasad), for the respondents : — 

Previous to the enactment of the present Code of Civil Procedure 
it was well established that the deliberate'non-joinder of a subse- 
-quentmortgagee was fatal to the suit. The question is how far the 
provisions of order I, rule 9, are to govern order XXXIV, rule 1. 
On tliis point I rely on the observations at page]553 of the report of 
the case of ffori Lai v. Munman Kunwar(2). The plaintiff was 
well aware of the existence of the second mortgage, as he himself 
was one of the mortgagees thereunder. This is a case of deliberate 
non-joinder of a necessary party. Moreover, when called upon 
to make Narain Singh a party, the plaintiff refused to do so. The 
provisions of order XXXIV, rule 1, would become quite nugatory 
if cases like the present could go on with impunity, and the result 
would be a perplexing multiplicity of suits. At all events, the 
suit should be dismissed at least to the extent of the property 
comprised in the second mortgage. This suit is now time-barred as 
against Narain Singh ; as against the property comprised in his 
mortgage, the suit must be dismissed. 

Mr. E. A . Howard replied. 

Banerti and Tqdball JJ.; — This was a suit for sale under a 
mortgage, dated the 21st of April, 1892, executed in favour of the 
plaintiff, Alam Singh, by one Chatar Singh. The first set of defen- 
dants are the legal representatives of the mortgagor, who is now 
dead. The other defendants are subsequent transferees of the mort ■ 
■ gaged property. Itappearsthatonthe28thof June, 1895, a usufruc- 
tuary mortgage of 1 biswa, 10 biswansis, out of the mortgaged 
(1) (1912J 10 A.L.J., 134. (2) (1912) 34 AU ,549. 
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tl>o p nmufr. Ahm S,ngl,, nnci Narnia Siagl,. hb brother. Naraia 
Smgh a„t a....,fc a p,.,rty to the suit. Oa the ground that 
Aarniti fejtigh was u necessary party to the suit under order XXXIV 
rule I, of the Code of Civil Procedure and had not been madea^. 
party, the court of first instance dismissed the suit. The decree 
of that court has been aflirmed by the lower appellate court. The 
plaint iff has porferred this appeal, and it is contended on his 
boiialf tliat tiio claim ought not to liave been totally dismissed. 

liiero can ho no doubt that Narain Singh, as subsequent mort- 
gagee of a portion of t)io mortgaged property, had an interest in 
tfio equity of redemption and was, therefore, a necessary party 


within the meaning of order XXXIV, rule 1, of the Code of Civil 
Procetlure. The ofiect, however, of the omission of Xarain-Singh 
from the suit was, in our opinion, not the total dismissal of the 
suit, but only of so much of it as related to the 1 biswa, 10 biswan- 
sis, of wJiicIi Narain Singh is a subsequent mortgagee. There 
still remains the remaining 2 biswas, 10 biswansis and as to this, 
the omission of Narain Singh did not affect the claim. The plain- 
tilT, if ho is entitled to a decree, is entitled to realize the amount 


of his mortgage from the remainder of the mortgaged property. 
The courts below ought, therefore, to have tried the case as bet- 
ween tiio persons who were parties to the suit in respect of_the 
portion of the mortgaged property vihich was unaffected by the 
subsequent mortgage in favour of Narain Singh and the plaintiff. 

Wo accordingly allow the appeal, set aside the decrees of the 
courts below and remand the case to the court of first instance 
with directions to readmit it under its original number in the re- 
gister and to try it on tho merits. If the court finds that the 
plaintiffis entitled to a decree, the decree should be confined to 
the biswas which are nob comprised in the^ mortgage of t e 
28th of June, 1895. Costs here and hitherto will abide the even . 

^ Appeal decreed and cause remanaea. 
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PAETAB SINGH and anotheb (Pdaintiffs) v. BHABUTI SINGH 

(Dependant). 

[On appeal from the Court of the Judicial CommisBioner of Oudh, at 

Lucknow.] 

Minor — Representation of minor in suits — Suit to set aside comprafnise of and 
decrees in suits to which minors were parties — Civil Procedtire Cods (1882), 
scolmis 443, 456,’ 452 — Minors unrepresented owing to fraud and tnts~ 
representation of de facto guardian whose interest conflicted with theirs— 
Form of decree — Civil Procedure Code (1908), section 98 — Act Ifo. I of 1877 
(^Specific Relief Act), section 42 — Question of law. 

In this oasa the appellante sued for a declaration that a compromise of 
certain pre-emption suits and decrees based thereon, made on their behalf in 
1899 when they were minors, were not binding on them having been obtained 
by the fraud and misrepresantation of the respondent (who was then their 
tfe/ocfo guardian and, .manager of their property) and in proceedings in which 
they were; practically unrepresented ; and they prayed that they might be, 
restored to the position held by them prior to the date on which the compromise 
and decrees were made. It appeared that, although the appellants wore 
described in the proceedings as “under the guardianship" of one E. P., be had 
never bean properly appointed their guardian ad litem by the Court as required 
by section 443 of the Civil Procedure Code, 1882 : that no bond fide application 
had ever been made under section 456 to have a guardian ad litem appointed by 
the Court ; and that the leave of the Court had not been obtained to enter 
into the compromise on the appellant's behalf as was necessary under section 462. 

EeW, that the appellants were entitled to the declaration they sought. 
J3, P, had, their Lordships found, been introduced into the suits of 1899 by the 
respondent as the guardian or next friend of the appellants to advance the 
interests of the respondent and to defeat the interests of the appeUants, which 
conflicted with those of the respondent ; he had throughout acted under the 
directions and on behalf of the respondent and in his interest and contrary to ' 
the interests of the appellants, and the respondent had taken advantage of his 
position to the detriment of the appellants. There was therefore no one to 
protect them, and they were unrepresented in the proceedings , which were ' 
therefore not binding on them. Manohar Lai v. Jadunath Singh (1) followed. 

Section 42 of the^Specific Relief Act (I of 1877) which had been applied to 
the oasa by the majority of the Court of the Judicial_^Commissioner was held not •• 
i to be applicable. . , 

Semble the question whether on certain stated facts the relief which the 
appellants prayed for should be granted or refused, was a question of law within . 
the meaning of section 98 of the Civil Procedure Code (Act V of 1908) ; and ‘ 
where, on a difference of opinion on that question between two Judges of the - 

• Present .■—Lord Atkinson, Lord PABKEE, Sir, Samuel Gbifeith, Sir John ' 
EnQH^and Mr.'AiiEBB'ALi. - ■ - ■ ' 

(1) (1906) I. L R,, 28 All., 586 :_L. R., 33 I. A., 128. . . . ' . r 
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Court, the oase was referred under that seofcipa to a third Judge, that was the 
only question be had jurisdiction to consider and decide! 

Appeal from a judgement and decree (14fch March, 1910),of the 
Court of the Judicial Commissioner of Oudh, which reversed the 
judgement and decree (29th July, 1908) of the Subordinate Judge 
of Sitapur, and dismissed the suit of the appella'nts. 

The suit was brought on the 22nd of Februafy, 1908, for a dec- 
laration that an agreement of compromise, dated the 15th of Decem- 
ber, 1899, entered into on the plaintiffs' behalf during their minority, 
and two decrees based thereon were not binding on them ; the 
plaint alleging in effect that the compromise, and consequent with- 
drawal of two suits for pre-emption (the subjects of the compromise) 
were fraudulent, inasmuch as one Hari Prasad, who acted in the 
said suits on behalf of the plaintiffs and was a subordinate and under 
the orders of their then guardian de facto the defendant Bhabuti 
Singh (now the sole respondent), had never been properly appoin- 
ted by the Court as their guardian ad litem, and the Court’s 
sanction to the compromise had been obtained by misrepresenta- 
tion. The relief claimed was that the plaintiffs might be restored 
to the position held by them prior to the 15th of December, 1899, 
the date on which the two decrees were passed. 

Bhabuti Singh was the only defendant who appeared; and, so far 
as is now material, his defence was that the plaintiffs were 
independently represented by Hari Prasad who had acted in their 
best interests by withdrawing their suit and entering into the 
compromise; and that the withdrawal, having received the sanction 

of the Court, could not be disturbed. 

The circumstances prior to the suit and leading up, to the 
compromise will be found fully stated in the judgement of their 

Lordships of the Judicial Committee., 

The Subordinate Judge decreed the suit with costs making the 

declaration as sought by the plaintiffs. 

From that decree the defendant preferred an appeal, which was 
heard by the Judicial Commissioner (Mr. E. GhamieR) and the 
First Additional Judicial Commissioner (Mr. L. G. Evans), who 
differed in opinion, the former holding that the appeal ought to be 
dismissed, and the latter being of opinion that it should be allowed 
and the relief claimed refused to the plaintiffs, Mr. ChamieR 

said ; . • 
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“ I hold that the plaintiSs woro not ofleotively represented in the suits of 
1899. Their de facto guardian was their opponent, who used his position to bring 
about a compromise much to his own advantage and to the detriment of the 
minors. I think there can be no doubt that the plaintiffs are not bound by 
Buoh proceedings.” 

And to a contention that the Court had a discretion to give or 
refuse relief under section 42 of the Specific Relief Act (I of 1877), 
tnd that relief should in their case be refused on various grounds 
le said : 

• / 

“ I think there can be little doubt that the plaintifis had not funds in hand 
wherewith to purchase the properly. If the cases had been fought out, the 
minors would have got a decree for pre-emption. Bhabuti Singh also would, 
according to the practice of the court, have been given a decree for pro-emplion 
in case the minors did not pay the purchase money within the time limited by 
their decree. Bhabuti Singh would have been- under no obligation to raise 
money on his personal security for the minors in order to enable them to take 
advantage of the decree and he would have been unable to mortgage their 
property for^tho purposo even if ho had been so minded.^ It is clear therefore 
that Bhabuti Singh vfould have done nothing to prevent the dismissal of the 
minors’ suit. Had Bhabuti Singh adopted this course such a suit as the 

one before us could never have been brought I think it is a 

question whether such a suit as this is brought |undor section 42 of the Specific 
Belief Act, and whether wo can in the exercise of our discrotion refuse relief to the 
plaintiffs ; but assuming that the suit is brought under that section 1 am of 

opinion that wo ought to give the plaintifis relief As for the 

argument that as Bhabuti Singh was under no obligation to claim pre-emption 
on behalf of the minors ho was at liberty to direct Hari Prasad to withdraw 
their suit and their defence, I need only say that it is quite olcar that a guar- 
dian is- not entitled to use his ward’s rights as a moans of procuring an 
advantage for himself. A suit for pre-emption was filed on behalf of the minors. 
It was not disposed of according to law, but was suppressed for the benefit of 
the minors’ guardian. In my opinion the Court was right in decreeing the 
plaintifis’ claim.” 

Mr. Evans agreed generally with the facts found by the 
Judicial Commissioner, but said, 

“ In the present case the moat that can bo found against the defendant 
is that.he used the rights of the minors to obtain some personal advantage. Ho 
did not allow any fraudulent decree to bo passed against them, nor did ho allow 
them to be unjustly deprived of any property. It appears to me that it would 
be an improper exercise of the discretion of this Court to allow the plaintifis to 
reopen this litigation, which terminated in 1899, merely because their do facto 
guardian did not see fit to prosecute a claim for pre-emption on their -behalf, 

. especially when it is not proved that there were any funds in his posssssion 
, belonging to .the minors for investment in immovable property . . . 

■ I hold. that this is pre-eminently a ease in which the Court sbould not 
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exercise the disoretion vested in it by section 42 of the Bpeoifio Relief Act and 
. should refuse to grant the relief prayed for. I would, allow the appeal and 
dismiss the claim. ” • 

The Court of the Judicial Commissioner on the same day made 
the following order under section 98 of the' Civil Procedure Code 
■(Act V of 1908). - ‘ 

" -We are both agreed that the sanction of a court does not validate a com* 
promise whioh is invalid on other grounds. ■ • 

“ We are also agreed that Bhabuti Singh was the de facto manager of the 
minors? property, that he was not obliged to institute a suit for pre-emption on 
. their, behalf, that ha caused the suit for pre-emption to he instituted on their 
behalf inforder to protect himself against other claimants, that Hari. Prasad in 
withdrawing the minors’ suit and joining in the compromise acted under 
Bhabuti Singh^s insttuocions, that if the oases had been fought out lots would . 
have been drawn as regards the share in Khushalpur, the minors would hare 
obtained a decree for pre-emption of the share in Ismailganj and Bhabuti Singh 
would have been given a decree for pre-emption in case the minors did not pay ■ 
the purchase money within the time limited by their decree, that Bhabuti 
Singh had funds wherewith to take .advantage of the decree, that the minors 
had no funds and Bhabuti Singh was under no obligation to raise funds for 
them. 

“ On these facts one of us is of opinion that the plaintiffs should be given a 
, declaration that the compromise and decrees are not binding on them and that 
they are remitted to their original rights ; the other is of opinion that the 
suit should be dismissed. The point on whioh we differ is certainly not a 
question of fact. After hearing counsel for the parties we hold that it is a point 
of law within the meaning of section 98 of the Code of Civil Prooedure and wo 
accordingly direct that the appeal be laid before the second Additional Judicial 
Commissioner under that section.” 

The matter was therefore re-argued before the Second Addi- 
tional Judicial Commissioner (Mr. T. 0. Piggott), who agreed 
substantially with the First Additional Judicial Commissioner, 
being of opinion that the only facts with which the Court trying 
the case was not acquainted at the time when it accepted the 
compromise of the 15th of December, 1899, were that the suit for 
pre-emption in which the minors were plaintiffs (177 of 1899) had 
never been seriously intended to succeed, and that a decree for 
pre-emption in favour of the plaintiffs in^ that suit would, so far as 
can now be ascertained, have resulted in no benefit to the latter. 

In my opinion the case for the plaintiffs breaks down because these 
were not material facts from the point of view of the decision of 
the suits of 1899, and because their concealment on ® 

Bhabuti Singh, if it was fraudulent at- all, was not a fraud on t o 
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minor plaintiffs but on certain other possible pre-emptors who 
might have been thereby discouraged from asserting their right. 

The appeal from the Subordinate Judge was therefore allowed 
and the suit dismissed with costs in both Courts. 

On this appeal — 

ArtTvu/r Qrey and R. Jacob (or the appellants contended that they 
were not effectively represented in either of the suits for pre-emp- 
tion in 1899, and that the respondent used his position as their 
guardian to bring about a compromise much to his own advantage, 
and to the detriment of the appellants. That was the finding 
of the Judicial Commissioner, and it was submitted that it was 
correct, and that he was right in holding that the appellants were 
not bound by such proceedings. Though they were described as 
under the guardianship of Hari Prasad, he was never appointed 
their guardian ad litem by any order of the Court as required by 
section 443 of the Civil Procedure Code, 1882 ; and admittedly no 
bond fide application was ever made for that purpose under section 
456. The compromise was signed by Hari _Prasad as guardian 
of the appellants, but no sanction of the Court to it was ever 
asked for or obtained as required by section 462 of the Code. 
Keference was made to Manoliar Lai v. Jadunath Singh (1), in 
which under similar circumstances it was declared that a compro- 
mise was not binding, and the minors were remitted to their 
original rights. In the appellate Court the effect of the findings 
and judgements of the Judicial Commissioner and the First 
Additional Judicial Commissioner was that under section 98 of the 
Civil Procedure Code, 1908 (corresponding with section 575 of the 
Code of 1882) the appeal stood dismissed, and the decree of the 
Subordinate Judge confirmed. The exercise of the discretion of 
the Court to grant or refuse relief to the plaintiffs under section 
42 of the Specific Belief Act (1 of 1877) was not a point of law 
within the meaning of section 98 of the Code, and a difference of 
opinion between the Judges on that point did not justify the 
reference of the case to a third Judge, even if the Court, after 
having delivered judgement had power to refer the case at all to 
another Judge, which it was submitted it had not; Lai Singh v. 
Ghansham Singh (2) was referred to. The Second Judicial 
(1) (1906) I. Ii. E., 28 AU„ 686 (689) ; (2) (1887) I. L, E, 9 AU., 626 (643). 

I/. B.J 83 I A,, 129 (132). 
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^ Oommfesioner exceeded Ms powers in coming to any' finaing apart 
om the specific point of law (assuming it was such) referred to 

Mm and. his judgement was, so-far -irrelevant. Upon the facts 

found by the Bench of two Judges who first heard the appeal, the 
appellate Court had no discretion to refuse the relief claimed by 
the appellants. Their omission to ask in terms that the decree in 
their pre-emption suit should be set aside did not 'disentitle them 
-to relief in the form of the declaration they sought. Reference 
was made to Isri Dut Koer v. Hansbutti Koerain (1). Even if 
.such a discretion existed, it had been exercised by the Subordinate 
Judge in favour of the appellants and no suflScient reasons had * 
been given for interfering with his exercise of discretion as the 
decree appealed from had done. ' , 

[De Gruyther^ K, G., said he did not contend that section 42 of 
the Specific Relief Act had any application at all to the case.] 

De Gruyther, K. G. and U. B. Lowndes, for the respondent 
contended that tfie dismissal of the pre-emption suit in which the 
appellants were plaintiffs was not procured by any fraud upon 
them by the respondent ; that had been found by the judgement 
appealed from. Nor had the disimssal of that suit been shown to 
have been in any way prejudicial to the interests the appellants 
then had. If that suit had been contested to the end, the appel- 
lants would have been unable to take advantage of any decree that 
might have been passed in their favour. There was also in the 
evidence recorded in the present suit nothing to show that the said 
suit of 1899 was not instituted bond fide in the interests of the 
appellants. The present suit, it was submitted, having been filed 
for the purpose of obtaining a declaratory decree only, was bad in 
form, inasmuch as it did not pray that the decree in the suit of 
1899 in which the appellants were plaintiffs should he set aside. 
But, assuming that it was rightly framed in asking only for a 
declaratory decree, the Court had a discretion as to granting or 
refusing such declaration, and that discretion had been properly 
exercised by the appellate Court, because the appellants were not 
under the circumstances of the case entitled to the relief they 
claimed. Reference was made to the Oudh Laws Act (XVIII of 
1876), sections 6 and 9, as to the nature and extent of rights of 
(1) (1883) I. L. E.,’10 Oalo., 324 (332) ; L. E„ 10 I. A., 150 (156). 
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pre-emption as having preference over other claims,thoughthe period 
of time within which they must be brought was limited^ namely, 
one year from the date of sale. The appeal should be dismissed. 

Arthur Grey replied. 

1918, July ^Srd judgement of their Lordships' was 

delivered by Sir John Edge : — 

The suit in which this appeal from a decree of the court of 
the Judicial Commissioner of Oudh has arisen was brought by 
Kunwar Partab Singh and Kunwar Ahbaran Singh in the Court 
of the Subordinate Judge of Sitapur against Bhabuti Singh 
and others on the 22nd of February, 1908. The plaintiffs, who 
are the appellants here, sought by their suit to have it declared 
that a decree which was made on the l.'ith of December, 1899, in a 
suit for ■ pre-emption which had been brought by Bhabuti Singh, 
who is respondent here, on the 26th of June, 1899, against certain 
vendees and others, and in which the appellants, who were then 
minors, had been added as defendants, was not binding as against 
them. The plaintiffs appellants also sought in this suit to have a 
decree set aside which had been made on the 15th .of December, 
1899, in a suit for pre-emption which had been brought on the 27th 
of July, 1899, by them under the guardianship of one Hari Prasad 
against vendees and others and in which Bhabuti Singh had been 
added as a defendant, and they claimed to be restored to the 
position which they had held prior to the 15th of December, '"1899, 
and such other relief as they were entitled to. 

The material facts which their Lordships find are briefly as 
follows. The plaintiffs were the sons of Kaja Balbhaddar Singh,, 
who died on the 27th of December, 1897. The property of the joint 
family consisted of, amongst other things, shares in Mahal 
lamailganj and Mahal Khushalpur, in respect of which Kaja 
Balbhaddar Singh was at his death recorded in the Revenue 
Papers as the proprietor. After the death of Raja Balbhaddar 
Singh the defendant respondent, Bhabuti Singh, assuming to act 
as the guardian of the plaintiffs and as the manager of their 
property, obtained in April, 1898, mutation of names in the 
Revenue Papers in their, favour. Syed Muhammad Ismail, Syed 
Idur Hasan and Syed Mphahamad Sadiq on the 3rd of August, 
I'898, sold certain shares in mhhal Is'mailganj and'mahal Khushalpur 
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to Mumhi NmAhtmtl, Babu Bam and Bhagwan Das. It was 
in that sale that tho suits for pre-emption, of the 26th of - 

Jnno, 1 899, and tho 27 th of J uly, 1899, were brought. Tho vendora 
and tho voiidecs woro original defendants to these suits. Bhabuti 
bingli had a right of jirc-omption equal but not superior to the 
nglit of pre-emption of Partab Singh and Ahbaran Singh m 
ra-’poet of the shares udiich were sold in Mahal Khushalpur, and he 
hadarigljtof pre-emption inferior to theirs in respect of the 
shares wliich woro sold in jilalml Ismailganj. It is obvious that the . 
intoresUs of the minors Partab Singh and Ahbaran Singh conflicted 
witii the intorests of Bhabuti Singh. On the 26th of June, 1899, 
Bhabuti Singh, on his own behalf, brought a suit to pre-empt the 
shares whicli had been sold in the two mahals, and made the ' 
vendors and vendees defendants to the suit. On the 5th of August, 
1899, Bhabuti Singh caused Partab^Singh and Ahbaran Singh, who 
•woro then minors, to bo added as defendants to that-^auit. 
According to tho amended plaint, Partab Singh and Ahbaran Singh,: 
minors, under tbe guardianship of Bivri Prasad, were added 
as defendants under an order, dated the 5th of August, 1899. . The 
Court appears to have made an order on the 5th of August, 1899, that 
Partnb Singh and Ahbaran Smgh should be added as defendants,., 
but it does not appear that the Court had ordered that they should 
be added as defendants under the guardianship of Hari Prasad. 
Tho amendment of the plaint adding Partab Singh and AhbaTan, 
Singh as defendants was not attested by the signature of tbe Judge. , 

No order appointing Hari Prasad as a guardian for the suit , for 
Partab Singh or Ahbaran Singh was applied for or was , made. 

By. section 443 of the Code of Civil Procedure, 1882, it was- 

enacted that— ‘ ^ 

“ Where the defendant to a suit is a mmor, the Oonrt, on being satisfied of, 
tho loot ol hi. minoiity, ohoU oppoiat o proper poroop to ho guordto for fi. 
ouit tor snoh minor, to put iu the defonoe for opoh minor, ond gonoojly to oot^ 
on his behalf in the oondaot of the suit. * 

By section 441 of- the same Code it was enacted that— • 

' ■ “ Every- application to the Court on behalf of a minor (other than an appli- 

cation under sootion 449) shall be made by his next Wend, or by.his guardian 

The result is that the minors, Partab Singh and Ahbaran Singh, 
were, not in law represented in ^e su^ ;T^ch wB 3 brought by 
Phabuti" Singh, 
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- On the 27th of July, 1899, Bhabutij Singh, who then the de 
facto guardian of.-the minors Partab Singh and Ahbaran- Singhj 
and the, manager of their property, caused a suit for pre-emption 
in respect of the sale of the 3rd of August, 1898, to be brought by 
Parfcab Singh and Ahbaran Singh under the guardianship of Hari 
Prasad against the same vendors and vendees who were 
defendants to the^suit of the 26th of June, 1899. The shares which 
it was sought to pre-empt by the suit of the 27th of July, 1899, were 
the same shares which it had been sought to pre-empt by the suit of 
the 26th of June, 1899. On the 7th of August, 1899, Bhabiioi Singh 
was added as a defendant to the suit of the 27th of July, 1899. On 
the 27th of July, 1899, Hari Prasad had in the'suit in which Partab 
Singh and Ahbaran Singh- were the plaintiffs filed an application to 
be appointed their guardian cCd litem. The application, purported 
to be made under section 456 of the Code of Civil procedure, 1882. 
The Subordinate Judge to whom the .application was, made, by his - 
order of the 27th of July, 1899, held that the application was 
unnecessary, and directed that the costs should be.. -borne by the 
plaiintififs in that suit in any event. 

Bhabuti Singh, the vendors, the vendees, and Hari Prasad, 
professing to act on behalf of Partab Singh and Ahbaran Singh, 
entered into an agreement of compromise, and on the 15th of 
December, "1899, filed in the suit in which Bhabuti Singh was the 
plaintiff a petition in which it was stated that it was agreed that 
Bhabuti Singh should pay Rs. 15,000 without "costs to the vendees, 
and that a decree for possession of the property sold should be 
passed in favour of Bhabuti Singh by right of pre-emption.'^ On 
that petition the then Subordinate Judge passed a decree in that 
suit in favour of Bhabuti Singh. As Hari Prasad had not been 
appointed guardian for the suit for the minors Partab Singh and 
Ahbaran Singh, they were in law unrepresented, and the decree 
did not bind them. Further, Hari Prasad had not obtained the 
leave of the Court to enter into that agreement of compromise on 
behalf of the minors Partab' Singh and Ahbaran Singh. 

In pursuance of the agreement of compromise to which their 
Lordships have referred, Hari|Prasad, professing to act as guar- . 
dian 9 f the minors Partab Singh and Ahbaran Singh, [on the 15th' 
;;;of December, 1899, presented to; the Court a petition ip'^the suit ip 
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which Parfcab Singh , and Ahharan Singh were the plaintiffs, in 
which it was stated that it had been settled between the parties 
that a decree should be passed in favour of Bhabuti' Singh in his 
cnif. • f.liof. f-.lia /inTnnrnTiniaci Lp.pti filpH in ! and that PaT* 


suit j* that the compromise had been filed in Court ; and that Par- 
tab Singh and A. hbaran Singh were willing to withdraw their claim ; 
and it was prayed that the withdrawal of their claim should be 
sanctioned, and that their suit should be dismissed. That petition 

a -i-.hft 
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sanctioned, and that their suit should be dismissed. That petition 
was signed by Hari Prasad, Bhabuti Singh, the vendors, and the 
vendees. Hari Prasad appeared in Court in support of -that petp 
tion, and stated that Since Bhabuti Singh has acquired this 

IiaMdai on the basis of pre-emption, ;therefore the minors have 


[stated that Since Bhabuti SingU nas acquueu .uxo 

.. dat bn the basis of pre-emption, ;therefore the minors have 

now no objection, and they do not advance a. claim to the sai 
lialckiat as against Bhabuti Singh.” On that petition tlm t 
Subordinate Judge dismissed the suit of Partab Singh and Ahbaran 
Singh, It does not appear that the Subordinate Judge was in- 
formed that the minors Partab Singh and Ahbaran Sing 7®^ 

law unrepresented in the suit of the 26th of June, , ^ others 

Blmbuti Si.gh bad obtained TnrAtal 

for the pre.emption,ot the shares trhioh Partab Smgh 
Singh were in their suit claiming to pre-empt , nor oes 

dismissal of the suit of Partab Smgh and ^hhar® b 
in pursuance of an agreement of compromise Ahbaran 

aoing as next friend of the minors P«tah Singh, and^^.^ 

Singh, had entered into without the 

' Board has held in ManoUr Lai v. pfocednre, 1882, 

cases to which section 462 of the ^c J attention of the Court 

applies there ought to he J ,as a party to the 

-.w'as directly called to the ao ^ petition, or 

compromise, and it ought to ^^I'the leave of the Court was 
in some way not open to on , exigencies of 

„btainea,andtbatitisnet suffimen^FOof^h^^^^ 

section 462 were complied w ^ soog 

. described, 'in the title of the suit as a „ 

.. under the guardianship of agreement _of 

the compromise were before * ° j p^asad obtained the 

eempromise in pursuance, of which ^ ^ 

(1) (19Q6) I. L. ^86 • P- 
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dismissal of the suit of Partab Singh and Ahbaran* Singh was 
void as against them and on that ground, if there were no other, 
they are entitled to have the decree dismissing the suit of the 27th 
of July, 1899, set aside,^ 

Hari Prasad had been a karinda of Raja Balbhaddar Singh, 
and he acted in a subordinate capacity under Bhabuti Singh in 
the management of the property of Partab Singh and Ahbaran 
Singh after Bhabuti Singh assumed the guardianship of the minors. 
Their Lordships agree with the learned Judical Commissioner 
' that in the proceedings to which they have referred “ Hari Prasad 
was a mere dummy, that there was no one to protect the interests 
of the plaintiffs (Partab Singh and Ahbaran Singh), and that in 
fact Bhabuti Singh took advantage of his position." Their Lord- 
ships find that Hari Prasad was introduced into the suits of 1899 
by Bhabuti Singh as the guardian or next friend of the minors 
Partab Singh and Ahbaran Singh to advance the interests of 
Bhabuti Singh and to defeat the interests of Partab Singh and 
Ahbaran Singh, for whom previously and subsequently Bhabuti 
Singh was acting as guardian and as the manager of them property. 
Hari Prasad throughout acted under the directions and on behalf 
of Bhabuti Singh and in his interests, and contrary to the interests 
of Partab, Singh and Ahbaran Singh and to their detriment. 
Upon these findings of fact it follows as an obvious conclusion 
that the compromise and the proceedings which were taken in 
pursuance of it were not binding upon Partab Singh and Ahbaran 
Singh, and it is clear, apart from the other considerations which 
their Lordships have already discussed, that Partab Singh and 
Ahbaran Singh are also on these findings of fact entitled to relief. 

The Subordinate Judge of Sitapur in this suit gave Partab 
Singh and Ahbaran Singh a decree on the 29th of July, 1908. From 
that decree Bhabuti Singh appealed to the Court of the Judicial 
Commissioner of Oudh. The .appeal was heard by a Bench 
consistingof the Judicial Commissioner and the First Additional 
Judicial Commissioner. The learned Judicial Commissioner, on 
the facts found by him, held that Partab Singh and Ahbaran Siugh 
were entitled to the decree which they had obtained from the 
Subordinate Judge, and that the appeal should be dismissed with 
costs, The First Additional- Judicial Commissioner agreed with 
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unohastity. imputed to the plaintifi had been established and held that the 
property had been the self-acquired property of Mohan Singh, inasmuch as he 
had obtained it personally as a grant from the Government. On the question 
of fraud the court below states :—«* The plaintifi alleges that she acceded to the 
compromise on account of misrepresentations that were made to her. Ho 
misrepresentation was proved, and if it was necessary for her to' establish , this 
contention her suit and the present appeal must certainly fail.* In the latter 
part of the judgement the learned Judge further observes : — ‘ In the case now 
under consideration there is nothing to show what the oiroumstances were in 
which the compromise was arrived at.* The learned Judge was further of 
opinion that ‘ the compromise amounted to a transfer of a right to immovable 
property such as could only bo effected by means of a registered instrument.* 
The compromise in the present case was simply an application put in the 
Eevenue Court. It was not registered. On these findings the lower appellate 
court decreed the plaintiff’s suit. The plaintiff’s suit had included a claim for 
mesne profits, the amount of which was not ascertained in the court of first 
instance, and the lower appellate court, without noticing this omission, gave the 
plaintiff a decree for the full amount claimed. In appeal to this Court this last 
point is also one of the groimds taken in the memorandum of appeal. It is 
contended on behalf of the appellant that this petition to the Eevenue Court 
should be looked upon in the nature of a family settlement on w;hich the court 
should act, and I am referred to a ruling of their Lordships of the Privy Council 
, in Ehunni Lai v. Qobind Krishna KfaraAn (1) and to another case, Madan Lai v. 
Ghhuttan Singh (2). With reference to the view of the court below that the 
document was one requiring registration it is pointed out that the petition 
to the Eevenue Court is not relied on as a deed of transfer of immovable property, 
but simply as evidence of the agreement between the parties as to how the entry 
in the Government papers should be made of their respective rights thereto. 
A further ground taken is that the suit is barred by limitation inasmuch as the 
plaintiff comes in eight years after the settlement of 1903. Finally it is con- 
tended that the conduct of the plaintiff is such as to operate as estoppel in 
favour of defendant No 1. The ruling referred to in the judgement of the lower 
appellate court, Bustam Ali Khan v. Qaura (3), does not, in my opinion, bear 
on the present case. In that case there was a dispute between the plaintiff and 
her two sisters in the matter of mutation of names in the Eevenue Court, A 
compromise was entered into and the compromise dealt with other properties, 
over and above the landed property in respect of which the Eevenue Court was 
concerned with in the mutation proceedings, and it was held that in respect of 
this latter property the compromise could have no effect, inasmuch as the 
document of compromise had not been registered. It was observed in the course 
of the judgement that, as bearing on the issues raised in the case, the proceedings 
before the Eevenue Courts, including the petition of compromise and the orders 
passed by the court, were undoubtedly admissible in evidence and must be taken 
into account for what they may be worth. In’ my opinion the contention 
advanced on behalf of the appellant in respect of the compromise is correct and 
(1) (1911) I. L. E., 33 All., 356. (2) (1912) 10 A. L. J., 101. 

(3) (1911) I, L.; E., 33 AH., 728. 
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mnet hi BUBtained. By the petition to the Kevenue Court neither of the parties 
thereto pwportod to convoy any property. The petition Bimply contained a 
Btatoment by the parties that theyagreedlthat each should be recorded in respect 
of one-half of the property in dispute. Such doouments .'are put in every day in 
thoEovenuo Oourts and so far as my experience goes registration of such instru- 
ments is not insisted on. If then registration of this document is not necessary, 
it can ho looked to as ovidenoo of the agreement between the parties so far back 
R8,1903. Tho plaintiff alleged that the compromise, as it is called, had-been 
obtained from hot by means of fraud, misrepresentation, &o. • As I under- 


stand the judgements of the courts below the plaintifi made no attempt to lay 
oven the foundation of a case of fraud or, misrepresentation, and there is undoubt- 
edly a clear finding by the lower appellate court that no fraud or misrepresentation 
■was proved. The settlement of the dispute between the patties embodied in the 
application to the Revenue Court was a good agreement and is good evidence of 
what the patties considered should bo done in the dispute they were engaged in,. 
This being the ease and no.thing having happened subseguent to this agreement 
which would give the plaintiff any right to resile from it, I must hold that the 
plaintiff’s suit is not maintainable. I allow the appeal, set- aside the decree of 
the lower appellate court and dismissj the plaintiff's suit with costs in all 
oourts." I 


The plaintiff appealed. 

(The Hon’ble Pandit MoM Lai Nehru, for the appellant. 

The Hon’ble Dr. Sundar Lai and Dr. Idatish Chandra 


Banerji, for the respondents. 

Richards, C. J. and Banerji, J.~The facts out of which this* 
appeal arises are fully set forth in the judgement of the learned ^ 
Judge of this Court which is reported in 11 A, L. J. R., 157. To 
put them very shortly, the dispute is about a moiety of the pro- 
perty which at one time belonged to Mohan Siugh. Mohan Singh 
died in 1903, leaving a brother. Ram Prasad Singh, and a widow, 
Musammat Kokla, the plaintiff in the present suit. They were 
disputing about the estate of Moban Singh. Ram Prasad Singh 
alleged that he was joint with Mohan Singh, whilst Musammat 
Kokla said that Mohan Singh was separate. The dispute 
ended by the parties agreeing that half the property, should be 
recorded as belonging to Musammat Kokla, whilst, the other - 
half should be recorded as belonging to Ram Prasad Singh. 
Later on, Ram Prasad sold the half share that stood in his name, 
whilst Mnsammat Kokla sold the half that stood in her name. 
She then brought the present suit to recover the half that had 
stood in Ram Prasad’s name and had been sold by him. The 
lower appellate court has found that Mohan Singh and Ram Prasad 
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Singh were separate, but it has also found that it was not establish- 
ed that any fraud or misrepresentation bad been practised on 
Musammat Kblcla and accordingly decreed her suit. 

The learned Judge of this Court held that under the circum- 
stances the petition filed in mutation proceedings must be regarded 
as a family settlement and it did not require registration, and on 
these grounds dismissed the plaintiff’s suit. 

In our opinion, it must be presumed from the whole proceedings 
commencing with the petition for mutation, the order of the . 
revenue authorities recording the names in accordance with the 
petition, and the subsequent sales upon the strength of this record, 
that the parties entered into a family arrangement. On these 
grounds we. think the decree of the learned Judge of this Court 
ought to stand. We, therefore, dismiss the appeal with costs. 

Appeal ddamiased. 

Before Sir Henry Biohards, Knight, Chief Justice, and Mr. Justice Sir Brainada 

Gharan Banerji. 

SRI KISH AN DAS akd ahotheb (PrA.iHTiFB'S) v.. YAKUB KHAN AWDoraBBi 

(Dbfbndahtb.)* 

Landlord and tenant — Tenant in possession without a patta— S m»V to enforce 
hypothecation of property as security for rent. 

Held that a hypothecation of other property by certain tenants as security 
for their rent was none the less enforceable because, though the tenants had 
executed a Jcdbuliat in respect of the land held by them, no patta had been exe- 
cuted, by the landlords in their favour. Sheo Karan Singh v. Maharaja 
Parbhu Narain Singh (1) referred to. 

This was a suit to enforce a hypothecation of certain property 
executed by tenants as security for their rent. The tenants were 
' in possession of the land leased to them, in respect of which rent 
' was due, and had executed a kabuZiat therefor ; but no patta had 
been executed in their favour by the landlords, and upon this 
ground it was contended that no rent was legally. exigible and the 
security was not enforceable. The court of first instance decreed 
the claim ; but the lower appellate court gave effect to the defen- 
dants’ contention and reversed this decree. The plaintiffs appealed 
to the High Court. 

• Second Appeal No. 82 of 1913, from a decree of Abdul Hasan, Additional 
Subordinate Judge of Moradabad, dated the 21st of September, 1912, reversing a' 
decree of Sidheshwar Matter, Munsif of Amroha, dated the 23rd of September ^ 
1911. 
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(1) (1909) I. L. B., 81 AU., aT6. 
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T/io Hon’blo Dr. Tcj Bahadur Sapru, for the appellants, 
riio Hon’blc Pandit Lai Rehru, for the respondents. 

Hioiiahds, C. J. and Banerji, J.-The decision of the court 
below in this caso caiinot bo supportfed. Ismail Khan and Zarina 
Kbatuu were admittedly in possession of .the property leased to 
them by the plaintiffs. To secure the rent which they agreed to 
pay for such use and occupation, they hypothecated their property. 
The present suit was one to enforce the hypothecation. The 
suit was clearly maintainable, and the court below was wrong in 
holding that because no paita was granted to the executants of the 
kabuliai, the rent agreed to be paid was not payable and the 
security for its payment could not be enforced. This case is 
similar in somo respects to that of Bheo Karan Singh v. Maharaja 
Prahhu Rarain Singh (1). Wo allow the appeal, set aside the 
decree of tho court bolow and remand the case to that court under 
order XLI, rule 23, of the Code of Civil Procedure with directions 
to re-admit it under its original number in the register and to dis- 
pose of tho other questions which arise in the case. The appellant 
must havethe costs of this appeal. Other costs will follow the event. 

Appeal decreed and caitse remanded. 

APPELL ATE OBI MINAL. 

Before Mr, Jusdee Tudball and Mr. Justice Byves. 

EMPEROR V. RAM NBWAZ. 

Act No. XLV of 1660 ("Indian Penal Code , sections 87, 302, SOi— Murder- 
Culpable Itatnicide not amounting to murder— Fatal assault with lathis by 
three persons acting in concert. 

Three petsous, brothers, attacked with lathis a fourth, against whom they 
bore a grudge, and boat him with ’great severity, so that he died shortly afterwards. 

His skull was badly fraoturod, and numerous other injuries were inflicted upon 
him. It did not appear which injuries were caused by which of the assailants, 
but tho Dvidenoe showed that they were aoting in oonoert and intended to cause 
suoh bodily injury as was likely to cause death. Sold that all three assailants 
wore guilty of murder. King-Emperor v. Sublappa Chunnappa (2) and King- 
Emperor v. Kalihai ( 3 ) followed Emperor y.'Bhola Singh [^), Queen Empress 
y. Duma Baidya (6), Qouridas Namasudra v. Emperor (6), Empress V; Dharam ■ 
Bai (7) and Dhian Singh v. King Emperor (8) distinguished. 

• Otiminal Appeal No. 401 of 1913 by the Local Goverumeht from an order 
of Pitambar Joshi, Sessions Judge of Banda, dated the 6th of Maroh, 1913. 

(1) (1909)rl. jL. R., 31 All., 276. (5) (1396) I. L. B., 19 Mad., 483, 

(2) (1912)16 Bom. L. R., 303. (6) (1908) I. L. B., 36 Oalc., 659. 

(8) (1912) I. It. B., 35 All., ^9. , (7) '^yeekly Note^ 1887, p. 236. 

( 4 ) (1907) r. L. B., 39 AU< 282. , (8) (1912) 9 A. L. J., 180. 
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This "was an appeal by the Local Government from an order 
of acquittal passed by the Sessions Judge of Banda in the case of 
one Ram Newaz, charged under sections 304 and 802 of the 
Indian Penal Code, with being concerned, along with his two 
brothers Ram Bharose and Ram Bisal, with causing the death of 
one Ram Saran. The facts of the case are set forth at length in 
the judgement of the Court. 

The officiating Governmenb Advocate (Mr. W. WallaoK), for 
the Crown. 

Mr. D. B. Sawhny, for the accused. 

Tudball and Rtves, JJ. : —This is an appeal by the Local 
Government from a decision by the Sessions Judge of Banda, 
whereby he acquitted one Ram Newaz of the offences of murder 
and culpable homicide not amounting to murder under sections 
302 and 304 of the Indian Penal Code. The accused was com- 
mitted for trial together with his two brothers. Ram Bharose and 
Ram Bisal, on a charge under section 304 of the Indian Penal 
Code. The Sessions Judge added a charge under section 302 of 
the Indian Penal Code. He convicted Bam Bharose and Ram 
Bisal of the lesser offence under section 304 of the Indian Penal 
Code and acquitted them of murder. He sentenced them' to 
ten years’ rigorous imprisonment each. 

In regard to Ram Newaz, though he found that he was present 
and took part in the assault on the deceased, he passed an order 
6f_acquittal. Ram Bharose alone appealed against his conviction. 

A Bench of this Qourt (of which one of us was a member), on 
the record coming before it, issued notice to both Ram Bharose 
and Ram Bisal to show cause why they should not be convicted 
of murder and the sentences enhanced. In the result, the appeal 
' of Ram Bharose was dismissed, the two men were convicted of 
murder and w'ere sentenced to death. The case of Ram Newaz 
was not then before the Court and his guilt or innocence was not 
considered. The Local Government has now appealed against his 
acquittal, and we have to decide whether or not his alleged parti- 
cipation in the' assault has been proved and, if so, of what offence 
he is guilty. 

The ca&e for the prosecution is a siihple one. The evidence 
of' Ram' Dftt' and' Sub-inspector Wali' Muhammad Khan shoWa 
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trespassed m the Iiouse of one Jasodia for the 

Bmmon purpose of committing adultery with her daughter. . On an alarm 
Bam Newaz. raised, some neighbours arrived upon the scene, seized Ram 

Bharose and beat him. The deceased Ram Saran was one of 
them. Ram Bharose was prosecuted and convicted and sentenced 
in December, 1912, to four weeks’ rigorous imprisonment, from 
which he was released some time in January last. 

The case for the prosecution is that on the 24th of January, 1913, 
shortly before sunset, the three brothers^Ram Bharose, Ram Bisal 
and Ram Newaz met the deceased Ram Saran near a tank outside 
the village in which they all reside. The deceased was returning 
home from a neighbouring village. The three brothers were 
armed with lathis. They at once attacked Ram Saran, felled him 
to the ground and continued all three to beat him with their clubs 
as be lay. The witnesses, Gajadhar BharbiiTija, Sheonath Arach ' 
and Sheonarain. Brahmin, who were not far away, were attracted 
to the spot, and on their remonstrance the accused ran away. The re- 
lations of the deceased were summoned, and they removed the 
body. Ram Kishore, the brother of the deceased, proceeded 
to the police station, some eight miles distant, where at 8 
p.m. a report was made as against all three of the accused. The 
presence of the witnesses, Sheonath and Gajadhar, at the scene, - 
was also mentioned. Ram Saran died that same night as a result 
of- the injuries inflicted by the three accused. 

The medical evidence shows that the deceased was mercilessly 
and brutally beaten with clubs. On the crown of the head, there 
■ were two contused wounds and innumerable abrasions. One blow 
had been inflicted behind the right ear. On each arm there were 
two contused wounds and there was an injury to the left hand. 
There were marks of injuries on both knees and the mark of a 
blow on the waist. There was compound fracture of both bones 
of the left lower leg. The skull was found to have been fractured 
into four pieces. It is, therefore, evident that the deceased, as the 
medical witness states, had been cruelly beaten with lathis. 

As to the actual facts of the assault, they are proved by the evi- 
dence of the witnesses, Gajadhar and Sheonath and Sheonarain. 
These are persona of different castes, and there is not a word in 
evidence to show that they are otherwise than impartial 


609 


VOL. XXXV.] ALLAHABAD SEROiS. 

witnesses who have testified to the facts to the best of the 
ability of ignorant villagers. There are no doubt some trivial 
minor discrepancies, but none of such importance as to throw any 
doubt on their honesty or good faith. The evidence of Gajadhar 
shows that, while grazing his cattle that evening on the embank- 
ment of the tank, he noticed Earn Saran walking along at the 
foot of the embankment. He also saw the three brothers 
walking along the top of it. The next thing he noticed was that 
the three accused were beating Earn Saran at the' foot of the 
embankment. He shouted to Sheonath, who was on the other 
side of the embankment, and the latter and also the witness Sheo- 
narain ran up to see what was happening. Sheonath states that 
when he caught sight of the scene, the deceased was- on the ground 
and the three accused were all striking him with their lathis. On 
the witnesses remonstrating, the accused persons ran away. Sheo- 
narain corroborates. The witnesses admit that Bam Saran had 
a lathi and this is obvious by reason of the fact that one accused, 
Earn Bisal, bore the marks of two blows on his person when at 8 
p.m. he arrived at the police station and made a report. Of course 
it is possible that he might have caused these two injuries to 
be inflicted on his person by his brothers, but it is far more pro- 
bable that Earn Saran, when attacked, used his weapon in self- 
defence. Earn Bisal reported that he had found Earn Saran allow- 
ing';his cattle to graze on the crops in his field (which is some 
200 yards or more from the tank) and when he attempted to 
remove them Earn Saran called to his three brothers, who arrived 
and drove off the cattle, while Earn Saran himself struck Earn 
Bisal twice with his lathi. This was the case put forward by 
Bam Bisal in his defence, and in the judgement on his appeal the 
reasons for holding it to be false are set forth. The police officer 
who made the inquiry found blood stains at the foot of the embank- 
ment, which clearly indicate the spot where Earn Saran was beaten. 
This story, mpreover, is clearly untrue and does not account in any 
way- for the numerous and severe injuries found on the body of the 
deceased. We are here, however, concerned with the case of Earn 
Newaz. There can be no doubt of the truth of the prosecution 
story. The Judge and the assessors were unanimous in accepting 
It. 
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'I'ho (lefctwc of Ram Nowa?, was m alibi. The assessors stated 
that thf’}' n«‘ccptofl it. The Judge refused to do so, and held 
that Kutn N’ownr was present but probably did not takeapromi- 
’ ncnt part in the assntjit. Ram Ncwaz gave his age as twenty 
vear<? in (Ite ^raidslrntoV court. At tlic trial he said he was ' 
{iixteen year.i old. llis exact age is not clear, but we may take it 
tlinl ho is a young man approaching twenty years in age. 

lie called two witnesses to establisli his alibi, one a Brahman 
and one an Arack, from tlic village of Tam Bani where his 
inntcrn.nl uncles live. They say that one and a half months prior 
to their giving evidence the accused went to the village and 
stayed some twenty or twenty-two days with Iiis uncle. Their 
village is some .sixteen miles from the scene of the murder. , 

In addition to the reasons given by the Sessions^ Judge for 
not accepting this evidence, there is the fact that it is of a very 
vague and unreliable nature, and in the face of the clear evi ence 
for the prosecution we are unable to accept it. We agree wit 
the Judge that Bam Nowaz was present and took part ^ ^ ® 
assault. The witnesses ascribe to him the same action as to the 
other two accused. Being the youngest of the three brothers, ^he 
may perhaps have been led into the matter by them,, hut we fail 
utterly to understand why the lower court acquitted him. He was 
present and actively aiding and abetting his brothers. The mere 
Buggesbion that he probably did not take a prominent part as 
tho Sessions Judgo hns put it, is no good reason for ac^ttal arf 
wo have, therefore, no hesitation in holding that 
present and did take part, using his Safe ” 

I is urged, on his hehalf. that he can 
offence under section 325 of tho n a 
tion is called to the ( 2 , Jd 

(1) (3«cn.i5mpms V Bai(4), DlimSingk 

svdra v. JEmperor (3), H'nip ^ ' rnnst ooint out that 

V. Mng-mperor (5). In this respect, ^ ^ 

the facts and oiroumstanoes of ™ nointed out that the 

, decided in view of its actual facts have poi^d^o^^^ 

deceased was cruelly and ^ [ b„ 36 0*., 659. 

(1) (190V) I. L. R. » ^ %J„ nous. 1887. p. SS6. 
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with lathis, who continued to use their weapons upon him after 
he had fallen to the ground. The lathi is a lethal weapon, as has 
been held more than once by this Court. The circumstances of 
the case leave no doubt in] our minds that the assailants either 
intended to cause death or had every reason to know that the 
probable result of their joint act would be death. It is pleaded 
that there had been no premeditation and that the attack was 
made suddenly, directly the assailants caught sight of the deceased. 
Whether there was or was not premeditation is perhaps not clear, 
but there was concerted action and the attack was so ferocious 
as to lead almost to the inference that it had been premeditated. 

In any event, we cannot hold that the assailants could not have 
contemplated or did not contemplate that the result of their action 
would be death or such bodily injury as is likely to cause ’death. 

The death was^not necessarily the result of any single blow. 
It was the result of the many blows inflicted on the head. 

In this respect we would call attention to the decision in King- 
Emperor V. Suhbappa Ghv/tmappa (1). In the present case, as 
in the reported case, the attack was a single indivisible thing. 

The facts of the present case are very similar to those of 
Emperor v. Kanhai (2). The using of lethal weapons in the 
manner in which they were used in the present case leaves no 
room for doubting that the assailants intended to cause such bodily 
injury as is likely to cause death. They must, in the present case, 
have known that death would probably result, even if they had not 
fully intended to cause death, though indications of such an intention 
are not by any means absent. The assault was an act of revenge 
and carried out brutally and savagely. We have no hesitation in 
holding that Ram' Newaz is guilty of murder. In regard to 
sentence, the Crown does not press for the extreme penalty. The 
accused is a youth who was, no doubt, led into the matter by his 
two elder brothers, and we agree that the ends of justice will be 
met by imposing the lesser of the two sentences allowed by the 
law. We allow the appeal and set aside the acquittal" of Ram 
Newaz. We convict him of murder under section 302 of the 
Indian Penal Code and sentence him to transportation for life. 

Appeal allowed, 

(1) (1912) 16 Bom. L. R., 803. (2) (1918) I. L. B., 36 AH., 329. 
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should hare claimed reat in the previous suit, and having failed to 
claim It the present is barred by the provisions of the Code of 
Civil Procedure, 1908, order U, rule 2, which apply to Eevenue 
Co^ts also (See section 193, Agra Tenancy Act). The present 
claim arises out of the same cause of action as the previous suit. 
The omission to sue for rent iu the previous suit is fatal to this 
suit ,* Memx Kuar v. Baiiarsi Prcusad (1), Lalji Mai v, Malasi 
(2), Bebi Dial Sin-gk v. Ajaib Singh (3), Venhoba v. Sabbanna 
(4), Maksud Ali v. Nargis Dye, (5). 

Richards, G. J., and Banerji and Tddbali^ J J:— This apped 
arises out of a suit instituted in the Revenue Court to recover a sum 
of money claimed to be payable as arrears of rent under section 34 
of the Agra Tenancy Act. The facts have been vezy clearly 
ascertained and are as foUovrs, The plaintiff and the defendant 
or their predecessors in title -were co-sharers. Disputes arose 
between them, which resulted in an arbitration award and a decree 
in accordance therewith. Under that decree the plaintiff became 
entitled to the property in respect of which the present claim is 
made, notwithstanding that the defendant had previously been in 
possession and occupation of this particular laud. Uuder the 
arbitration award and the dearee foliovfing it the defendant 
had to give it up to the plaintiffs He did not do so. A suit for 
his ejectment was then instituted in the Revenue Court. In this"^ 
suit the defendant was described as a cultivator, but in the body 
of the plaint the actual facts were set out as stated above. The 
arbitration proceedings were referred to, the decree which 
followed on the award was mentioned, as also the fact that the 
defendant had insisted upon remaining in possession though many 
times asked by the plaintiff to give up possesion. The defence 
was not that the defendant was a proprietor, but that he was the 
es'proprietary tenant and not liable to be ejected. He based his 
nlnim to he ex-proprietary tenant on the allegation that the land 
in dispute had been his sir before the arbitration proceedings. 
The award had already decided that the land was not Ms air nor 
his khudkasM, and the Revenue Court gave a decree to eject the 

defendant, holding that he was a non^eupancy t^nt. 

. (I) < 1 S 95 ) LI»A, 17 AIL, 6 S 3 . { 3 } ( 1881 ) X L. B., s’aU. 543 , 

( 8 ) ( 1881 ) 1 X 3 ., 3 AH, 660 . . S*) ( 1867 ) L L. B., 11 lisa., 150 , 

( 6 ) ( 1838 ) L X Bu iO Oric., 3 * 8 . 
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The pr^ent suit has now been instituted under section 34) 
of the Tenancy Act. The court of first instance acertained the 
amount which it thought fair and equitable to be paid by the 
defendant under the circumstances. The lower appellate 'court 
reversed the decree of the court of first instance and dismissed the 
plaintiff’s suit. Hence the present appeal. 

Section 34) is as follows : — 

“ A person occupying land, without the consent of the land- 
holder, shall be liable for the rent of that land at the rate payable 
in the previous year, or, if rent was not payable in the previous 
year, at such rate as the court may determine to be fair and 
equitable, but he shall not be deemed to hold the land within the 
meaning of section 11 until he begins to pay rent therefor.” 

The appellant contends that there is no doubt that the defen- 
dant was a person occupying his land without his consent and that, 
therefore, he was bound to pay compensation at a fair and equit- 
able rate which has been ascertained by the court of first instance. 
The respondent urges, on the other hand, that the plaintiff having 
sued the defendant in the Revenue Court as a tenant, cannot now 
recover rent from him under section 34) as a person occupying the 
land “^without his consent.” He further contends that the plaintiff, 
in the previous suit to recover possession, was bound to make the 
claim for rent under the provisions of order II, rule 2, of the 
Code of Civil Procedure, and lastly, that compensation or rent 
under section 34) can only be recovered against the person who is 
still in occupation of the land at the time of the institution of the 
suit. 

The wording of section 34) is certainly somewhat peculiar. In 
England there is a well known form of action, viz., the action for use 
and occupation. In such a case where no rent has been fixed and the 
land is occupied ooii/it/i.eperm.'iss'iou of the owner, an action for use 
and occupation lies, and where the ownership of the plaintiff is 
proved as well as the occupation by the defendant, primd facie it 
will be assumed that there was a contract by the defendant to y 
- reasonable compensation for the occupation. Seccion 34), ho 
provides that a person who occupies the land without per 
shall be liable to pay rent therefor. ■ We are bound to co 
the section according to the plain words used, -- ^ j' . . 
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Before Mr. Justice Sir Pramada Charan Banerfi and Mr. Justice Byves. 

HARIBANS RAI and OTHEEB (JODaEMEKT-DEBTOBS) V, SRI NIWAS NAIK 

(DBaEEE-HOLDEB.)* 

Civil Procedure Code (1903), order XXXIV, rule li^ExecuUon of decree- 
Usufructuary mortgage— Suit for possession of mortgaged property— Decree 
for possession and cosis—Execution for costs by aUachment of part of mart, 
gaged property. 

Certain usufruofcuary mortgagees suing for possession of the mortgaged 
property, wliicli had not been delivered to them, obtained a decree for possession 
and for costs. In execution of their decree for costs the mortgagees applied for 
attachment of part of the mortgaged property. Eeld that this application was 
not barred by the- provisions of order XXXIV, rule 14, of the Code of Civil 
Procedure, 190S. Khiarajmal v. Daim (1) distinguished. MziJiammad Abdul 
Eashid Khan v. Dilsukh Bai (2) referred to. 

Tee facts of this case Trere as follows : — 

The appellants and their predece ssors in title executed a 
usufructuary mortgage in favour of one Subba Eai on the 3rd of 
October, 18S7. The mortgage was assigned to Sri Niwas Eai 
Kalia and others, the respondents. Part of thejproperty mortgaged 
was in the possession of prior mortgagees and the mortgagors also 
held mortgagee rights in other property which they included in 
the mortgage. In regard to those two descriptions of property, 
it was provided in the mortgage that the mortgagors would redeem 
the prior mortgage and foreclose the ihortgage held by them and 
then deliver possession to their mortgagee, Subba Eai. The 


mortgagors complied with the terms of the mortgage so far that 
they redeemed the prior mortgage and foreclosed the mortgage 
held by them, but tliey did not deliv^er possession to the mortgagee. 
Thereupon the assignees of the mortgagee brought a suit for 
possession and obtained a decree, which awarded them costs. In 
execution of this decree for costs, they applied for attachment 
of the mortgaged property, that is, of the equity of redemption 
of the mortgagors in respect of the said property. The appellants 
objected to the attachment on the ground that it would contravene 
the provisions of order XXXIV, rule 14, of the Code of Ciril 
Procedure, and that as the mortgagees are in possession under t e 

• Riist Appeal No. 237 of 1912 from a deoree of Ali Ausat, officiating Subor- 
dinate Judge of GhAmpur, dated the 14th of June, 1912. 

(1) (1904) I L. S., 32 Oalo., 296. (2) (1905) I. L. •» ‘ 
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mortgage, they were not entitled to bring to sale the mortgagors’ 
rights. This objection was overruled by the court below, and the 
mortgagors thereupon appealed to the High Court. 

Mr. Muhammad Ishaq Khan, for the appellants. 

Babu Sital Prasad Ohosh (with him Babu Jogindro Nath 
Ghaudhri), for the respondents. 

Banerji, and Rtves JJ.: — The facts of this case are these: — 
The appellants and their predecessors in title executed a usufruc- 
tuary mortgage in favour of- one Subba Eai on the 3rd of October, 
1887. The mortgage was assigned to Sri Niwas Eai Kalia and- 
others, the respondents. Part of the property mortgaged was in 
the possession of prior mortgagees and the mortgagors also held 
mortgagee rights in other property which they included in the 
mortgage. In regard to these two descriptions of property, it 
was provided in the mortgage that the mortgagors would redeem 
the prior mortgage and foreclose the mortgage lield by them and 
then deliver possession to their mortgagee, Subba Eai. The mort- 
gagors complied with the terras of the mortgage so far that they 
redeemed the prior mortgages and foreclosed the mortgages held 
by them, but they did not deliver possession to the mortgagee. 
Thereupon the assignees of the mortgagee brought a suit for pos- 
session and obtained a decree, which awarded them costs. In 
execution of the decree for costs, they have applied for attachment 
of the mortgaged property, that is, of the equity of redemption 
of the mortgagors in respect of the said property. The appellants 
objected to the attachment on the ground that it would contravene 
the provisions of order XXXIV, rule 14, of the Code of Civil 
Procedure, and that as the mortgagees are in possession under 
the mortgage, they are not entitled to bring to sale the mortgagors’ 
rights. This objection having been overruled by the court below, 
this appeal has been preferred, and the same plea has been reite- 
rated in the appeal. In our opinion, the decision of the court 
below is right. Eule 14 of order XXXIV of the Code of Civil 
Procedure provides that “ where a mortgagee has obtained a decree 
for the payment of money in satisfaction of a claim arising under 
the mortgage, he shall not be entitled to bring the mortgaged 
property to sale otherwise than, by instituting a suit for sale in 
enforcement of the mortgage.” The question is whether the 
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Oollector held that the defendant, though a proprietor, had ta' 
Udit Tiwabi ■^'he land from the plaintiff as sub-tenant and decreed- the c!a 
’ BiLei On the defendant’s appeal to the District Judge the Ioi 

Bande. appellate court, without deciding the preliminary objection rai 
by the plaintiff that, no appeal lay to that court, reversed I 
decree, holding that the defendant, had not taken the land unc 
a contract from the plaintiff, hut that he had forcibly ejected t 
^plaintiff several years ago and that the plaintiff’s occupancy rig 
was extinguished. The plaintiff appealed to, the High Ooilrfe. 

The appeal first came before Tubball, J., who referred the ca 
to a Bench of two Judges. 

■The case coming on before a Division Bench. 

Babu Piari Lai Banerji^ for the appellant - 
The learned Judge has erred in deciding the appeal before hii 
without deciding the plaintiff’s preliminary objection that i 
appeal lay. An appeal would lie to Iiim, if a question of pr 
prietary title was in issue before the. court of Grst wstnnco ax 
before him. In this case, no question of proprietary title Wi 
ever in issue. The plaintiff claimed no proprietary title himse 
nor ever denied the defendant’s proprietary title. The plainti 
alleged a specific contract of tenancy and that was the onl 
(Question that arose m the case. If the tenancy was proved, th 
plaintiff would succeed. If the tenancy was not proved, the defer 
dant's possession would prevail. The defendant was admitted! 
in possession and his allegation that ho was in possession ns pre 
prietor was a mere surplusage. It practically amounted simply to i 
denial of the alleged tenancy and thus the only question in issue wai 
whether the alleged contract of tenancy was proved. No appeal 
therefore, lay to the District Judge. The case of Pal OJiand v, 
ShaTTila (1) was wrongly decided and should not liavc been followed 
Pandit Ladli Prasad ZufsU (with him Pandit Mohan IMi 


Mehru), for the respondent : — ■ 

The case reported in 2 A, L. J., 176, is exactly in point and 
is a Division Bench ruling. The defendant, by pleading that ho 
was in possession as proprietor, did raise a question of proprietary 
title which the Assistant Collector could have referred to a Cini 
Court for deci ion under the provisions of section 199 of the 
(I) {iP05) 2 A. L- J., 170. 
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Tenancy Act. If ilie defendanfc was directed to bring a suit 1913 
in the Civil Court for declaration of his proprietary right, he ^tdit Tiwabi 
could not have been met by the plaintiff with an allegation that BrnAm 
there was no need for such a declaration as his proprietary right Pandb. 
was not denied. Possession, as proprietor, was denied and that 
raised a question of proprietary title. 

Babu Piari Lai Banerji, not heard in- reply. 

Todball and Piggott, JJ.: — This is a second appeal by the 
plaintiff, whose suit for recovery of possession was decreed by an 
Assistant Collector of the Gorakhpur district, but has been 
dismissed by the District Judge of Gorakhpur on appeal. The 
question is whether an appeal lay, under the circumstances, to the 
court of the District Judge. The plaintiff alleged that the land 
in suit was his occupancy holding and that ho had sub-let it to the 
defendant, whom he now desires to eject by a suit under the pro- 
visions of the Agra Tenancy Act for that purpose. The defendant 
replied that he was a co-sharer in the mahal and held the land in 
suit as his Ichud-lcaalit. Wo cannot see that the defendant’s title 
as proprietor was ever denied by the plaintiff. Certainly the latter 
never claimed to be himself the proprietor of the land in dispute 
or to have any right in the same, other than the right of an 
occupancy tenant. Under the circumstances it appears to us 
impossible to say that a question of proprietary title was raised 
by the pleadings. We have been referred in argument to the 
provisions of section 199 of the Tenancy Act, According to that 
section where, in a suit like the present, a question of proprietary 
title is raised by the defendant, the Bevenue Court may either 
determine the question of title itself or require the defendant to 
institute a suit in the Civil Court for the determination of the 
same. If the Assistant Collector had begun by holding that the 
present was a case to which the provisions of section 199 aforesaid 
applied, and had required the defendant to institute a suit in the 
Civil Court, that suit would have been one for a declaration that 
the defendant was the proprietor, or one of the proprietors, of the 
land in suit, in the sense of being a co-sharer in the mahal to which 
this land appertains. Such a suit, so far as we can gather, would 
have been met by' the present plaintiff with a plea that he never 
had denied, or was disposed to deny, the defendant’s proprietary 
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■ “ decree-holder. Notice was issued to , the jndgement- 

debtors. After sereral ajitempts to serve them persoMlly bad 
failed, substituted service was allowed and an . order under order 


rule 16, was passed in favour of the assignee. The assignee 


tiien apphedfor execution of the decree. Thereupon the judge- 
ment-debtors raised an objection . that the deed of sale being 
unregistered, the assignee had no title and therefore could not 
execute the decree. The courts below, relying on the decisions in 
Abdul Majid v. Muhammad Faizullah (1) and in Baij Fath 
Lohca y, Binoyend/ra Nath Palit (2) dismissed the objections. 
Hence the present appeal. On behalf of the appellants it is urged 
that the deed in question transferred to the assignee an interest in 
immoyable property and therefore in view of section VI (b) and 
section 49, clause {aJ,of the Registration Act, the assignee has no 
interest. Reliance was placed on Qo'pal Narayan v. Trimhah 
Badashiv (3) and Mutsaddi Lai v. IMiammad Hanif (4). 
Of these two, the former decision was passed in 18T6 and the 
judgement gives no reason for the decision, in regard to the 
latter, it is not in point at all. That case related to the transfer 
of the rights of the mortgagees under the mortgage-deed by. 
means of an unregistered document. In our opinion, this appeal 
must fail. In the first place, the proper occasion for the appellants 
to take this objection was on the application of the assignee for 
an order under order XXI, rule 16. In the next place, in view of 
the decisions in I. L. R., 18 All,, p. 89, 1. L. R., 23 Calc., p. 450and 
6 0. W. N., p. 5, it seems to us that there is no force in this 
appeal. The latter case is on all fours with the case now before 
us. A decree not being immovable property, it has been held in 
the Calcutta cases noted above that the transfer of a decree does 
not operate to create an interest in immovable property and the 
deed of transfer -is, therefore, not compulsorily registrable. Jn 
our opinion, the appeal must fail, and we dismiss it with costs. ^ 

. ' Ayipcal dismmecl. 

(1) (1890) i. R. B.; 13 Ail., 89. (3) (1876) I. L. B., 1 Bom., 207. 

. - (2) (1901) 6 0, W. N., 5. 1 (4) ( 1912 ) 10 A. L. J., 167. 
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Before Mr. Jtisiieo Bi/vos ai}AMr. Jtis{.ie6 BtggoU. 

PEMA (DefeKdant) v. JAS KUNWAR (Pr.AiNTiPP).* 

Act (Local ) No. HI O/1901 (United Provinces Land. Itevenm Act), seathne 107 

and 111 — Partition— Joint Evidii fa^nily—Bindu widow—OIaim for 

tion ly widow in possession in lieu of maintenance vtoreli/, though recorded, 

Bolatii oausft, as a co-sharer. 

Held that the v/idov? of a niomhor of a Joint Hindu family who is in posBon* 
fiion of a portion of the family property under a family arranRomont, In lion of 
maintenance merely, is not a oo-Bhnror and cannot in virtue of such ''ponHonnlon 
enforce a claim for partition of the share of which she is so in possoDsion, ovon 
though her name may he recorded solatii eausd ns a oo-sharor. Kailashi Ktiar v. 
Badri Prasad (1), Bhoop Singh v, Phool Koivor (2) and Jhunna Kuar v. 
Chain Suhh (3) followed, Bhupdl Singh v. Mohan Singh (4) rdforrocT to. 
Eahib-ullah v. Musammat Kushiniba (6) distinguished. 

3?he facts of the case -were as follows 

Mohan Singh, the ancestor of the parties, was the owner of tlio 
property in dispute. He died about thirty or thirty-fivo years ago. 
He had three sons, Prem Singh, Gail a Singh and Poma. Prom 
Singh died during the life-time of Mohan Singh, leaving him survi- 
ving bis widow, the plaintiff; Gaila Singh died shortly after Mohan 
Singh*s death. On the death of Mohan Singh, his property was 
recorded in the khewat in the names of the aforesaid Qaila, Musam- 
mat JasKunwar the plaintiff, and Pema the objector. On tho 
strength of the entry of her name in tho khewat, tho plaintiff appli- 
ed to the Revenue Court for imperfect partition of her Share. 
Pema and the sons and representatives of Qaila, tho deceased 
brother, objected, saying that tho name of the plaintiff was entered 
by way of consolation, that she was allowed to realize the rents and 
profits of the particular share in lieu of maintenance allowance, and 
that she could not have the share partitioned. Tho Revenue Court 
disallowed the objections of the defendants, but held that the pro- 
perty in dispute was given to the plaintiff for her support. On 
appeal, the District Judge confirmed the decree of the Revenue 
Court on the ground that the plaintiff, being a recorded co-sharer, 

• Second Appeal Ho. 164 of 1913, from a decree of L, Johnston, District 
Judge of Meerut, dated the 4th of Octoter, 1912, confirming a deerco of 
Mnhammad Ghafnr Kha n , Assistant Collector, Eirst Class, of Meerut, dated tho 
SOtli of July, 1912, 

(1) S. A. No. S44 of 1913, decided (3) (1861) I, D. E., 8 All, 400. 

I7tli July, 1913. 

(a) (1867) K. W. P., H. C. Eep„ 368. (4); (1897) I. D. E„ 19 All., £24, 

(6)1(1908) 8 A. It, Z. 481. 
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Hindu Law, 7th Edition, paragraphs 395, 396 and 39V. Tho 

law applicable to a Hindu widow , entitling her to claim parti- 

V. ■' tion under the RWenue Law, would be quite applicable to a 
JibKukwab. present. This case approaches very nearly the 

case reported in I. L. E., 3 All., 400, which was a case of a 
Hindu widow claiming partition under, the Revenue Act. The case 
oi Bhoo^ Singh Y. Fhool Kow&r (1) relied on by the other side, 
is not to the point, inasmuch as the facts of the case, as set forth in 
the judgement, do not disclose whether the woman claiimng partv 
.tion in that case, was a « recorded co-sharer ” Moreover the law 
anplicable to partition there was materially different from tho 
present law. In Act XIX of 1863, section 3. the ™ 

terms were brought in for the tat tone m Act XIX otlSK, 
f nTotaetor may be a co-sharer but. all co-sharers are not pro no- 
tr BesWes, a Hindu widow whois in possession otpropcdym 

; possession, and the obarge will bold good for h ^ 

^^l^e r^oSi/thoL! of 

Ucu of her dower. Ser right was a h 

f .r Hindu widow in possession of prop® I r. 

lIoreoverinAo , ..-harer’ jioW; 0 ®nr 3 , and, , jt.! 

uaed where the wot o y ba 

eubstantial change law 0 ^^^ 

the word ‘proP™ - , 

• «• co-sharer." ' -r-r .^Xhe fac^ ^ 

- and E“'>‘:®l'i; 7 siogh was the 

. i-f. 00 follows Prejn . carf'i^^ 

arises are as He had three sons, 

dari proper y. _ life-time of ’^0 ' 

S. 0 ^dow. 
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names of Qaila, Musammat Jas Kun-war and Pema, Subsequently 
Gaila died and the names of bis widow and sons were recorded in 
. the khewat instead of his own name. On the 13th of November, 
1911, Musammat Jas Kunwar instituted a «uit in the Kevenue 
Dourt for imperfect partition in respect of a one-third share of the 
property which £ad originally belonged to Mohan Singh, stating in 
her plaint that she was “ the owner, 2 amindar and co-sharer of 
one-third out of one-fourth share in the holdings beariog khewat 
Nos. 22, 23 and 33 in mauza Nehru, ” and was in possession there- 
of. The reason for seeking partition, she alleged, was because 
there were constant disputes between the parties owing to the 
property being joint. Pema, defendant appellant, objected under 
section 111 of the Kevenue Act, on the ground that Musammat Jas 
Kunwar’s name had been entered in the Revenue papers merely 
for her consolation, and that she was not in possession as a co-sharer, 
but had been receiving maintenance only, arid that was all that she 
was entitled to, 

_ . The first court framed, among others, two issues, as to the entry 
of Musammat Jas Kunwar’s name in the khewat and as to her 
possession. That court decided both these issues in the plaintiff’s 
favour and disallowed Pema’s objection. On appeal the learned 
District Judge found as follows : — 

“ It appears that Musammat Jas Kimwar has been in 4 )osses- 
sion of her husband’s share, and I find accordingly. As her 
husband predeceased her father-in-law, it appears^ that she was 
-allowed her husband’s share on her father-in-law’s death, in lieu of 
maintenance and by way of consolation and she was recorded at 
Mohan Singh's death as a co-sharer. She is entitled then to parti- 
tion of the share recorded in her name. It is clear that Musam* 
.mat Jas Kunwar has 'not absolute ownership.” He dismissed the 
appeal. 

It has been contended before us that, on the facts found, Mu- 
sammat Jas Kunwar is not entitled to partition, because she cannot 
be said to be a co-sharer, and the mere fact that she is recorded in 
- the khewat as such, does not make her a co-sharer. It is argued 
that she has not even the limited estate of a Hindu widow in poss- 
ession of her deceased husband’s share. As her husband died in the 
life-time of her father-in-law, the utmost that she was entitled tOj 
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i 

1918 Sir nmy nichards, Knight, Chief Justice, and Mr. Justice Tiggoti. , 

August, 1. BALWANT SINGH kvo akoxheh (Pcaiktiffs) v. GAYAN SINGH ahd 
' OTHBnB (DEFEHDAirrS).* 

Mortgage — Inlorosl — Construction of document— Mortgage hy conditional sale 
toiih no provision for post diom interest — Post diem interest not'allowed. ' 

A motlgago oxcout-od in 1869 provided for the payment of the sum of Es. 300 
wifh inlorost at Bs. 1-8 per cent, pot mensem in one lump sum upon a certain 
Bpooiflod date four years from the date of the mortgage. It further provided 
that, if the money •was not paid upon that date, the property mortgaged should 
become the ahsoluto propotty of tho mortgagee. Thera was no stipulation of any 
kind as to tho payment of interest after tho date fixed. 

Bold that the mortgagee was not entitled to post diem interest. Mathura 
Das V. Baja Karhidar Bahadur (1) distinguished. Oudri Koer v. Bhuianestoari 
Coomar Singh (2) and Molt Singh v. Bamohari Singh (3) followed. 

The facts of this case were as follows : — • 

Dliaram Singh and Sundar Singh, the predecessors in title of 
defendants, executed a mortgage hy conditional sale in fayour 
of Towri Singh, the ancestor of the plaintiflfe, on the 9th of March, 
1869. The mortgage purported to haye been executed to pay 
off a prior mortgage of the 14th of January, 1864,- in fayour of one 
Pern Singh. The defendants pleaded payment and absence of legal 
necessity to make the mortgage, but both the pleas were "decided 
against them. The Subordinate Judge decreed the suit, giving' six ' 
months’ time to the defendants to redeem. Interest was to he" 
calculated up to six months from the date of decree. The District 
Judge, however, modified the decree only allowing interest for 
four years from the date of the bond. 

The terms of the bond were as below : — 

“In order to pay oS a previous mortgage deed I have borrowed Rs. 300 from 
the mortgagee and hypothecated the share of which I am the owner as seourfty. 

I will repay and liquidate the loan with interest at 1-8 per mensem in one lump 
sum within four years. If I fail to do this, after the expiration of the appointed 
period, the hypothecated property may he foreclosed and sold outright. *’ ■ 

The learned Judge held that the intention of the parties was ' 
that no interest was to be paid after four years from the date of 
the bond. The plaintiffs appealed to the High Court. 

* Second Appeal No. 174 of 1913 from a decree of E. 0. Allen, Distriot- 
Judge of Mainpuri, dated tho 14th of August, 1912, modifying a decree of Pratap 
Singh, Additional Subordinate Judge of Mainpuri, dated the 20th of January, 
1912. 

(1) (1896) I. L, B., 19 All., 89. (2) (189l)il. L, E., 19 Calc., 19. 

(3) (1897) L L. B., 24 Calc., 699, 
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Babu Sital Prasad Ghose, for the appellant • 

The relation of mortgagor and mortgagee subsists so long^ as 
(he mortgage is not foreslosed, and so long as that relation subsists 
interest is payable. The interest is a charge upon the property. 

In all cases of redemption interest runs up to the date of payment 
and in cases of foreclosure up to the date the property is foreclosed, 
Mathura Das v. Baja Narindar Bahadur (1), Gudri Eoer v. 
Bhuhaneswari Goomar Singh (2). The case of BiBramjit 
Tewari v. Durga Dyal Tewari (3) is against me, but that does 
not lay down the correct law. In fact a subsequent case, Moti 
Singh v. Ramohari Singh (4), does not follow that case. ^ Even 
. though the courts are not bound to allow the stipulated rate of 
interest, they have inherent power to allow interest under the 
Interest Act. In this case such a power should be exercised. Order 
XXXIV, rule 2, of the Code of Civil Procedure also contemplates 
that interest should be allowed up to the date of redemption. 

• The Hon’ble Dr. Sundar Lai (with him The Hon’blo Mr. 
Ahdul Baoof), for the respondents : — 

The question is whether interest is payable on this mortgage. 
The question of intention is material. The intention was that the 
property was to be absolutely conveyed if principal and interest was 
not paid by the, end of four years. This is no contract for payment 
of any interest after four years, at the end of which period the 
property was to become the property of the mortgagee and the debt 
wiped off. The contract of mortgage contemplated that the debt will 
be extinguished either by payment or by transfer of property in 
lieu thereof, at the end of the term. The payment of interest posi 
diem was not contemplated. The mortgage in question is the 
creation of a contract and in the absence 'of a stipulation in the 
morfgaga the interest -post diem (even if it were payable by way 
of compensation or under the provisions of Act XXXII of 1839 
(Interest Act), could not be made a charge upon the property. 
There is no statutory provision creating such a charge for any 
interest payable as compensation. • ■ “ - 

Richards, C. J. and Piqgott, J : — This appeal arises out of a 
suit for foreclosure. The mortgage is a very old one, being dated 
the 9th of March, 1869. The mortgage provided for the payment 
(1) (1896) I. L. R., 19 All., 39. (3) (1893) I. L. R., 21 Oalo., 274. 
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of tliG sum of Rs. 300 wibli interest at 1-8 per cent, per mensem^ 
in. one lump sum upon a certain specified date/ four years from. the 
date of tlie mortgage. It then provided that if the money was not 
paid on that date the property should he the absolute property of 
tlie mortgagee. There was no stipulation of any kind for the 
payment of interest after the date fixed ; and the mortgage, as 
mentioned above, was made before the passing of the Transfer of 
Property Act. Numerous defences were raised in the courts 
below. 

The court of first instance gave a decree for foreclosure as- 
certaining the interest at the sum of Rs. 3,178-4-7 together with' 
tho Rs. 300 for principal, and provided that if payment was not 
made on the 20th day of July, 1912, the defendants should he 
absolutely debarred from ail right to redeem the mortgaged 
property. 

The lower appellate court modified the decree of the court 
below to this extent that it ascertained the amount due as being ^ 

Rs. 300 principal together with interest at 1-8 per cent, per 
mensem for four years, that is to say, Rs. 300 for principal, and 
Rs. 216 for interest making a total ofBs, 516, Six months were ^ 5 
allowed for payment, during which period of six months interest ( 

at the rate of 6 per cent, per annum should fun. ^ 

The plaintiffs come here in second appeal contending that the 
decree of the court of first instance was correct and that the ' ^ 

interest should have been allowed at the contractual rate during ] 

the whole period up to the time fixed for payment. In the course ‘ 

of the argument the learned vakil on behalf of the appellants 
contended that, even if he was not allowed the contractual rate of 
interest he should be allowed some rate of interest under the 
provisions of the Interest Act. ^ 

The main proposition of. the appellants is that in all cases of / 

mortgage by conditional sale, interest at the contractual rate, runs 
up to the time fixed for payment and that this is the necessary ^ ^ 

consequence of the relationship , of mortgagor and mortgagee j : 

whether the payment of interest is or is not provided for by the deed. ^ / , 

The question is by no means free from difficulty. In the case of l 

Gudri Koef v. Bhuhaneswari Coormr Singh ( 1) it was held, under . J 

(1) (1891) I. L. B., 19 Oalo„ 19. 
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circumstances which we cannot distinguish from the present, that 
post diem interest was not recoverable. This case was referred 
/o and approved by the majority of the Court in the Pull Bench 
ruling of Moti Singh • v. Ramohari Singh (1). The question 
of post diem interest came before their Lordships of the 
Privy Council in the case of Mathura Das v. Raja Narindar 
Bahadur (2). In that case ( which was one of a simple mortgage) 
this High Court had refused to allow post diem interest. This 
decision was overruled by their Lordships of the Privy Council : 
but a perusal of the judgement shows that their Lordships based 
their judgement on the particular terms of the mortgage deed and 
in particular upon a covenant in that deed which provided that the 
mortgagor would not transfer the mortgaged property until the full 
principal and interest had been paid. The stipulations in that deed 
upon which their Lordships relied are entirely absent from the 
mortgage in the present case. Under these circumstances, we see 
no sufldcient reason to interfere with the decision of the court 
below. 

With regard to the point that interest should be allowed under 
the Interest Act, it seems extremely doubtful, having regard 
to the time which has elapsed since the deed was entered into, 
whether any interest could be reasonable under that Act, but in 
any event we do not think that the sum which could be awarded 
under that Act would be a charge on the property. In the pre- 
sent case, the duty of the court is to ascertain what sum is now 
charged on the property for principal and interest. 

Under these circumstances, we think that the decision of the 
court below was correct, and we accordingly dismiss the appeal 
with costs. The time for payment is enlarged so as to run for 
four months from the date of this decree. Simple interest at 6 
per cent, per annum will continue to run as decreed by the court 
below. The decree will not issue until the appellant or respondent 
has made good the deficiency. 

Appeal dismissed. 

(1897) L L. R., 24 Oalo., 699. (2) (1895) I, L. R., 10 AU., 89. 
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Bdfoi^c Mr. Justice Tudhdll aiid Mr, Justice Muham^nad Safiq. . ' 
MAHENDILl GOPALMUKEKJI (Appmcakt) v. LACHMAN PRASAD ano 
ANOTHEii (Opposite PARnss).* 

Company—Windmg vp-Shares applied for : subject to a condition, and partly ' 
paid for Cciidilim not fulfilled — Resolution of company to refund part 
paymenl—PoMion of applicant as reyards winding up proceedings. 

A company started in Meerut in 1004, with objects of a very general nature;: 
proposed in I'JOG to eroot n mill at Pyzabad, and accordingly issued a prospectus 
and invited the public to subscribe the necessary capital. On the faith of this 
prospectus one M. applied for shares, but added to his application a condition to 
the following effect : — » Those shares are only subscribed on the condition that 
any mill is started in the suburbs of Fyzabad.’* The company, however, foahd 
that they could not raise the necessary funds to start a mill at Fyzabad, and 
thcroforo passed a resolution that the money already subscribed for that 
purpose should bo refunded. But before this was done the company went 
into liquidation. 

Held that M. was in the circumstances not a member of the company, but 
a creditor and entitled to get back what he had.already paid. 

The facts of this case were as follows : — 

A company was started in Meerut in 1904, which was called 
the Ganga General Mills Company, Limited. Its object appar- 
ently was to carry on business of any and every description. 
Apparently in 1908 this company considered the advisability 
of starting a branch mill at Fyzabad or ibs'snburbs. It accord- 
ingly issued a prospectus and invited the public to subscribe 
the necessary capital. The present applicant put in an applica-. 
tion in the ordinary form in which the following condition was 
entered : — “ These shares are subscribed only on condition that 
any mill is started in the suburbs of . Fyzabad.” The applii'ar 
tion was entertained by the Directors and shares were allotted, but 
no mill was started at Fyzabad. Subsequently, on the 27th of 
September, 1909, a resolution was passed by the company that "as. 
there was no prospect of starting a branch factory at Fyzabad, the 
conditional, share-holders may be paid.” After this the^ompany 
failed and went into liquidation. The present appellant s na-me 
was on the register of members, and he was called upon to pay the, 
balance due on the shares. The court of first instance held that he 
was a member of the company and therefore must pay the balance due 
from. him. The applicant thereupon appealed to the High Court. 


•First Appeal No. 17 of 1913, -from an order of L, Johnston,, Distrjot Jadga 
of Meerut, dated the IHb of Ootobor, 1913. 
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Dr. Surendm Nath Sen, for the appellant. 

. Mr., Nihal,Chand and the Hon’ble Dr. Tej Bahadur Sapru, 
for, the respondents. „ • . 

Tctdball, and Muhahjiad Rafiq, JJ. : — These four appeals 
are all connected arid are governed by this judgement. The facts 
are very briefly as follows : — A company was started in Meerut in 
1904, which was called the Ganga General Mills Company, Limited. 
Its object apparently was to carry on business of any and every 
description that can be done under the sun. Apparently in 1906 
this company considered the advisability of starting a branch mill 
at ITyzabad or its suburbs. It accordingly issued a prospectus and 
invited the public to subscribe the necessary capital. The present 
appellant put in an application in the ordinary form in whiclx the 
following condition was entered : — “ These shares are subscribed 
only on condition that any mill is started in the suburbs of 
Fyzabad.” The application was entertained by the Directors and 
shares were allotted, but no mill was started at Fyzabad. 
Subsequently on the 27th of September, 1909, a resolution was 
.passed by the company that “ as there was no prospect of starting 
a branch factory at Fyzabad, the conditional share-holders may be 
paid." In other words, the company, finding that it could not raise 
Buflicient funds to carry on the business of the company at Fyz? 
nbad, made up its mind to tahe the only course that it could honestly 
take, i.e., to refund the sum it had already taken from the appli- 
cant. . After this the company failed and went into liquidation. 
The present appellant’s name was on the register of members and 
be, .was, called; .upon to pay the balance due on the shares. The 
court below has held that he is a member of the company and 
therefore must pay the balance due from him. Hence the appeal. 
A preliminary objection is taken that the notice required by 
Bection 169 of the Companies Act, has not been given within the 
time prescribed by law, and the time has not been e.\ tended. On 
it being pointed out that the learned Judge of this Court before 
whom the appeal was presented e.Ktendcd the time for service of 
' notice, it was urged that it was au exparlc order and the present 
case was not a fit one for the granting of such an extension. An 
aflSdavit was filed by the appellant to the effect that he had been 
misled by the legal advice given to him and hence the delay in 
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making the appeal and application. We do not deem it necessary 
to go in detail into this question. The circumstances are peculiar, 
and in our opinion in such circumstances extension of time ought 
to be granted and has properly been granted. 

In regard to the merits of the case the decision depends upon the 
question as- to whether the condition on which the present appel- 
lant applied for shares was a condition precedent to his becoming 
a share-holder in the company. We have little hesitation, looking 
to the facts of the case and the subsequent conduct of the company 
itself, that it was clearly understood by the present appellant and 
the company that it was a condition precedent that a branch mill 
should be started at Fyzabad or its suburbs. If it had been 
otherwise, there would have been no necessity for the company to 
pass the resolution of the 27th of September, 1909. It appears 
that the company wished to raise funds locally and the persons 
living in Fyzabad were willing tO' subscribe provided that a mill 
was started there. The learned advocate for ^the respondents 
admits that if the condition is a condition precedent, as stated 
above, the appellant is entitled to succeed. In view of the facts 
stated above we have no hesitation in saying that the condition 
was a condition precedent. The appellant is not a member of the 
company, but apparently is a creditor and entitled to get back 
what he has already paid. We allow the appeal and set aside the 
order of the court below. His name will be removed from the 
list of contributories. The appellant will get his costs in both 
courts. 

'' Appeal allowed, 
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Before Sir Benry Bichardst Knight, Chief Jusiiu, and Mr Justice Sir Pramada 

Charan Banerji. 

BANDHIR SINGH (Pluntiff) v. BHAGWAN DAS (Defendant). • 

Act {Local) Bo. Ill of 1901 {United Provinces Land Revenue Act), section 111— 
Plaintiff referred to Civil Court— Suit filed within time but subseguently with' 
draw)i— Second suit filed after proscribed period. 

"Whoro a Rovonuo Court, acting under Boction 111 of the United Provinces 
Land Revenue Act, 1901, required party to the case before it to institute a suit 
in the Civil Court within three months, and the plaintiff did so, hut for some 
technical reason had to \Yithdraw it with pocmifision to bring a fresh suit, which 
was in fact filed without delay, hut after the three months bad expired ; held 
that the second suit must bo considered to bo a continuation of the first suit, and 
it could not, therefore, bo hold that the plaintifi had not complied with the 
order of the Revenue Court. 

The facts of this case, so far as they are material for the pur- 
poses of this report, were as follows : — 

The plaintiff brought a suit in the Civil Court for a declaration 
of his title to certain immovable property in pursuance of an 
order of a Revenue Court under section 111 of Act No. Ill of 1901. 
The suit was instituted within the three months allowed, but was 
withdrawn on account of a technical defect, with liberty to bring 
a fresh suit. The present suit, which has given rise to this appeal, 
was accordingly filed, but beyond tho three months allowed by 
the Revenue Court. Tho court below decreed tho suit in part. 
Both parties appealed, the plaintiff contending that the whole suit 
should have been decreed, and the defendant that the entire suit 
should have been dismissed. 

Munshi Gulzari Lai, for defendant respondent, contended 
that the suit, not having been filed within three months, was 
barred by time. He relied on Banwari Lai v. Oopi (1). The 
mere fact that originally the suit was instituted within three 
months did not help the plaintiff, inasmuch as the present suit 
was nob filed within three months. The permission granted by 
the court to file a fresh suit was subject to the time limitation for 
the filing of the suit. 

Babu PiaTi Lai Banerji (for Babu Durga Gharan Banerji), 
for the plaintiff appellant, urged that the present suit should be 

• Second Appeal No. 663 of 1912 from a deoteo of E. E. P. Rose, Additional 
Judge of Gorakhpur, dated tho 22ad of February, 1912, modifying a deproe of 
Eesri Narain Ohand, Munsif of Basti, dated tho 20th of September, 1911. 

(1) (1907) 4 A. L. J., 713. 
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■ deemed to:^ be. a suit in continuaition of the. first smt..: which ;wa 3 

;Eakdhis withm three mont&, and the present suit was filed on the very 

faiKGH next day after the first.suit was withdrawn; ; ^ 

Oulzari Lai was heard in reply on other points arising 

in the cross appeal filed by the defendants appellants. ' 

- ’Richa rds, C. J . and Banerji, J.— This and the connected appeal 
Nb. 765 of 1912 arise out of the same suit. The suit was brought 
by the plaintiff for a declaration of his title in respect of a thiVe 
anna two pie odd share in mauza Manjaba Hardaspur. It appears 
that on the 10 th of June, 1901, Bhagwan" Das, the respondent in 
this appear and the appellant'^ in the connected appeal, and five 
other persons, who were defendants to the suit, sold asix'ahna'eight 
pie share lii the village in question to the predecessor ,ih title of 
the plaintiff. At that time, however, 'mutation could only he 
obtained in respect of a three anna five pie odd share. - In' the 
year 1908, Bhagwan Das applied for partition, alleging himself 
to be entitled to certain shares in the village. The plaintiff 
contested the share claimed by Bhagwan Das. Thereupon 
the Eev.enuo Court directed the plaintiff in the present suit 
to ‘ institute proceedings in • the Civil ' Court, " within three 
months, to establish his title. A suit was instituted within 
the prescribed period, but for some techhicar reason the' suit 
had to be withdrawn with leave to bring a fresh suit. The 
court of first instance decreed the plaintifi’s claim to the extent 
of a two anna six pie odd share against Bhagwan Das and 
his co-defendant of the ‘ first party. The defendant, Bhagwan 
Das, appealed to the lower appellate court. The lower appellate 
court has given a judgement' which we' feel great difficulty in 
understanding. In the first place, the learned Judge seems to 
ihink that he t^as entitled to apportion the liability of Bhagwan 
Das' and his co-vendors.- We think that this was quite incdfrect, 
AU'the vendors were jointly liable to 'make good the property 
which they purported to sell out of any property which they had at 
the time of the sale' or which they subsequently acquired. If 
were to accept the finding of the learned Additional Judge that 
Bhagwan Das acquired an eight pie share after the date of ^bo 
puirchas'e, it might possibly be a reason for giving the 
decree to the full extent claimed. However, the plaintiff 
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to have rcoourso against such portion of the family property as he had taken 
‘ in exchange therefor. Byjnath Lall v. Eamooieen Ghowdry (1) distinguished. 

The facts of this case were as follows i — 

Bhagirath and Baldco, two brothers, formed a joint Hindu 
family, and owned, amongst other zamindari property, a ten biswa 
share in mauza Chau war. They jointly executed a mortgage in 
favour of the plaintiffs father. On the 8th of November, 1879, of 
this ten biswa share in Chauwar. On the 16bh of November, 
1881, the two brothers executed two separate mortgages, in 
favour of the same mortgagee, in each of which each brother 
hypothecated a five biswa share in Chauwar for half the amount 
then due under the original mortgage deed of 1879. These two 
mortgage bonds were signed by both brothers. On the 165h of 
October, 1888, the joint family property was partitioned privately 
and the whole ten biswa share in Chauwar was allotted to Baldeo^s 
share, and it became his separate property, Baldeo's mortgage was 
subsequently discharged, under circumstances related later on. 
The pilaintiflf, who was the son of the original mortgagee, 
sued to recover Rs. 4,326-4-0 on foot of the mortgage executed 
by Bhagirath on the 16th of November, 1881, and prayed that, in 
default of payment, the mortgaged property, namely, a five biswa 
share of Chauwar, bo put up for sale, or if the court considered that 
on account of the partition of the ,16bh of October, 1888, the plaintiff 
was not entitled to have the mortgaged property in Chauwar sold, 
then the other property allotted to Bhagirath in lieu of his share 
in Chauwar might be sold by auction. The representatives of the 
original mortgagors, who, however, had no longer any interest in 
the property, and their various transferees were made defendants. 
Both the lower courts decreed the suit, and directed that in default 
of payment of the mortgage money, a five biswa share in Chauwar 
be sold. The present appeal was preferred by some of the defendants 
to the suit, who were in possession of the .property both as purcha- 
sers of a portion thereof and as mortgagees under a possessory 
mortgage- of the whole ten biswas executed by Baldeo after the 
partition of the family property, 

Mr. M. L. Agarvxda, Dr, Satish Ohamdra Banerji *nd 

Munsbi Oohind Pramd, for the appellonte. 

(1) (1874) L. R., 1 1. An 100. 
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Mr. J5. jB?. O^GonoVy The Hon’ble Dr. Sundar Lai, The 
Hon’ble Dr. Tej Bahadur Sapru and Babu Lalit Mohan Ba/nerji, 
for the respondents. 

Etves, J. — This appeal arises out of the following facts 
Bhagirath and Baldeo, two brothers, formed a joint Hindu family, 
and owned, amongst other zamindari property, a ten biswa share 
in mauza ChauViar. They jointly executed a mortgage in favour 
of the plaintiff’s father, on the 8th of November, 1879, of this ten 
biswa share in Chauwar. 

On the 16th of November, 1881, the two brothers executed two 
separate mortgages, in favour of the same mortgagee, in each of 
which each brother hypothecated a five biswa share in Ohauwar 
for half the amount then due under the original mortgage deed of 
1879. These two mortgage bonds were signed by both brothers. 

On the 16th of October, 1888, the joint family property was 
partitioned privately and the whole ten biswa share in Chauwar 
was allotted to Baldeo’s share and it became his separate property. 
Baldeo’s mortgage was subsequently discharged, under circum* 
stances related later on.’ 

The plaintiff, who is the son of the original mortgagee, has now 
sued to recover Rs. 4,326-4-0 on foot of the mortgage executed by 
Bhagirath on the 16 th of November, 1881, and prayed that, in default 
of payment, the mortgaged property, namely, a five biswa share of 
Chauwar be put for sale, or if the court considered that on 
account of the partition of the 16th of October, 1888, the plaintiff 
was not entitled to have the mortgaged property in Chauwar 
sold, then the other property allotted to Bhagirath in lieu of his 
share in Chauwar might be sold by auction. Th^ representatives 
of the original mortgagors, who, however, have no longer any 
interest in the property, and their various transferees were made 
defendants. 

' Both the lower courts decreed the suit, and directed that in 
default of payment of the mortgage money, a five biswa share 
in Chauwar be sold. The present appellants are in possession of 
this property. They acquired their title under the following 
circumstances : — 

On the 11th of November, 1892, they took a possessory mort- 
gage Jrom Baldeo of his ten biswa share in Chauwar of which he 
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1913' . they bought the to biswa Share in 1893, they do not even 
Bdhdab Lai. they ■ believed it was unincumbered. If they had 

Bbw LAI,. registration records, which, as 

prudent men they should have done, .they would have discovered 
that the mortgage of Bhagirath executed in 1881 was still out- 
standing. I would dismiss the appeal with costs. 

PlGGOTT, J.— 1 concur generally. Olhe rule laid down in 
natk’s (^se obviously can have no application to transactions 
entered into with the general body of co-parceners. In the present 
case I look on the transaction of the 16th of November, 1881, as 
little more than a novation of the older contract of 1879, and 
seeing that each' of the brothers signed the other’s mortgage deed 
as a witness, it is obvious that the mortgagee was dealing with 
the two of them and had the consent of both to the transaction 
then entered into. Under the circumstances, the rights of the 
mortgagee and the liability of the mortgaged property could 
not, in my opinion, be affected by the subsequent partition. 

By the Couet : — The appeal is dismissed with costs. 

Appeal dismissed. 
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Before Sir Henry Bicliards, KnigM, Chief Justice, and Mr, Justice Sir 
Framada Charan Banerji, - 

KA.ILASHI KUNWAB (Defendaht) v. BADEI PBASAD (Peaihxifp).* 
Act {Local) Ho. Ill of 1901 {United Provhtces Land Bevenue Act), sections 107, 
111 and 112 — Partition — Joint Hindu family — Hindu widow — Claim 
for partition by widow in jsossessionl in lieu of maintenance merely, 
though recorded, Bolatii oausA, as a co-sharer. 

Held that the widow of a member of a joint Hindu family who is in possession 
of a portion of the family property under a family arrangement, in lieu of 
maintenance merely, is not a co-sharer and cannot in virtue of such possession 
enforce a claim for partition of the ahare of which she is so in possession, oven 
though her name may be recorded, solatii causd, as a co-sharer, ^Bhooy Singh v, 
Phool Kower (1) and Jhunna Kuar v. Chain Suhh (2)^refecred to. 

The facts of this case are fully set forth in the judgement. 
Briefly stated, they were these The appellant was a Hindu 
widow in a joint family and had a right to maintenance. Under 

» Second Appeal No. 344 of 1913 from a decree of Austin Kendall, District 
Judge of Cawnpore, dated the 5th of December, 1912, reversing a decree of Dina 
Nath Tandan, Assistant Collector, First Class, of Cawnpore, dated the 8fh o 
May, 1912. 

- (1) (1867) N.-W. P., H. 0. Bep., p. 868. (2) (1881) I.L.B.. 8 All,, 00. 
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brought a suit for recovery of the pro- 
WApiD Ai,i (Imt it had been acquired out of the savings of the 

htui, income of TJian Clmncrs estate and that it formed part of the 
Tom Ra'j. coi'jni^^ of that estate. The 
Tiio defendants appealed. 

Dr. Scitish Ghcmdra Bancrji (with him Sir. 3n Ahmad), for 
the nppoUant; — 

The lo^Yc^ court is wrong in presuming that the property 
w.as acquired out of the income of the husband's estate and that 
it formed part of tiiat estate. There is no presumption of law 
that property acquired by a Hindu widow forms part of her 
husband’s estate. Tlio question from what source the purchase 
monc}' cnnie is one of fact ; and it was for the plaintiffs to start their 
case with evidence suflicicnt to shift the onus of proof; DaJehina 
Kali Kchi V. Jagadishwar JBhuttacliarjee (1) ; Biwan Ran Bijai 
Bahadur S Ingh v. Indarpal Singh (2), The plaintiffs advanced no 
evidence to prove timt tlie purchase money came out of the savings 
of the income of Tlian Chand’s estate. On the other hand, the 
appellant gave evidence to show that the money was advanced by 
Chhidammi Lai, Secondly, assuming that • the property was 
purchased with the savings . of the income, it is abundantly clear 
that the widow never intended that this property should form part 
of her husband’s estate. She appropriated the property to herself, 
dealt with it by mortgaging it, and finally disposed of it by gift. 
Under such circumstances the property must be deemed to be her 
stridhan, and she was fully competent to dispose of it ; Trevelyan : 
Hindu Law, page 458. The question is one of intention to be 
judged by the widow’s conduct and mode of dealing with the 
property ; Bhagahati Koer v. Sahodra Koer (3). 

Pandit RamaJeant Malaviya, (for The Hon’ble Munshi Qohul 
Prasad; with him Babu Girdhari Lai Agarwala), for the 
respondents : — 

The leading case on the subject is that of Isri Butt Koer v. 
Hanshutti Koerain (4). The circumstances of the present case are 
_very similar to those of that case. Here, too, the widow has made 
a gift and other transfers to her relatives, not only of the property 

(1) (1897) 2 0. W. N., 197. (3) (1911) 16 0. W, N., 834. 

(2) (1899) I. L. R.., 26 Oalo'., 871. (4) (1883) I. L, S., 10 Oalo., 824. 


Subordinate Judge decreed the claim. 
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in dispute, but also of other property which formed part of her 
husband’s estate. She was attempting to change the succession, 
irrespective of whether the property was acquired by her or 
formed part of the original estate, and to give the inheritance to 
her own relatives. She was dealing alike with the property in 
dispute and property forming part of the original estate. Under 
such circumstances little value is to be attached to the fact of her 
alienation of the property in dispute as furnishing evidence of 
her intention to keep this property separate and apart from the 
corpus of her husband's estate. So, in the absence of satisfactory 
proof of such intention, the general rule must hold, namely, that 
property acquired with the accumulations of the income of her 
husband’s estate would not constitute hex stridha'ii but would form 
part of the ccu’jJU/S of that estate; Guru Das Banerji: Hindu 
Law of Marriage and Slridlmn, second edition, page 309 ; 

. Mayne : Hindu Law, seventh edition, page 846. 

Dr. Satish Glumdra Baxierji was not heard in reply. 

Richards, G. J,, and Thdball, J.— This appeal arises out of 
a suit for possession of immovable property. In the present 
appeal we are only concerned with a five biswa share in mauza 
Khiwali Abdullahganj. The claim is made by reversioners, who 
claimed that the shares in this village formed portion of the estate 
of Than Chand. Than Chand died very many years ago, leaving 
him surviving two widows, Musammat Dhan Kunwar and Musam- 
mat Lachman Kunwar. Musammat Lachman Kunwar survived 
Musammat Dhan Kunwar. Musammat Lachman Kunwar died 
on the 18th of March, 1905, and the present suit was instituted 
on the 6th of August, 1908. 

The title to the property now in dispute is shortly as follows:— 
It originally belonged to a man called Dulli; and here we may 
mention that it is not contended that Than Chand ever owned this 
property or indeed any share in this village. One Sheikh Mu- 
hammad Sharf-ud-din had a decree against Dulli, and the property 
was put up for sale in execution of this decree. It was purchased 
by one Baldeo, otherwise Badlu, a Brahman, He was not the actual 
purchaser, but he acquired the rights of the purchaser through pre- 
emption. Baldeo, otherwise Badlu, having thus become possessed 
of the property, sold it to Musammat Lachman Kunwar in the 

76 


\ 


191 S 

wXhid Am 
Khak 
"v. 

Tobi Ram. 



554 


THE INDIAN LAW REPORTS, 


VOL. XXXV. 


i9i3 


Wahid Au 
Shak 

Hv- ®- 

Tori Ram. 


year 18/4, many years after her husband’s death. Musaromat 
Lachman Kunwar mortgaged the property ; the exact date is not 
shown. ^She then on the 27 th of November, 1888, made a deed of 
gift in favour of Chhidammi Lai, her brother, who entered into 
possesssion. After the death of Chhidammi Lai, his sons, Sham 
Lai, Hoti Ram and others, sold three biswas but of the five bis- 
was to the_ appellant. A suit was then brought upon foot' of the 
mortgage which Musammat Lachman Kunwar had made, but the 
appellant redeemed the mortgage before allowing the property 
to be put up to sale. He then brought a suit claiming to have 
the remaining portion of the property sold, basing his claim on 
the fact that he had redeemed the property and paid the whole of 
the mortgage debt. The remaining portion of the property was 
sold and purchased by the appellant. The title of the appellant 
to the property is thus abundantly clear, unless it can be shown 
that the purchase by Musammat Lachman Kunwar in 1874- was a 
purchase made for the benefit of her husband’s estate, and that she 
intended that the property should form portion of his estate. 
Some evidence was given on behalf of the appellant to show that 
the purchase money which Musammat Lachman Kunwar gave 
for the property was actually lent to her by Chhidammi No evi- 
dence was given by the other side to show where the money came 
from. The learned Subordinate Judge disbelieved the evidence that 
Chhidammi Lai had advanced the purchase money, and be says at 
page 17 of the judgement : — •“ Musammat Lachman was then in pos- 
session of her husband’s property and therefore the presumption 
is that she acquired this property with the income arising out of 
her husband’s estate. It is laid down in Siromoni’s Hindu Law, 
page 372, 2nd edition : — -‘Where a widow is in possession of her hus- 
band’s estate the burden of proving any property to be her own 
separate property rests on the party calling it as such. Accord- 
ing to that principle it was for the defendants to prove that the 
share in question was Lachman s separate property and her 
stridJmn, but I think that he has failed to do so, I do not believe 
Dulli and Bhupal’s statements, that Lachhman took the money for 
this purchase from Chhidammi. I find that Lachrnan purchased 
this property out of the income of her husband’s property and 

that she had only a life interest in it and that she had no right 
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whatever to alienage it. The alienations made by her and her 
transferee’s heirs are not binding on the plaintiffs.” Even if we 
assume that the property was purchased out of the savings of the 
income of Than Chand’s estate, the widow was entitled to deal 
with those savings as she thought fit. Now if it could be shown 
that at the time of the purchase it was her intention that the pro- 
perty should become an accretion to her husband’s estate, she 
might not afterwards perhaps have been able to take it away 
from the husband’s estate and change the devolution of the title 
thereto. In the present case, however, we find that not very long 
after the acquisition of the property she mortgaged it, thus 
dealing with it as her own property. We have already mentioned 
that her husband had never owned the property or any shares 
in this village. Subsequently, in the year 1888, she made a deed 
of gift. We do not think, under these circumstances, that we 
ought to hold that it was the intention of Musammat Lachman 
Kunwar to buy this property as an accretion to her husband’s 
estate. It seems to us that the matter is well put in Mr. 
Trevelyan’s work on Hindu Law at page 458 : — “ Should she invest 
the income in such a way as to indicate her intention that it was 
not to form part of her husband’s estate, but to remain at her 
disposal, whether such investment be of a temporary or permanent 
nature, she can deal with it, at any rate, during her life-time. 
Should she not dispose of property during her life-time, it does 
not pass to her heir, but is treated as a portion of her husband’s 
estate.” Under these circumstances, we think that the appeal 
ought to be allowed. 

We accordingly allow the appeal, set aside the decree of the 
court below and, as against the present appellant, dismiss the plain- 
tiff’s claim with costs in all courts. 

Appeal allowed. 
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Boford Sir Eofiry Richards, Knight, Chief Justice, and Mr. Justice Piggotf, 
MAKHAN DAB (Dependakt) v. MaNNU LAL and anotheb (Pdaihtipps) 
AND KALLTJ DAS (Defendant).* 

Civil Procedure Code (1908), order 7, rule 15 — Summons — Question of 
sufficiency of service of sximmons, 

Tho Bummons in a BUib ■was BOtvoS on bbo pabotnal uncle of the defendant, 
vrho was a member of tho eamo Joint family and lived in the bame house with 
tho defendant. 

Meld that such Botvico was inBuBioiont in tho absence of evidence that the 
defendant himself could not bo found. 

The facta of the case were aa follows : — 

A suit was instituted against Kalka and his nephew, Makhan. 
The summons was served on Kalka personally. The summons 
issued to Makhan was also handed over to Kalka, who wrote on the 
back of the summons, “ Signature of Makhan by the pen of Kalka.” 
Neither of the defendants appeared to defend the suit, and it was 
decreed ex parte. Thereafter Makhan applied to have the ex parte 
decree set aside. Ho stated that the summons had not been served 
on him ; that he had no knowledge of the suit and that his uncle 
Kalka was a man not in his senses. It appeared that Kalka and 
Makhan were members of a joint Hindu family. It did not appear 
that Kalka had ever been authorized by Makhan to accept service 
of summons for him. It was neither proved nor alleged that at 
the time when the summons was handed over to Kalka Makhan 
could not be found, or that any attempt was made to find him and 
serve the summons on him personally. The lower court, in dispos- 
ing of Makhan’s application, held that he had failed . to prove that 
Kalka was not in his senses, or that he had not been informed of 
the institution of the suit, and dismissed his application. The 
defendant appealed to the High Court. 

■ Mr. Mukam'tnad Ishaq Khan, for the appellant : 

Under order IX, rule 13, it was sufficient for the applicant to 
show that the summons was not duly served. He need not prove 
anything more. Admittedly, the summons was not served on him 
personally ; the question is whether under the circumstances of the 
case the service was proper and sufficient. It is submitted that it 
was not, for the conditions laid down for service in the mode 

• First Appeal No. 100 of 1913 from tan order of Murari Lai, Subordinate 
of O&wupoto, datod tho l9tli of Aprili 1913, 
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prescribed by order V, rule 16, -were not proved to have existed. 
Substituted service had not been ordered or applied lor. 

Pandit Vishnu Ram Mehta (with him The Hon’blo Dr, 
Sundar Lai), for the respondents 

‘ Makhan and Kalka were members of the same family and lived 
jointly. The presumption ajrisos that Makhan must have had 
actual notice of the institution of the suit from his uncle who 
accepted service of the summons for Makhan. Under the circum- 
stances it was for Makhan to show that he had, as a matter of fact, 
no knowledge of the suit. Service on the head of a joint family is 
primd facie sufficient. 

Mr. Muhammad Ishaq Khan was not heard in reply. 

Richards, C. J., and Piggott,- J. — This appeal arises out of an 
order of the court below refusing to set aside an eco jparte decree. 
The applicant in the court below swore that he had never been 
servedjwith the summons. There was no affidavit contradicting 
this '"statement. The learned Judge says “the summons was 
delivered to the O'wn paternal uncle of the applicant. Now the 
applicant pleads that the paternal uncle is not in his senses, but he 
gives no proof of it, nor does he give any proof to show that he 
was not informed of the institution of the suit. ” The service of 
the summons in suite is a very important part of the procedure. 
The Code itself provides that as far as possible service must be 
personal. Order V, rule 15, provides that “ where in any suit the 
defendant cannot be found and has no agent empowered to accept 
service of the summons on his behalf, service may be made on any 
adult male member of the family of the defendant who is residing 
•with him.” If it had been shown to the complete satisfaction of 
the court that the present appellant could not be found and that 
service for that reason had been made upon his paternal uncle, who 
Kved with him, the court would have been entitled to have held 
the service sufficient. But there appears no evidence • whatever 
that there wasany difficulty in finding the appellant. It appears 
' to have been considered that it was quite sufficient to hand the 
summons to his paternal unde. This view of the law is not- 
correct. VVe must allaw the appeal, set aside the order of the 
court helow. grant the application to set aside the decree and 
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- remand the case "with directions to re-admit the case upon its file of 

ponding cases and proceed to dispose of it according to lav. 

Appeal decreed and cause remanded. 

llkVKC Lit.. 


3918 Before Sir Henry Bxchardn, Knight, Chief Justice, and Mr. Justice PiggoU, 

Jttly, 81. BALGOBIND and AvoinEn (Plaintiffs) v. BHAGGU MAL (Dependant.)* 

Act 2to. I of 3878 ^Indian ! vidence Act), scctioxi 92, proviso 1 — Evidence — Proof 
of failure of consideration — Promissory note given partly on account of a 
gambling debt. 

Tho dofondant, who had boon gambling with tho plaintiSs and had lost, 
gavo tho plnintiils two promissory notes, partly for hia gambling losses and 
partly on other accounts, but it could not ba asoartained what proportion of the 
total sum scoured was roprosontod by tho gambling debts. 

Held, on suit to recover on those notes, that it was open to the defendants 
to prove that tho consideration was in part at least money lost in gambling; and 
that the court below was justified, on its finding that the part of the considera- 
.. tion ropresonted by gambling debts could not bo separated from the rest, in 
dismisBing tbe whole suit. Juggornauih Seio Bus v. Bam Dyal (1) distinguished. 

The facts of ibis case were as follows : — 

The defendant had been gambling with the plaintiffs at their 
house during the Diwali and had lost. Partly on account of 
these losses the defendant executed two promissory notes in the 
plaintiffs’ favour. When, however, the plaintiffs sued on these 
notes the defendant pleaded want of consideration, also that 
the consideration was void, because it represented gambling losses. 
The court of first instance decreed the plaintiffs' claim ; but on appeal 
the lower appellate court, after referring' an issue, dismissed the 
suit in into. The plaintiffs thereupon appealed to the -High 
Court. 

Dr. Satish GJiandra Banerji and. Dr. Surendra JHath Sen, for 
the appellants, ‘ • 

The Hon’ble Dr. Tej Bahadur Sapru, for the respondent. 

Bichards, C. J. and Piggott, J.— This appeal arises out of a suit 
on foot of two promissory notes. The defendant pleaded want of 
consideration, and also that the consideration was void because it 
represented gambling losses. The court of first instance decreed 
the plaintiffs’ suit. The lower ap pellate court, after referring an^ 

* Second Appeal No. 141 of 1913, from a decree of L. Johnston, Distnot 
Judge of Meerut, dated the 80th of September, 1912, reversing a decree of Sumair 
Ohand, First Additional Munsif of Meerut, dated the 15th of April, l9l2. 

(1) (1883) I. L. R., 9 Oalo., 791. 
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issue, diinissed the plaiut.ilVs’ olain\, t hud; thut. wo uuiot. iUH'ojd'. 
the facte of the case as found hy the couct holow which ut’o m 
follows: — 

Tho plaintifls, tho dofondani and (»fh»M\M wt'VO p'tuuhlluf! uf fho 
house of tho pluintilVs, duvini; tho Jhmitl Thodol'oudiuit-'iiUMli'iMMl 
losses, parbl}^ to tho plaintilVti and partly lo otlior poivatUH, ,l(. 
is impossible to say exactly how luuoh hia 1 (*:i'mvi W(m'o, hlid hiiW 
much of those losses wove losiuvi to the plaliitllhi, liiit tliiU'it (inil 
be no doubt that tho finding oftlio ooiirt in to tlio (dl'oct tliiit tlio 
consideration for the proiniMsory notoa w/i‘i at loiiat in piii't 
to tho plaintiffs in respect of //a.ntbling liotsi. Tho eniii't liolow 
was unable to aseortuin (chiefly bocanoo tho plaintiff would lint 
come forward with a triio and accnmto atatoinont) iiow nnioli of 
the alleged consideration represented money widali h/id been 
borrowed from the pluintiffa by the dofondaiit, I fndm' tlie eii'anni-' 
stances he dismissed tho unit, and we thinl! nmler tliO (d’lenin ; 
stances he was quite justified in so (folng, 

Illegal consideration is no eo/e-.idemtion, and in tlio p/v-.sent 
case, even if part of the ^:r,n<iideration v/a« losses |,n third fi/o UM/ 
the consideration v/as not severe, l/lo/ ^/To lea/ ned ay/i/0"Atn hii 
behalf of the appellanf/; quotes tfie dee/sion in fim 

Bv/j-.y. Tiam Jjy'd(y)Mi'\ (■/,t>Uui>k that if, v//m not o/a;/» Iv/ thn 
defendant to show that tfie wi.s/de/at/o/; fo/ tin-, /loto.; 

Tras money loot in gambling, In that eane it v/ae sooght hy O/fef 
evidence to f.hovr that a (jfsWux i'/mtra/>f> vme 0 / an ootir'of/ 
different natr^re from what it a.;,peare/i to ho on tho f/i iu 
ffect.o-, 0 ; ijce fhvioen.ae >;et,' aff/rr prO'/johog for' the 
cf oral evfdenerj in remenv of eiwmj'n r/m.-ra/My thht 

"any ra.'ri mar r,e p'/o7e,0 wr/;.m tvOv,;.o' inra-iWaJ/; '’AiJ 
wn-ii- wov-d er..,;.,ie a*. y per .ton to any oeoree ov orde-/’ /oms.'iiog 
mmh an fra7%. fntfmmatidr:, h of 0yvvs>v' 

wan:; of eanaeiw?' in an;?- eonnraoJdnr 
enufliidera;2bT:. ommiiyiaioa m on jn o>yn opinidh^ who^^O-ih 
can ne tea;; toe- eoneideratfdo iorjjjea fo thih >c/^ 

'^wan:; or- faiinra of eor..e-;dej*a;,fon -mea-oif.;?; 0 / 

(a.^‘ JO semjioo 5;^' oi jhe ior^denoe P-o;;,* o'e^ O'-so-^fsa thO'appc.'j, 
wiidj coete. 
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Before Mr. Justice Sir Pramada Oharaii Bailor ji and Mr, Justice Byves, 
EMPEROR u. HANDMAN and othees. • 

Act 2fo, XL V of 1800 ( Indian Penal Code J, sections 37, 302, 304 —Murder — 
Culpable homicide not amounting to murder — Fatal assault with latMs 
by several persons acting in concert. 

Five moil — membors of tbo same family— assaulted an unarmed rna-p and 
boat him with thoir lathis. They knocked him down and continued beating him, 
with tho result thcat ho diod then and there. Another man, who came to the 
rescue of tho first, was also knocked down and beaten by the same five man 
with n similar result. 

Bold that all fivo men woroin each case guilty of tho offence of murder. 
Bhian Singh y. King -Emperor {!) dissented from. 

Tins was an appeal from jail by three persons out of four who 
had been convicted by the Sessions Judge of Mii’zapur of the 
offence of culpable homicide not amounting to murder, under section 
304) of the Indian Penal Code and sentenced to seven years’ 
rigorous imprisonment. On this appeal coming up for hearing 
before a single Judge, notice had been served on all four men to 
show cause why they should not be convicted of murder under 
section 302 of the Indian Penal Code and sentenced accordingly. 

The facts of the case are fully set forth in the judgement of 
the Court. 

The Government pleader (Babu Lalit Mohan Banerji), for the 
Crown. 

The appellants were not represented. 

Banerji and Ryves, JJ. — In this case four persons, Hanuman, 
Tippal, Sheoraj and Shankar, were convicted by the learned Sessions 
Judge of Mirzapur, under section 304 of the Indian Penal Code, 

\ and sentenced to transportation for seven years on two counts ; the 

sentences were to run concurrently. All of them, except Shankar, 
appealed from their convictions and sentences to this Court. The 
learned Judge before whom the appeal came for hearing directed 
' that notice should issue to all four of them to show cause why 
their conviction should not be altered to one under section 302 of 
the Indian Penal Code, and why they should not be sentenc ed to 

V ' • Oriminal Appeal No. 482 of 1913, from an order of I. B. Mimdle, Sessiona 

Judge of Mirzapur, dated the 24thi of May, 1918. 

(1) (1912) 9 A. L. J., 180. 
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death or to transportation for life. Notice has been served on all 
four. The facts of the case are very simple. Tippal and Sheoraj 
are the sons of Bori, who has absconded, and Shankar and Hanu- 
man are their first cousins. Early in August, 1912, there was a 
dispute between Bori on the one hand and Sheoratan and Madhwa, 
the deceased, on the other, about some mangoes, and, as was 
natural, a good deal of abuse was exchanged. On the evening 
of the I7th of August last, Sheoratan was returning to his home 
shortly before sunset. As he passed Bori’s house, Sheoraj caught 
hold of him round the waist. Sheoratan struggled to get free 
and abused Sheoraj. Thereupon Bori called out to the four 
accused to beat Sheoratan. Bori, Tippal, Hanuman and Shankar 
came out of the inclosure in which all five lived, with lathis, and 
all of them beat Sheoratan, who was tmarmed. They felled him 
to the ground and went on beating him as he lay there. Madh- 
wa, cousin of Sheoratan, came running up with a lathi to help 
him. He struck Shankar a blow on the head, but was knocked 
down and beaten by all five. Gauri, the father of Sheoratan, then 
came up and was also knocked down and beaten and left uncon- 
scious. Musammat Maiki, the wife of Madhwa, threw herself on her 
husband’s body and was also beaten, although not severely. Sheo- 
ratan and Madhwa died on the spot. The assailants then ran away. 
Tins version of the story is that generally given by the prosecution 
witnesses, and particularly by Puni, who is the brother of Bori, and, 
therefore* the uncle of all the four appellants. Nothing has been 
shown, in his cross-examination or otherwise, to indicate any 
bias or hostility against any one of the accused, and we agree with 
the assessors and the learned Judge in accepting his evidence' 
as substantially true. It amounts to this. Five men armed with 
lathis assaulted Sheoratan, a young man of some thirty-three 
years of age, who was tmarmed, and beat him with their lathis. 
They knocked him down and continued beating him, with the 
result that he died then and there. The medical evidence shows 
that his breast-bone was fractured and that injury was also caused 
to the pericardium, the result of Lathi blows. The body was so 
decomposed when the post mortem examination was made that 
external marks of bruises could not be detected. While the accused 
were thus assaulting Sheoratan, Madhwa came up to the rescue of 

77 
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his cousin. He also was beaten to the ground and so severely 
'belaboured that he died. The medical evidence shows that his 
skull was fractured, and so was his breast-bone, and that death was 
due to the fracture of the skulb It is thus clear that all the accused 
brought about the death of Sheoratan and Madhwa. The learned 
Sessions Judge on these facts has convicted them under section 
304 j of the Indian Penal Code. He says ; — “ Though the four 
accused can be imputed with knowledge of the likelihood that 
death might be caused, yet I think no intent can be presumed. 
Another reason why I think the charge of murder cannot be 
sustained is that it is not proved which of the five men, Shankar 
Hanuman, Tippal, Sheoraj and Bori dealt the fatal blows that 
resulted in actual death.” 

We are unable to agree with either proposition of law. Under 
section 299 of the Indian Penal Code, a person is guilty of culpable 
homicide who causes death by doing an act with the intention of 
causing death or with the intention of causing such bodily injury 
• as is likely to cause death, or with the knowledge that he is likely 
by such act to cause death. Under section 300, except in the 
cases thereinafter excepted, culpable homicide is murder if the 
act by which the death is caused is done with the intention of 
causing death, or (4thly), if the person committing the act 
knows that it is so imminently dangerous that it must in all pro- 
bability cause death or such bodily injury as is likely to cause death, 
and commits such act without any excuse for incurring the risk of 
causing death or such injury as aforesaid. 

It seems to us that the case falls clearly within the 4th clause 
of section 300 of the Indian Penal Code. It cannot be said that 
any of the exceptions takes the case out of the section. The only 
exception which could possibly be suggested is exception No. 4, 
but here, even if there was no premeditation, which may be granted, 
there was no sudden fight, as Sheoratan was unarmed and taken 
by surprise. But even if we take it that in the case of Madhwa 
there "vfas a sudden fight, the accused cannot take the benefit of the 
exception, because they took an undue advantage of their victim 
and acted in a cruel manner. Sheoratan was unarmed, Madhwa, 
although armed, was one against five. Both were instantly 
to the ground, a,nd in this defenceless condition were beaten wit 
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such violence that they died on the spot. It is impossible to 
prove by direct evidence the intention of a particular individual. 
The intention can only be inferred from the reasonable and prob- 
able result of his act or conduct. The learned Judge seems to 
confuse the meaning of the terra intention with desire. It is quite 
possible that these persons had no wish either collectively or in- 
dividually to kill Sheoratan (as is indicated by the fact that no 
wound was discovered on his head), but neverthel ess, if they beat him 
in the way it is proved that they did, they must be taken to have 
had knowledge that their act must in all probability cause death 
or such bodily injury as was likely to cause death, and if so, they 
are guilty of murder. Under circumstances such as these, it is 
quite immaterial to ascertain whose blow was the immediately fatal 
one. In the case of Sheoratan no single blow need necessarily have 
been the actual cause of death, which may have been due to the 
shock resulting from the many severe blows he received. They 
were all taking part- in the beating, and all must be presumed to 
have known that the probable result of such a beating was that at 
least, such bodily injury would be caused as was likely to cause 
death. It did in fact cause the death of two persons in the prime of 
life. We cannot agree with the rule of law laid downin D/imn- 
Singh v. King-Emperor (1). We , therefore, convict the four 
accused under section 302 of the Indian Penal Code. We set aside 
their conviction under section 304 of the Indian Penal Code and 
we sentence them under both charges with respect to the death 
of Sheoratan and Madhwa to transportation for life (to run con- 
currently) with effect from the 24th of May, 1913. 

Appeal dismissed. 
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Before Sir Henry Bichards, Knight, Chief Justice, and Mr. Justice Piggoit. 
EUNDAN LAL (Plaintiff) v. SHANEAE LAL akd anotheb (Dependahtb).* 
Hindu law — Joint Hindu family — Presumptions as to property in the possession, 

of members of a joint family. 

Property in the possession of a joint Hindn family should be presmned to be 
joint family property until the contrary is shown, even though it may hare been 
aoguired in the name of a particular member of the family. 

The fact that property stands in the individual name of one or other 
member of a joint Hindu family does not of itself give rise to the presumption 
that it is the separate property of that member. Gurumurthi Reddi v. Ourammal 
{!), Shiu Qolam Sing' v. Baran Sing (2) and Taruck Chunder Totadar v. 
Joodheshteer Chunder Kundoo (3) referred to. Bam Kishan Das v. Tunda Mai 
(4) discussed. 

The following genealogical tree will help to explain the facts 
of this case : — 


t 

Mangal Sen. 


JAWAHIE LAL. 


Mohan Lai. 


Bhupat. 


Kuncian Lai, plaintiS. 


Makhan Lai. Jagan Nath, 


One Shankar Lai obtained a decree against Makhan Lai, a son of 
the plaintiff, and in execution of the decree had Makhan Lai's 
share in three houses attached. Kundan Lai obj ected to the attachment 
under order XXI, rule 58, of the Code of Civil Procedure ; his 
objection was summarily disallowed, and he brought the present 
suit under order XXI, rule 63, for a declaration that the houses, 
being the self-acquired property of Kundan Lai, could not be attached 
and sold in execution of the personal decree passed against Makhan 
Lai. The court of first instance dismissed the claim, holding that 

• Second Appeal No. 1322 of 1912 from a decree of H. M. Smith, District 
Judge of Agra, dated the 7th of September, 1912, ooufirmiug a decree of Baja 
Earn, Munsif of Agra, dated the 10th of June, 1912. 

(1) (1908) 1. L. B., 32 Mad., 88. (3) (1873) 19 W. B„ 0. B., l73. 

(2) (leeS) 1 B. L. B., A. 0.,164. (4) (1911) L L, B., 83 All, 677. 
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the houses being the joint family property were liable to attach- 
ment and sale to the extent of the share of Makhan Lai, viz., one- 
third. Kundan Lai appealed to the District Judge, who confirmed 
the decree; but his findings material to the case were as follows : — 

1. Jawahir Lai left three sons, namely, Mangal Sen, the father 
of the plaintiff, Mohan Lai, and Bhupat, and he left no ancestral 
property in fact. 

2. Mohan Lai purchased the first house in 1839 in his own 
name and the second in 1860, and Kundan Lai the plaintiff pur- 
chased the third in 1890. Bhupat and Mohan Lai had both died 
childless, and the plaintiff succeeded to them. 

4. The family of the three brothers was joint, and after the 
death of Bhupat the house passed by survivorship to the plaintiff. 
The plaintiff appealed. 

Pandit Molian Lai Sandal, for the appellant : — 

As the houses devolved from his uncle to the plaintiff, the 
houses were his self-acquired property. Keliance was placed on 
Gurumurthi Meddi v. Gurammal (1) and Garur Prasad v. Ram 
Partap (2). He submitted that only property inherited directly 
from the father or grandfather was ancestral property in which 
the sons had a vested interest by birth ; MitaJcshara, chap. 1, sec. 
11, pla. 3,27 and 33, sec. 5, pla. 3 ; Eanliya Lai v. Lai Bahadur 
(3) ; Mayne’s Hindu Law, § 275. As there was no ancestral 
property, and as there is no evidence that the houses were purchas- 
ed from joint family funds or with joint labour, the houses were 
the self-acquired property of Kundan Lai ; Shiu Golam Sing v. 
Baran Sing (4) ; Radhika Prasad v. ML Dharma Das (5) ; 
Bahu Hand Goomar Lai v. Moulvie Razeeooddeen Hossen (6) ; 
Ohatturhhooj Meghji y.Dharamsi Haranji(7) ; Ram KishanDas 
V, Tunda Mai (8). When a property is purchased in the name of a 
person the presumption is that it is his self-acquired property, and 
the onus is on the party asserting the contrary ; Radha Rumon 
Koondoo V. Phool Koomaree Bibee (9) ; Khelut Ghimder Qhose 
V. Koong Ball Dhwr (10). The property may be joint without being 

' (1) (1908) I. L. E., 32 Mad., 88. (6) (1872) 10 B. L. B., 183. 

(2) (1907) I. L. E., 29 AU., 667. (7) (1884) I. L. B., 9 Bom., 438 (446). 

(3) Weekly Notes, 1902, p. 20. (8) (1911) I, L. E., 83 AU., 677. 

(4) (1868) 1 B. L. B., A. 0., 164. (9) (1868) 10 W. B., 0. B., 28. 

(6) (1869) 3 B. L. B., 124. (10) (1868) 10 W. B., 0. R„ 888. 


191 


Kokdait 

LAIi 

w. 

Shankar 

Lab. 



«68 


ms 


MBUS Uw eePOBE, ' 


XXIY. 



( 2 ) fa an authority fct whero itislt proM th “ 


n 7 ~ -eS/S^n'ei 


Tt c«^rn^ L oientK 

^o em J o^e^er, tliafe ifc is unnecessary in the present case 

r* corre-ctness of the decision of ihim 

^u,.:an Bas T. T-mda, Ml, because I tbmk that in the present 
c&'a ir IS necessary for the plaintiff to establish the proposition 
^ijhere property has been acquired in the name of a member 
C‘* and nndirided Hindn family, there is not only no pro- 
tiar the property is joint, bnt that there is aetaally a 
presznpucii ths other w.j, viz., that the property is separate, 
xnif, i tinuL T?odd be a rery great expansion of the decision of 
. iia ri Edsharj Bos t. Benda ML It seems to me that the plaint- 
id ccaMp hio- conrt snd seeHcg a declaration that property 
'^Hd. V2is scqyiDsd st- the tims the family vvas joint, it lay upon 
Hzi re sdo“thi?tt£:’2 property "was the separate property of the 
iplirricral' member of the family in Trhose name it was acquired. 
If raar he mepsa thst the mere fact that the property was acquired 
in He name raises some presumption that it was his separate 
rrr'rerfr. It ^eems te me that such a contention has no force. It 
is ri:: irowr that 'aroDerty wHch is undoubtedly joint is acquired 
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hrecaepdw'ccmsistscfaiarp'ennmberof members, many of whom 
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-niih the separate property of Molian Lai, or at least tLat a:t?r' 3Jj: 
aeouisition ie Iield it as separate property excluding tte Duller 
raeinbera Iinaj mention here that it iras assumed in the £.t;gi;- 
msots that if the houses acquired in the name of Mohan Lsi Trere 
jointj the property in the other house was joint also. 

iFor these reasons I would confirm the decision of the court 
helow run nhmiss the appeal. 

t . — 1 should lihe to add a few words, There are 
three houses in dispute, one pnrohased in the name of Ktmd;i.n Lrd 
inthe year 1590 and t*.vo purchased in the name of M'ohau Lai ht 
uhe years 1.559 and 1500. V/lth re^/ard to the firut ef theae Wruees 
mere rs e. n. ea in the rn.e.fnor-cndijui of (i,ppf>(i,l thiUi, Inusenn'.h {ts i-his 
hcm^^'ras'pur ol.ianed hy a lather dij;hj)/ l-he nueeviiy ef Ins 
th^ eauuiot p'r AS hi y /iave y.rjy sir.’/'e thereh), 1 1 fiiuniiM U) \\^e, 
pomifutg yy.t that no attusopt )'as hcni nicde te (iiipjievt l\v 
men; mepropyitio.o o.riavr jisre u'q/iyajiud, Thul e w tit' 
nmtra-ry a hlear' p-c-'n'.'p'.-'ivu, /t/id imtjl the uouifaVy p, 

pum-ei':, tovt the p'o;/v.'’:y p'noluwi'/j l/y I'-in/'hfo hfil ilinhqi 
uifrmrhy o' T'h; ao'ri; craa h/ IfifK uMlj el tiiluL wIaaIi 

fhmoef.-fhe'io""'; hv-ty p..vpv,. '7 o) h/»UT'’;)l I'lhf 'll (ih rlAiln, 

ij.- /eiyaros the tr'o hvust-mM/johtd hi the iitiliiM tii iduiiAU 1:V| 


Iwuhmto -ay/ th-h ;sv'J/Ph./.t i lioVM iM'IIld i'llUlA 

uhy'h dhssh'i^vhhhyhh'- p'ftv "'/ Inilii iJliilj irjiuH.ini 1 

h... 155 i diy, h pt; y/v.c (.Mp, ,,y|,},,), l‘, hill, ID I ml hfhh-.’Vr, 

■vr e h.trffha’et )) ItVrns'i 

rpSr. tit* t tV; a) vh h'W id/ I'iiHII} lirr}} j;)j)< '(,'j 
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in order to entitle him to succeed in this suit. I concur in the 
KxmDiv proposed order. 

Lai. , By the OouBT.-The order of the Court is that the appeal is 
Bhaiteab dismissed with costs. 

IiAli. 

Appeal dismissed. 
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Before Mr, Justice Sir George Knox and Mr. Justice Byves, 
EMPEBOR «.MAN SINGH ahd othbbb * 

Criminal Procedure Code, section 284— Assessors — Trial with only erne duly 
ajupointed assessor — Trial illegal. 

■ Of two assessors assisting the Sessions Judge in the trial of a sessions case, 
one only had been duly summoned to act as an assessor in that case. The other 
was a gentleman of some position who had formerly been on the list of assessors 
but had been exempted on the recommendation of the. District Magistrate. 
Held that in these circumstances there was no lawful trial before a lawfully 
constituted tribunal, and that a new trial must bo ordered. Queen JEmpress v. 
Badri (1) followed. 

This was an appeal against a conviction and sentence had and 
( passed at a sessions trial. At the hearing a preliminary objection 
was taken that the tribunal by which the appellant had been tried 
was not lawfully constituted, inasmuch as there was only one 
properly appointed assessor. The other assessor was in fact 
a gentleman who was at one time on the list of assessors, but 
whose name had been removed therefrom on the recommendation 
of the District Magistrate upon the ground that he was a large 
zamindar and his position in life and status were much better than 
those of persons of the class from which assessors were ordinarily ‘ 
selected. 

Babu Girdham Lai Agavwala, for the appellants. . 

The officiating Government Advocate (Mr. W. Wallach), for 
the Crown. 

Knox and Eyves, JJ.— On this appeal being called on for hear- 
ing Mr. Qirdhari Lai Agarwala, who appeared for the appellant, 
called our attention to the fact that out of the two assessors who 

* Orimiaal Appeal No. 642 of I9l3 from an order- of B, 0. Allen, Sessions 
Judge of Mainpuri, dated tbe 16bb of August, 1913 . 

( 1 ) Weekly Notes, 1894, p. 20T, 
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sat with the learned Judge, one assessor, namely, Thakur Dirgbijoy 
Singh, had not been summoned as an assessor for the purposes of 
this trial. We ordered an inquiry to be made, and we find that 
Thakur Dirgbijoy Singh was up till 1910 on the list of assessors, 
but since that date he had been removed from the list. As a 
reason for his removal, the learned Sessions Judge gives that the 
Magistrate recommended this on the ground that he was a large 
zamindar and his position in life and status were much better 
than those of persons of the class from which assessors are ordi- 
narily selected. If this be the case, we are surprised to find that 
this recommendation should have been made and should have met 
with approval. It is surely not too much to ask from Indian 
gentlemen of position and rank that they should assist in the 
administration of justice, as the sitting as an assessor can, if the 
list be properly prepared, occur very rarely, and probably only 
once in the course of three or four years. However this may be, 
there is no doubt that the trial of these accused persons, when one 
of the assessors only was an assessor summoned for the particular 
session is illegal, as has been pointed out in Qmen- Empress v. 
Ba&ri (1). In such a case there has been no lawful trial before 
a lawfully constituted tribunal. We set aside the trial, conviction 
and sentences and direct that the accused be retried by the court 
of session according to law. 

Appeal allowed. 
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— July 29, 

Before Sir Eenry Bicliards, Knight, Chief Justice, and Mr. Justice Biggott. 

DAS (Defbndaite) «. HAR DAYAIi (PtAiKTiPP) and RUP 
NARAET (Dbpbhdant.)* 

Hindu law — Joint Hindu family — Mortgage-— Guardian ad litem — Suit on 
mortgage executed by father prior to birth of son — Father appointed son's 
guardmn ad litem. 

Held that, inasintioh as an after-born son caimot in a suit on a mortgage 
made by bis father' sat up the defence of the immoral nature of the debt on 
account of •which the mortgage was executed, it cannot be said that the 

• First Appeal No. Ill of 1913 from an order of Kunwar Sen, Additional 
Judge of Moradabad, dated the 8th of April, 1913. 

(1) Weekly Notes, 1894, p. 207, 
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might under certain eircumsiancca not have appointed guardian. 
Wo JuuOj howovor, to consider, before ‘interfering with the 
proceedings’ of the year 1899, whether tlie irregularity, if such 
it vcm, caused any damage to the plaintiff. We have therefore 
to consider what possible defence could have been set up in the 
mortgage suit. It. is suggested that ho might have made the 
dofenco tljat tlic debt was incurred for immoral purposes. This 
no doubt would bo a defence which the father as guardian might 
find a (lifiiculty in setting up on behalf of his son. It is now 
Kottlcd law that sucli a dofcnco cannot bo set up where the 
mortgage was made wiiiist the mortgagor was the sole owner. It 
must bo assumed that this was always .the law, and indeed it has 
not been shown to us that it was not the accepted law in the year 
1890. Wo may mention lioro that the present suit seeks to set 
aside the decree of 1899, but not the decree under section 90.- We 
cannot see that the plaintiff has suffered any damage whatever by 
reason of the fact that lie was represented by liis father in the 
litigation of 1899. That the mortgage was not duly executed, 
failure of consideration and such like were all defences wliicb the 
father could have set up on behalf of liis son. With regard to the 
decree which was subsequently made under section 90, it may 
be pointed out that at that time the plaintiff was represented by 
his mother, who was undoubtedly able to put forward any possible 
defence that could bo made including, if necessary, the immorality 
of her husband. For these reasons wo think that the appeal must 
prevail. 

Wo accordingly allow the appeal, sot aside the order of the 
court below and restore the decree of the court of first instance 
with costs in all courts. 

Appeal allow^. 
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■ Before Mr. Justice Byves, 

^JMPEROR V. SAYEED AHMAD • 

Act (Local) Ifo. IV of 1910 (United Provinces Excise Act), section 60 — Unlawful 

possession of excisable article — Search warrant — Act No X of 1873 (Indian 

Oaths Act), section 13 — Presumption that oath was duly administered. 

An exoiso inspeotor Bearohed the house of a person suspeoted to be 'in 
illieit possession of an excisable article, namely cocaine, and cocaine was found 
in the house. 

Held that the subsequent conviction of the person in possession of the said 
house was not rendered illegal by the faot that the excise inspector had not 
previously obtained a search warrant. 

Emperor v. Allahdad Khali (1) and Emperor v. Eargobind (2) referred to. 

Held also, that it is a reasonable presumption that an oath has been duly 
administered to a witness appearing before a court although the record of the 
court may contain no reference to that faot. ‘ 

This was a reference from the Sessions Judge of Saharanpur 
recommending that the conviction of and sentence upon one Sayeed 
Ahmad, who had been convicted by a Magistrate of the first 
class, of an offence under section 60 of the United Provinces 
Excise Act, 1913, and sentenced to a fine of Es. 30, should be set 
aside. The facts of the case and the reasons for the learned 
Sessions Judge’s recommendation are set forth in the order of the 
High Court. 

The applicant was not represented. 

The Assistant Government Advocate (Mr. B, Malcomson), for 
the Crown. 

Eyves, J. — This is a reference by the learned Sessions Judge 
of Saharanpur recommending that the conviction of Sayeed Ahmad 
under section 60 of the Excise Act be set aside. Sayeed Ahmad 
and Amir Ahmad were tried together under the same section. 
Both were convicted. Amir Ahmad was sentenced to rigorous 
imprisonment for three weelcs and to a fine of Ks. 1,000 and Sayeed 
Ahmad was fined Ks. 30 only. Amir Ahmad appealed and the 
learned Sessions Judge accepted his appeal and acquitted him. 
His judgement in that case forms part of the record in this 
reference and I have examined it carefully. I am, however, not 
concerned with the case of Amir Ahmad. One reason for 
* Oriminal Eeferenoe No. 866 of 1913. 

(1) J(1913) 11 A. L.jJ., 442 ; I.L,R., 35 Ah., 358. (2) (1912)p.I..R., 86 All,. 1. ' 


1913 

September, 25. 



676 


THE IiroiAN LAW REPORTS, [VOL. XXXV. 

^913 acquitting him was that the learned Sessions Judge was of opinion 
Empbbob ' cocaine which was admittedly found on his premises was 

SaSjbd a place where it could easily have been planted and that 

Ahmad. there, was evidence to show that certain enemies of Amir Ahmad 
might well have so planted it. The only reason why I refer to 
that judgement at all is because many of the points taken in this 
reference have been dealt with more elaborately in that case. The 
, first ground taken by the learned Judge is that the .search was 
illegal in that the ' Excise Inspector, although he had full 
opportunity of getting a search warrant, did not do so. I do not - 
think that the absence of a search warrant affects, the legality of 
the trial. This point was raised very recently in the case of King 
Kmperor v. AUalidad Klian (1). In that case also there was no 
search warrant) nevertheless the Magistrate convicted the accused, 

On appeal the Additional Sessions Judge held that the search was 
illegal and that the absence of a search warrant was fatal to the 
case fpr the prosecution. He therefore acquitted the accused. 
Against this order of acquittal the Local Government appealed. 
The Bench which heard the appeal did not decide this point and 
the head-note to the case of King-Kinperor v. Allalidad Khan 
is in this particular wrong. In the course of their judgement the 
learned Judges say that they would have some hesitation in holding 
that the search was legal. They do not say that the search was 
illegal and in the concluding words of the judgement they add “ we 
think that it was the intention of the Legislature that in a case 
under section 63, where it is necessary to search a house, a search 
warrant should be obtained beforehand.” But it will be noted 
that in spite of this observation this Court held the order of 
acquittal was wrong and the conviction of the accused was 
maintained. In another portion of his order of reference the 
learned Sessions Judge says “the question is whether in the 
absence of a warrant the whole search is not illegal and null and 
void and no conviction is legally sustainable as in analogous cases 
under the Gambling Act.” The case just quoted is an authority 
^ for the proposition that whether the search was legal or not the 
conviction of the accused depended, not on the legality of the 
.search, but on tlae fact that cocaine was found illegally in his 
(1) (1913) 11 A. L. J., 442 ; I.L.K., 33 All., 358. 
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possession. I do not understand what the learned Sessions Judge 
means by the latter portion of the sentence quoted above. There 
is no analogy that I can see, between the Excise Act and the 
Gambling Act, In any case, a conviction under the Gambling Act 
is by no means necessarily invalid even if the search of the premises 
is made without a proper, warrant. If a search under the Gambling 
Act is made illegally^the only result is that certain presumptions 
which can be drawn under the Act, if the search was made in 
accordance with a properly obtained warrant, do not arise. If 
authority is wanted see Emperor v. Hargohind (1). 

The next point taken by the learned Judge is that the record 
does not show that any witness was examined on oath and the 
trial was therefore apparently illegal. Again I cannot follow the 
learned Sessions Judge. The trial was held by the late Mr, Cle- 
ment Wright, a Magistrate of the first class. It appears from 
the judgement in the other case that on this occasion and appa- 
rently on this occasion for the first time, Mr. Wright recorded the 
evidence with his own hand and did not have it recorded in the 
vernacular as is the usual practice. It is true that the record does 
not show that an oath was administered to any of the witnesses, but 
I am not aware of any provision of law which requires a court 
examining a witness to record the fact that an oath was adminis- 
tered. At any rate, I do not think that the proper conclusion for 
the Sessions Judge to arrive at, because no note was made that 
an oath was administered to each witness, was that the whole trial 
was illegal. I may point out that in the case of Amir Ahmad, his 
counsel begged the court not to dispose of the appeal on that 
point. No suggestion was made, apparently, either in the grounds 
of appeal or otherwise, by any body, that as a matter of fact no 
oath was administered. I think the reasonable presumption would 
be, in the absence of any suggestion to the contrary, that proper 
procedure was followed. The learned Sessions Judge might have 
examined Mr. Wright before coming to the conclusion at which he 
arrived. He says that be did think of doing so, but thought it was 
impossible for Mr. Wright to remember whether an oath was adminis- 
tered in any particular case. But'the learned Sessions Judge has 
pointed out that on this particular case Mr, Wright adopted an 

(1) (1912)I,L,R,86A11.,1. 
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however, that our aeoiaion upon the present question might poasiblj deoiao 
- important questions of ptinoiple arising perhaps under totally -'difloront 
oiroumstanoes, I therefore think that the present appeal ought to bo roforrod 
toa largerBenoh. 

— TcDBAtiii, J.—I fully agree with the learned Chief Justice that the case docs 
involve certain-questions of priuoiplo which are of oonsiderablo importauco and 
a decision on the point byfa larger Bench is a neoessity in the case, I thoroforo 
agree in the order proposed. 

The case coining on before the full Bench. 

Bahu. PwruslwUam Dm Tandan (with whom Dr. Satish 
Ohand/fa Bctnerp)^ for the appellant, contended that, even if there 
were no rules framed by the Government in that behalf, under 
the common law a suit would lie to set aside an election, 
and wherever a suit was allowed there was an appeal allowed 
also under the rules of procedure prescribed for the Civil Courts. 
The rules made by the Government, in regard to elections, which 
took away a right of appeal, militated against the common law 
and were therefore wres. Section 187 of the Municip.alitios 
Act conferred powers on the Government to frame rules for the 
conduct of elections only up to the election stage and not beyond 
that. There was no statutory provision taking away tlio 
jurisdiction of the Civil Court. Every election petition was in 
effect a suit. A decree had been passed against the appellant 
and there must be some remedy provided to set it aside. Assuming 
that the rules were not ultra vires, there was an appeal allowed 
from the decree made by the Munsif. The Civil Procedure Code 
allowed an appeal from every decree and the order passed by tiio 
first court was in the nature of a decree. The court that c.x'orcised 
jurisdiction in such cases was a Civil Court. Tho JiunsiT was a 
Civil Court and a competent court. Tho word petition had boon 
used in the ruins, but no difference between a suit and petition 
appeared to have been intended. lYhab was to be taken into 
consideration was tho nature of tho relief claimed and not 
merely tho words used. Tho order of the Munsif was a final 
adjudication and was therefore a decree. Ag.iinst n decree an 
appeal was allowed. Tho object of Rule 42 was to cut short thio 
period of limitation and not to make any difforonco belv/een a 
suit and a petition. 

Mtinshi GoU'nd Prasad (with him Munshi Jjaclmi Kamm) 
was not heard in reply. 
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- Richards, 0. J., Banerji and Tudball, J. J. This appeal 
arises out of an election for the municipality of Shahjahanpur. It 
appears that. Lala Nand Ram was a candidate for election and 
was declared duly elected. Ohote Lai and Lachmi Narain 
presented a petition, under rule 42 of the election rules framed 
by the Local Government, in the Munsifs court. The result of 
the petition was that the election of Lala Nand Ram was declared 
void. Nand Ram,, thereupon, presented an appeal to the District 
Judge. The District Judge held that he had no jurisdiction and 
dismissed the appeal. Nand Ram has now appealed to this Court. 

It is argued on his behalf, first, that the rules framed by the 
Local Government are ultra vires ; and, secondly, that even if 
these rules are valid, the order of the Munsif was a “ decree ” 
from which an appeal lay to the District Judge. Section 187 of 
the Municipalities Act, I of 1900, provides that the Local 
Government may frame forms for any proceeding of a “ Board for 
which it considers that a form should be provided and may after 
previous publication make rules consistent with the Act and’ 
applicable to all Municipalities. ” Clause Qi) provides for the 
making of rules " generally for regulating all elections under the 
Act.” The contention of Nand Ram is that the powers of the 
Government are confined to making rules regulating matters up 
to election, but that for matters arising after the election, there is 
no power conferred by the Act upon the Local Government to 
make rules. In our opinion, although the clause is not very 
happily expressed, the words used are wide enough to permit of 
the Local Government framing rules connected with elections, 
whether before or after the counting of votes and declaration of the 
poll, and that it was within the power of the Government to frame 
rules providing for the decision of questions relating to the validity 
of municipal elections. In pursuance of the powers conferred by 
section 187 the Local Government framed the following rule : — 

“ The validity of an election made in accordance with these rules 
shall not be questioned except by a petition presented to a 
competent court, within fifteen days after the day on which the 
election was held, by a person or persons enrolled in the municipal 
election roll.” Clause (2) of this rule is as follows: — “If the 
“election be declared void, the person whose election was questioned 
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lifr. M. L. Agarvxila, for the pre-cmptors appellants, contended 
that the order under section 148, Civil Procedure Code, not being 
a decree, was not appealable : the case of Rahima v. Nepal Rai 
(1) was under section 87 of the Transfer of Property Act. There 
the order was a decree and therefore was appealable. An order 
for the e.xtonsion of time does modify a part of the decree, but does 
not come within the definition of decree, which is a limited one in 
il5 nature. A revision would have to be filed against the order of 
amendment when the court had no power to make such amendment. 
An order under section 148 of the Code of Civil Procedure was not 
of the nature of the amendment of the decree. The decree was 
in fact never amended. It was submitted that section 148 
applied to tho caso and no appeal lay from the order passed 
under that section as it could not be deemed to be a decree. If 
section 148 gave a discretion to the Munsif in pre-emption cases to 
extend time, it was properly e.xerciscd and the District Judge 
ought not to have interfered with tho Munsif’s order. If it did 
not apply, there was no appeal against the Munsif's order. The 
only remedy was an application for revision which had been 
filed and rejected. Section 148 could apply to such cases as well. 
Special provision was necessary in mortgage suits, as the Legisla- 
ture intended that time in those cases should be extended only 
when there was good cause shown for it. Section 1^8 of the Code 
of Civil Procedure gave a discretion even when no good cause was 
shown. Order XX, rule 14, of the Code of Civil Procedure pres- 
cribed or allowed tho payment into court of the purchase money , 
and when any period was fixed or granted by the coni' t for the doing 
of any act prescribed or allowed by the Code, the court could 
extend the time under section 148. The words used in the section 
were "prescribes’’ or "allows” and when the court allowed 
time for payment it was the act of payment that was the act , 
allowed. 

Dr. Rurendra Nath Sen, for the vendees respondents, submitted 
that an appeal lay from the order as that order was substituted for 
the original decree. Mr. Amir Ali’s Civil Procedure Code, p. 837, 
was cited. Further, the order for extension of time was in effect an 
order in execution and was, therefore, appealable. The respondent 

(1) (1892) I. L. R., li AH,, 620. 
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then^might be allowed to apply for a 

the revision. • • ^ m, , i. 4 . 

;BieHARDS, 0. J., Bahebji and Tudball, J.J.:— The facts onto 

which this and the connected appeal, No. 28 of 1913 under the 
Letters Patent, arise, are shortly as follows:— Two snits for pre- 
emption were brought by rival pre-emptors. These suits resulted 
in decrees by which the pre-emptors obtained the property in equal v 
shares, . conditional upon;- their paying their half shares of the 
purchase money into court, within the time specified in the 
decrees. The time specified elapsed without the purchase money 
having been paid by either pre-emptor. 

Applications were thereupon made, purporting to . be under 
section 14*8 of the .Code of Civil Procedure, asking the court to 
extend the time of payment of the purchase money. The learned 
Muhsif granted the application and extended the time. The 
purchase money was paid into court within the extended time. 

Appeals were preferred by the defendants vendees against the 
order of the Munsif extending the time. Afterwards the decrees 
were put into execution. The appeal against the order of the 
• Munsif extending the time coming before the District Judge, he 
held that section 14)8 did not 'apply and accordingly set aside the 
orders of the Munsif. 

Second appeals were then preferred to this Court by the decree- 
holders on the ground that the decision of the Munsif was correct 
and ought not to have been interfered with hy the District Judge, 
and; secondly, on the ground that no appeal lay to the District Judge. 
The vendees filed applications in revision contending that the 
Munsif had no jurisdiction under section 148 to extend the time. 
The second appeals and the applications in revision came before a 
learned Judge of this Court, who held that an appeal did lie to the 
District Judge and that his orders setting aside the orders of the 
Munsif were correct, and dismissed the second appeals. The 
applications for revision were dismissed because the learned Jnds-e 
thought that there was no necessity for revision. 

, The plaintiffs have appealed under the Letters Patent. 

The first question which we propose to deal with is whether the 
learned Munsif was right in extending the time for the payment 
of the purchase money under the provisions of section 148 of 
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of Civil Procedure. That section is aa follows Where 
SunxKjAN period is fixed or granted by the court for the doing of any 
Swan act prescribed or allowed by this Code, the court may in its 
discretion, from time to lime, enlarge such period, even though the 
period originally fixed or granted may have expired.’* 

It is contended on behalf of the appellant that order XX, rule 
14., “ prescribes " or “ allows ” the payment into court of the 
purchase money by the successful pre-emptor. On reading order XX, 
rule 14, it will at once appear that all that is » prescribed ” by the 
Code is the form which the decree in a pre-emption suit is to take 
wlioro the plaintiff is successful and has not paid the money into 
court before decree. It nowhere prescribes or allows the payment 
into court of the purchase money. Such payment is in reality an 
incident of the claim for pre-emption. All that the order provides 
for is uniformity in the form of the decree which the courts make. 
Wo agree with the view taken by the learned Judge of this Court 
that section 14S does not entitle the court to extend the time fixed 
by the decree for the payment of the purchase money in pre-emption _ 
cases. 

The next question is whether. an appeal lay from the ' decision , 
of the Munsif to the District Judge. Appeals only lie from decrees 
as defined by section 2 of the Code of Civil Procedure and from 
orders as specified in section 104. It seems to us that an order 
made under section 148 is clearly not an appealable order and is 
not a decree within the definition in section 2, nor is it an order 
covered by section 104. The only way therefore in which this 
order could have been set aside was by an application in revision 
to this Court. We at present have no application in revision 
before us. 

The learned Judge of this Court was of opinion that he was 
bound by the ruling in Bahima v. Ncjoal Bai (1). In that case 
it was held that an order under section 87 of Act No. IV of 1882 
extending the time for payment of the mortgage money by a 
mortgagor was a decree within the meaning of sections 2 and 244 
of the Code of Civil Procedure pf ISSi We may point out that 
that case entirely proceeded under the rulings of this Court in 
which it had been held that proceedings under the -Transfer of 

(1) (1892} I. L. R., 14 All., 620, 
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Property Act, subsequent to decree, were questions relating to the 
execution, discharge or satisfaction of the decree. This is certainly 
not so under the new Code. Special provision is, however, made 
for mortgage decrees and orders reiusing to extend the time are 
expressly made appealable under order XLIII, rule 1, clause (o). 

Under these circumstances we must allow the appeal, and set 
aside the decree of this Court and also of the District Judge. The 
parties will pay their own costs. 
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Appeal allowed. 



